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CASES 


ARGUEP  AND  DETERMINED  1825. 


IM  VHB 


Court  of  COMMON  PLEAS, 


AND 


OTHER   COURTS, 


IN 


Easter  Term, 

In  the  Sixth  Year  of  the  Reign  of  George  IV. 


Cholmely  t;.  Paxton  and  Others.  April  so. 

T^IS  was  ft  writ  of  formedon  in  which,  in  the  last  DemandMilt 
temi,  Cross  Seijt  had  obtained  a  rule  nisi  to  with-  *  .^j^^  ^ , 
draw  a  demurrer,  and  reply  de  novo*     Against  this  rule  murrer  and 
Bosanquet  and  Peake  Serjts.  shewed  cause  in  the  same  I^P'y  ^  *^^ 
leriD,  objecting  that  there  was  no  affidavit  of  any  special  fono/Kloiu 
for  which  the  alteration  was  required ;  that  there  upon  shjewing 
no  precedent  for  such  a  course ;  and  that  the  Courts  ?    a^^^ 
\  as  arerse  to  indulgence  in  a  formedon  as  in  a  writ 
of  right.     They  referred  to  Scott  r.  Perry  (a),  Hull  y* 
MUte{b)i  Dmnsday  r.  Hughes  {c\  Charhoood  v.  Mor* 

* 

[m]  3lPii:r.ao7.         (*)  4Taunt.57z.        <^)  sB*^P*4SS' 
V<K.  in.  B  gan, 


$ 


1825. 


Cholmelt 

v. 
Paxton. 


CASES  IN  EASTER  TERM 

gan{a\  and  Twner  v.  Palmer  {b\  to  shew  the  rigor 
of  the  courts  with  regard  to  applications  similar  to  the 
present. 

The  Court  required  an  aflSdavit  at  the  h^nds  of  the 
applicant,  and  ordered  the  rule  to  be  enlarged  to  this 
term ;  when  the  affidavit  being  produced,  and  disclosing, 
among  other  important  matters,  that  tlie  demandant's 
right  accrued  only  in  1822, 


Best  C  J.  said.  The  Court  never  doubted  that  it  had 
authority  to  amend,  even  in  writs  of  right,  and  consider- 
ing that  the  demandant's  title  accrued  only  in  1822, 
they  thought  it  right  to  allow  the  amendment. 

Rule  absolute. 


{a)  iN.R.d/^* 


(^)   Cro.Car.  74. 


^pril%i^ 


Rowley  v.  Horne. 


To  fix  a  A  CTION  against  a  carrier  for  losing  a  parcel  of  bank 

Si3jJ*  "^^*^^  "^^'^^  ^^^  Plaintiff  had  forwarded  by  his  coach. 

A  general  no-    At  the  trial  before  Gairow  B,,  last  Stafford  assizes,  the 

uce  by  which    defence  set  up  was,  that  the  Defendant  had,  bv  a  c:eneral 
acoach  pro-  " 

prietor  had  notice,  given  out  that  he  would  not  be  responsible  for  par- 
limited  hjs  eels  of  any  value  unless  certified  at  the  time  of  booking, 
iTi^  provTd  ^"^  P^*^  ^^^  accordingly ;  and  that  no  intimation  had  been 
that  the  Plain,  given  of  the  value  of  the  Plaintiff's  parcel.     To  bring 

tiff  had  taken    (^^q  knowledge  of  this  notice  home  to  the  Plaintiff,  it  was 

m  for  three  ,  ,  n    t      -w^  n     -, 

years  a  news-   Proved  on  the  part  of  the  Defendant  that  the   Plaintiff 

paper  in  which  had  taken  in  for  three  years  a  weekly  newspaper  In 
the  notice  had 

been  advertised  once  a  week ;  the  jury  having  nevertheless  found  a  verdict  against 
the  proprietor,  the  C^rt  refused  a  new  trial, . 

which 


IN  THE  Sixth  Year  op  GEO,  IV. 

wliich  the  Defentant's  notice  had  always  been  adver- 
tised. The  jury,  however,  found  a  verdict  for  the 
Plaintiff  to  the  amount  of  the  loss  he  had  sustained. 

Vaughan  Serjt.  now  moved  for  a  new  trial. 

But  the  Court  thought  the  verdict  perfectly  right, 
and  that  it  could  not  be  intended  a  party  read  all  the 
contents  of  any  newspaper  he  might  chance  to  take  in. 
They  said  that  carriers,  who  wished  by  means  of  a 
notice  to  divest  themselves  of  a  common  law  responsi- 
bility, were  bound  to  fix  upon  their  employers  a  know- 
ledge of  such  notice,  and  that  they  might  easily  do  so 
by  delivering  to  every  person  who  brought  a  parcel  for 
conveyance  a  printed  paper  containing  the  notice. 

Hule  refused. 


1825. 


Tenny,  on  the  several  Demises  of  Henry  Gibbs,     ^prU%%. 
Charles  Gibbs,  George  Gunning,  Robert 
Gunning,  and  William  Gunning,  v.  Moody. 


'T'HIS  was  an  ejectment,  brought  to  recover  possession  In  ejectment 

of  two-fourths  of  certain  mills,  upon  a  forfeiture  ^^  "^°^' 

'  premises  for- 

of  a  term  in  them,  by  non-payment  of  rent,  according  feitcd  for  non- 
payment of 
renty  a  difference  between  the  amount  of  rent  proved  to  be  due  and  the  amount 
demanded  in  the  lessor  of  the  Plaintiff's  particular  is  not  material. 

C.  devised  lands  to  a  feme  covert  for  her  life*  and  then  to  the  intent  that  she  or 
her  husband  should  not  be  entitled  to  receive  the  rents  of  the  tenant,  appointed 
tmstees  to  receive  them^  pay  them  over  to  the  wife,  and  attend  to  repairs ;  with 
power  to  distrain,  lease,  &c.  By  a  codicil  C  revoked  the  devise  in  the  will,  the 
troatees  named  therein  having  died,  and  devised  the  land  to  other  trustees,  to  the 
same  intents,  and  in  the  same  manner  in  all  respects,  as  if  the  new  trustees  had 
originally  been  named  trustees  in  the  will : 
i  Heldy  that  the  new  trustees  took  the  legal  estate  in  the  land. 


B  « 


to 


CASES  IN  EASTER  TERM 

183i$.  to  the  conditions  of  a  lease  under  which  they  had  been 
demised  to  the  Defendant  by  Miss  Callanty  entitled  to 
two-fourths,  and  Henry  and  Charles  Gibbs  entitled  to 
one-fourth. 

At  the  trial  before  the  Chief  Baron,  last  Kent  assizes, 
it  appeared  that  six  quarters*  rent  were  in  arrear ;  that 
the  lessors  of  the  Plaintiff  had  in  their  particular  claimed 
seven,  and  that  the  title  of  the  Gunnings  to  the  two-fourths 
arose  on  the  following  passages  in  the  will  and  codicil 
of  Miss  Callantj  who  had  died  subsequently  to  the  exe- 
cution of  the  lease  to  the  Defendant. 

1809.  December  15th.  An7i  Callantj  of  the  city  of 
Rochester^  spinster,  by  will,  of  this  date,  gave  and  de- 
vised {inter  alia)  her  moiety  or  half  part  of  and  in  a 
paper-mill,  wiih  the  appurtenances,  at  Hawlej/^  in  the 
parish  of  Sutton-at-Hone^  in  Kent^  then  in  the  occupa- 
tion of  James  Robson,  his  assigns  or  under-tenants, 

Unto  her  niece,  Amelia  Brooke  Westcott^  otherwise 
Amelia  Brooke  de  Varreux^  wife  or  reputed  wife  of  John 
Baptiste  Charles  Count  Toutre  de  VaiTcujc,  formally  of  the 
kingdom  o^  France^  but  then  aFrench  emigrant,  residing 
in  Upper  Notion  Street^  in  Middlesex^  for  life,  (subject 
to  the  directions  thereinafter  mentioned  and  declared  con- 
cerning the  same  estates  and  premises,  and  the  rents  and 
repairs  thereof,  and  other  matters  relating  thereto,)  and 
immediately  after  the  decease  of  her  said  niece,  to  the 
uses  therein  mentioned: 

And  said  testatrix  declared,  that,  notwithstanding  she 
bad  given  and  limited  said  estates  to  her  niece  and  her 
children,  and  to  her  nephew,  upon  the  contingencies 
therein  mentioned,  yet,  to  the  intent  and  purpose  that 
she  or  he  should  not  be  entitled  to  receive  of  and  from 
the  several  tenants  the  rents  thereof,  nor  that  any  ne- 
glect of  needful  and  proper  repairs  might  happen,  the 
testatrix  did  thereby  nominate  and  appoint  George  Gun- 
ning and  Geoi^  Hicks^  and  the  survivor  of  them,  his 

•xecutors 


IN  THE  Sixth  Year  of  OEO.  IV. 

executors  or  administrators,  receivers  of  die  rents  of  IB9$* 
said  estates,  with  full  power  to  make  distresses  aa  non* 
payment  thereof;  and  desired  and  directed  that  thereby 
and  thereout  they  should  keep  the  same  and  every 
part  thereof  in  good  and  tenantable  repairs  and  con^ 
dition ;  and  that  after  discharge  of  this,  and  of  every 
other  necessary  outgoing,  they  should  pay  the  clear 
or  net  rents  and  profits  to  her  said  niece  during  her  lifis^ 
for  her  own  sole  and  separate  use,  independent  of  said 
Count  de  Varreux^  or  any  future  husband,  and  free  from 
his  control,  and  all  his  debts  and  undertakings  whatso* 
ever ;  and  for  which  rents  and  profits  her  receipts  should 
be  a  sufficient  discharge  to  said  receivers  or  trustees. 

Power  to  trustees  to  grant  leases  for  life. 

Ann  Callant  afterwards  made  a  codicil,  bearing  date 
1821,  February  7th,  reciting  the  before-mentioned  will^ 
*-tbat  said'  George  Gtmning  ^nd  George  Hicks  had 
both  departed  this  life,  —  and  that  testatrix  was  desirous 
to  appoint  the  tht^e  sons  of  her  late  friend  George  Gun* 
ningj  namely  George  Gunning,  Robert  Gunnifigt  and 
William  Gunnitig^  to  be  trustees  and  executors  of  her 
said  last  will  and  testament. 

And  testatrix  did  thereby  revoke  and  make  void  all 
and  singular  the  devises  and  bequests  in  her  said  will 
and  testament  contained,  of  all  her  real  and  personal 
estates  and  eveiy  part  thereof,  to  said  George  Gunning 
and  George  Hicks,  upon  and  for  certain  trusts,  intents, 
and  purposes,  and  with,  under,  and  subject  to  the 
powers,  provisions,  and  directions  therein  expressed  and 
dedared  of  and  concerning  the  same ;  and  in  lieu  thereof 
testatrix  gave,  devised,  and  bequeathed  all  and  singular 
the  real  and  personal  estates,  goods,  chattels,  rights,  and 
credits,  and  every  part  and  parcel  thereof,  unto  said 
George  Gunning  (the  son),  Robert  Gunning,  and  WiUiam 
Gunning,  their  heirs,  executors,  administrators,  and  as- 
ngas,  according  to  the  nature  of  the  respective  estates, 

B  S  upon 
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upon  and  for  the  several  and  respective  trusts,  and  to 
and  for  the  intents  and  purposes,  and  with,  under,  and 
subject  to  the  powers,  provisoes,  conditions,  and  di- 
rections in  said  will  and  testament  expressed  and  de- 
clared, of  and  concerning  the  same  estates  and  premises 
respectively,  in  the  same  manner  in  all  respects  as  if  the 
said  George  Gunning  (the  son),  Robert  Gunnings  and 
William  Gunnings  had  all  of  them  been  originally  named 
as  trustees  and  executors  of  said  last  will  and  testament, 
instead  of  said  George  Gunning  and  George  Hicks^  de- 
ceased. 

And  said  testatrix  did  thereby  nominate,  constitute^ 
and  appoint  said  George  Gunning  (the  son),  Robert  Gun- 
nings and  William  Gunnings  to  be  the  executors  of  her 
said  last  will  and  testament 

The  will  and  codicil  were  proved  in  the  prerogative 
court  of  Canterbury s  3d  December  1821,  by  the  three 
executors  named  in  the  codicil. 

A  verdict  having  been  found  for  the  lessor  of  the 
Plaintiff, 


Taddy  Seijt  moved  for  a  rule  nisi  to  set  aside  this 
verdict,  and  enter  a  nonsuit,  on  the  ground,  first,  that 
the  variance  between  the  sums  claimed  in  the  particular, 
and  the  sum  proved  to  be  actually  due,  was  fatal.  At 
common  law,  the  demand  preliminary  to  a  forfeiture  was 
required  to  be  made  with  the  utmost  precision ;  and  if 
there  was  any  inaccuracy,  either  as  to  the  amount  or  the 
mode  of  making  the  demand,  it  failed  of  its  effect.  The 
present  mode  of  proceeding,  having  been  substituted  for 
that  at  common  law,  ought  to  be  pursued  with  equal 
caution,  and  watched  with  equal  jealousy.  If  the  De- 
fendant had  known  the  sum  claimed  to  have  been  that 
which  was  really  due,  he  might  have  paid  it  into  court, 
under  4<G.  2.  c.28. 

Secondly,' 
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Secondly,  the  trustees  named  in  the  will  took  no  legal 
estate  under  it:  the  land  is  limited  to  Mrs.  Varreux  for  life,: 
and  there  is  no  devise  to  them,  while  they  are  invested 
with  a  power  to  distrain  and  lease,  which  would  have  been 
unnecessary  if  they  had  taken  the  legal  estate.     They ' 
have  nothing  to  do  but  to   pay  money  over   to  their  • 
cestui  que  truist ;  and  where  the  functions  of  trustees  iare  - 
such  as  to  not  require  them  to  be  invested  with'  the 
legal  estate)  the  Court  will  not  confer'  it  on  them,  unless  * 
there  be  an  express  devise;  Shapland  y.  Smith {a)^  Doe- 
dem.  Leicester  v.  Biggs.  (6)     Then  the  trustees  named  in 
the  codicil  are  ordered  to  take  in  the  same  way  as  if  they 
had  been  named  in  the  will,  which  makes  their  interest 
the  same  as  the  trustees  in  the  will  would  have  taken^ 


1825.- 


Tenny 

v.. 
M00DY4 


Best  C.J.     There  is  no   ground  for  either  of  the 
objections  which  have  been  raised  against  this  verdict. 
With  respect  to  the  first,  it  has  been  insisted,  that  at 
common  law  a  precise  demand  was  a  necessary  prelimi- 
nary to  a  forfeiture ;  it  does  not  follow,  however,  that 
even  at  common  law  the  precision  which  would  have  been 
necessary  in  the  demand  must  also  have  been  carried  into 
the  particular ;  but  now  the  demand  at  common  law  is 
dispensed  with  under  the  provisions  of  4  G.2.;  and  if 
no  demand  is  necessary  the  Plaintiff's  case  cannot  be. 
affected  by  the  mere  amount  claimed  in  the  particular- 
Then  it  has  been  insisted,  that  three  of  the  lessors  of 
the  Plaintiff  have  no  legal  title  by  the  will  under  which 
they  claim.     Whatever  doubt,  however,  might  exist  as 
to  the  construction  of  the  will,  is  cleared  away  by  the  ^ 
codicil.     In  that,  the  testatatrix  clearly  gives  the  estate 
to  the  lessors  in  question :   "  I  give,  devise,  and  bequeath 
all  and  singular  my  real  and  personal  estates,  goods, 
chattels^    rights,   and    credits,   unto    Geotge   Gunningj 


{a)  iBr.CLCas.is> 


{b)  %  Taunt.  X09. 


6  4 


Bobert 
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IM80  Hobert  Gunningf  and  WiUiam  Gunningj  their  hdrs»  esce- 
cotorSy  administrators,  and  assigns."  These  words  gire 
them  the  kgal  estate.    If  so,  is  it  in  this  instance  trans- 

^^ooM^  fcrred  to  the  cestui  que  trust  under  the  statute  of  uses  ? 
That  might  be  so,  if,  as  in  Doe  dem.  Leicester  t.  Biggs, 
the  trustees  had  nothing  to  do.  Here  they  have  duties  to 
perform :  they  are  to  receive  rents  and  to  see  to  repairs; 
asid  though  the  powers  which  have  been  given  in  the 
will  were  unnecessary  to  persons  having  the  legal  estate, 
yiet  the  very  insertion  of  the  powers  shews  that  the  tms- 
ttes  were  intended  to  act. 

Park  J.  The  difficulty  of  making  a  demand  cor- 
rectly at  common  law,  with  a  view  to  a  forfeiture,  was 
one  of  the  reasons  which  occasioned  the  passing  of  the 
^G4  2.|  and  I  do  not  know  that  such  a  degree  of  precision 
WAS  ever  required  for  a  particular  as  is  now  contended 
for.  Though,  under  the  4  G.2.,  the  Plaintiff  must  prove 
that  at  least  half  a  year's  rent  is  in  arrea>,  it  does  not 
fallow  that  he  is  confined  to  that  sum  in  his  particular. 

BuRBOUdK  J«  concurred. 

« 
Oasex.ee  J.  I  have  no  doubt  in  this  case.    I  am  not 

iMitisfied  that  the  trustees  do  not  take  the  legal  estate, 

even  under  the  will,  for  if  it  can  be  collected  from  the 

whole  will  that  they  were  intended  to  do  so^  particular 

words  of  devise  are  not  necessary ;  but  upon  the  codicil 

there  can  be  no  question.   In  Doe  dem.  Leicester  v.  Biggs 

the  trustees  had  nothing  to  do,  but  were  merely  to  per« 

niit  and  suffer  the  devisee  to  receive  the  rent;^  and  the 

distinction  is  this,  that  if  there  be  any  thing  for  the 

trustees  to  do,  beyond  merely  paying  money  over,  they 

take  the  legal  estate :   here  they  are  called  on  to  lay  out 

money  in  repairs.     In  Silvester  dem.  Lcno  v.  fVilson  (a), 

(a)  %T.R.44S' 

which 
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wUdi  Mlawedl^apland  v^SnUtkj  the  trustiee  was  to 
apply  the  rents  recdved,  to  the  maintenance  of  the'te»* 
taCor's  sons,  which  Askkurst  J.  relied  on  as  a  circum- 
stance to  shew  that  the  testator  intended  the  trustees  to 
have  a  control  orer  the  money;  and  in  Shapland  r. 
Smakj  where  they  were  to  see  to  repairs,  they  were 
holden  to  take  the  legal  estate ;  so  that  it  is  dear  on 
this  will,  that  the  female  was  not  intended  to  take  aa 
executed  use.  On  the  first  point  raised  I  entertain  no 
doubt;  it  is  sufficient,  if  at  the  trial  the  lessor  of  the 
Plaintiff  shews  half  a  year's  rent  to  be  due^  and  the  De- 
fendant is  not  injured  by  any  excess  in  the  particular. 

Rule  refused. 


1925. 


RfEDER  V.  Bloom. 


April  %9* 


TV  HEN  the  costs  were  taxed  for  the  Plaintiff  who 
had  obtained  judgment  in  this  case,  it  was  objected, 
on  the  part  of  the  Defendant,  that  the  person  acting  as 
attorney  for  the  Plaintiff  had  not  taken  out  his  certificate 
for  the  years  1819,  1820,  and  1821;  bad  nenrer  been 
le-admitted,  and,  therefore,  under  S7  6.  S.  c.  90;  was 
incapable  of  practising. 

An  application  having  been  made  to  a  Judge  at  Cham- 
bers, he  ordered  the  Defendant  to  pay  the  costs  into 
court,  subject  to  a  motion  to  refund  them ;  this  waa 
done,  and  there  were  conflicting  affidavits  as  to  the 
fiicC,  whether  or  not  the  party  in  question  was  an  at* 
tofXksy* 


Thecircam- 
stince  that  the 
PUintiff'f 
csute  has  been 
conducted  by 
one  who  is  not 
an  attorney 
does  not  de- 

5riTe  the 
latntiff  of  his 
right  to  full 
costs  against 
Defiendant* 


WiUk  Seijt.  now  moved  that  such  portion  of  the  coats 
woidd  go  to  the  Plaintiff  a  attorney  for  his  aervioes  aa 

attorney 


fh 
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attorney  might  be  refaiided.     He  urged,  that  the  pei^-'- 
son  who  had  acted  for  the  Plaintiff  not  being  an  at*  ^ 
tomey,'  the  Plaintiff  could  not  be  called  on  to  pay  him 
BfiOOMt  •     for  services  in  that  capacity;  and  that  the  Defendant 
ought  not  to  pay  as  costs  an  expence  which  the  Plaintiff 
could  never  be  called  on  to  incur ;    that  it  was  as  much . 
the  right  and  interest  of  the  Defendant  as  of  the  Plain-' 
tiff  that  the  Plaintiff's  cause  should  be  conducted  by  a 
rq^ular  attorney,  since  the  Court  had  not,  in  case  of 
mbconduct,  the  summary  jurisdiction  over  other  per*  ^ 
sons  which  it  possessed  over  attornies ;  and  that  in  the 
King's  Bench  costs  were  not  allowed  to  a  person  who 
conducted  a  suit,  not  being  an  attorney.     He  referred, 
also,  to  the  statutes  2  6.  2.  c.  23.  s.  17.,  22  G.  2.  c.46. 
s.ll.f  37  G.  3.  c.  90.  5.  30,  31.,  by  which  attornies  who 
practise  without  due  admission  are  rendered  liable  to 
punishment. 

B£ST  C.  J.    If  we  aciceded  to  this  motion,  a  Plain- 
tifi^  in  addition  to  his  own  cause,  would  also  have, 
in  every  instance,  to  try  another,  to  ascertain  whether' 
or  not  his  agent  were  an  attorney.'     But  we  think 
there  is  no  ground  for  the  motion.    In  cases  like  the 
present  the  Court  has  always  guarded  against  touch-* 
ing  the  right  of  the  Suitor,  and  has  visited  the  of- 
cnce  on  the  party  offending.      It  is  now  proposed, - 
that  the  Plaintiff  should  lose  his  costs  because  his  at- 
torney has  no  certificate;   but  in  what  a  situation  would 
this  place 'the  Plaintiff,  if,  as  is  usual,  he  makes  at  the 
outset  advances  to  his  attorney.     The  statutes  shew  that 
the  legislature  never  intended  to  touch  the  suitor,  be- < 
cause  all  the  punishment  they  inflict  is  directed  against 
the  attorney,  who,  if  he  practises  without  a  regular  title, 
is  disabled  to  sue  for  his  costs.     Our  power  is  sufficient, 
without  pursuing  the  course  which  has  been  pointed 
out)  because  if  a  ))erson' practises  whose  name  is  not  on 

the 
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die  rolls,  he  is  guilty  of  a  contempt  which  the  Court 
maj  punish,  and  make  him  do  justice  to  ail  parties. 

Park  J.  It  would  be  most  dangerous  to  suitors  at 
large,  if  we  were  to  grant  this  motion.  The  lAeaning 
of  the  >  statutes  is,  that  if  a  non-attorney  sues  for  his 
extra  costs,  he  shall  not  recover  them  against  his  client. 


11 


1825. 


The  restof  the  Court  concurring,  the  rule  was 

Refused.' 


Doe  Dem.  Upton  and  Others  v.  Witherwick.      April %64 

HTHE  Defendant's  term  haying  expired  on  the  6th  of  Seven!  cropi 
April  1824,  and  he  having  refused   to   quit,   the  ^*^,^ 
lessors:  of  the  Plaintiff  were  put  in  possession  of  the  an  habere 
premises  under  an  habere  facias  possessionem  in  the  ensu-  ficuup^iei* 

.         .  ,  .  .    ^.  ,   .  jioiiem  issued 

ing  August  J  at  which  time  some  grass  crops  were  lymg  on  ^^  ^^^  ^^^^ 
the  ground,  together  with  nine  acres  of  oats,  which  the  ment  brought 
Defendant  had  recently  severed,  alleging  that  he  was  *^*?^**i!2d* 
entitled  to  them  as  a  way-going  crop.     Some  pigeons,  ing  over,  the 
a  copper,  and  an  oven  were  also  taken.  Court  refused 

Peake  Serjt.,  in  the  last  term,  had  obtained  a  rule  leworsofthe 
nisi  for  the  lessors  of  the  Plaintiff  to  pay  over  to  the  Plaintiff  to  pay 
Defendant  such  sum  as  the  prothonotary  should  allow  ^^^  ®     ^ 
for  the  value  of  the  crops  and  other  articles  taken  pos-  Defendant 

session  of  by  them  under  the  writ  of  habere  facias  pos**  ?^"^  deduct- 

.,.,.  ij.         I  *.  mgthe  amount 

sessionem  issued  ui  this  cause,  deducting  the  amount  of  of  itnt  due« 

rent  due  to  them  from  the  Defendant;  against  which 


Spankie 
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1S25.  i^niMtfSerjt.  now  shewed  cause,  alleging  diat  tlie 

^^•■^v*"^     motion  was  of  the  first  impression,  and  would,  if  made 

Upton  *     absolute,  operate  in  the  same  way  as  a  bill  in  equity, 

V*  placing  the  Court  under  the  necessity  of  interfering  in 

WiTHERWicK.  ^^  j^^^  complicated  concerns  of  landlord  and  tenant ; 

that  the  De&ndant  was  himself  a  trespasser,  and  had  no 
ground  of  complaint ;  and  that  as  there  had  been  no 
abuse  of  process,  no  reason  could  be  adduced  for  the 
interference  of  the  Court.  The  claim  for  a  way*going 
Ctop,  if  well  founded,  might  be  asserted  in  a  different 
manner. 

« 

Peake  relied  on  the  Defendant's  claim  to  the  way- 
going crop,  and  insisted  tliat  the  Court  had  a  discre- 
tionary authority  over  their  own  process  for  the  purpose 
of  preventing  injustice. 

The  Court  were  clearly  of  opinion  that  the  motion 
was  of  the  first  impression ;  that  to  entertain  it  would 
be  productive  of  pernicious  consequences,  and  ofier  an 
inducement  to  tenants  to  hold  over  property;  that  if 
die  Defendant  had  any  claim  to  a  way-going  crop  he 
might  assert  it  in  an  action  against  his  landlord ;  but  as 
in  truth  he  appeared  to  have  no  merits^-  they  discharged 
the  rule,  with  costs. 
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Glover  V.  MoNCKTON.  Afni%j.' 


nPHE  Master  of  the  Rolls  directed  the  following  case  DevUe  of 
for  the  opinion  of  this  Court :  ^"^  *"?  P*" 

^  ,  ,  •  '  sonaltyi  in 

William  Cheshire  Glover  by  his  last  will  and  testa-  tnut  out  of 

ment,  duly  executed  and  attested  to  pass  real  estates,  ^^®  '"•"^^  ^^ 
devised  all  his  real  and  personal  estates  to  T.  Birch  and  year  to  the 
W.  E.  Hammondy  and  their  heirs,  executors,  and  ad-  maintenance 
ministrators,  upon  trust,  that  they  or  the  survivor  of  ,     ht    till 
them,  or  the  heirs,  executors,  or  administrators  of  such  she  should  bo 
survivor,  should  by  and  out  of  the  rents,  issues,  profits,,  twenty-one,  or 
and  produce  of  all  or  any  part  of  the  said  real  or  per-  of  the'residue 
sonal  estates,  yearly  and  every  year  pay  and  apply  the  »  n>uch  as 

sum  of  250/.  towards  the  maintenance  and  education  of  !i.^*^  v^ 

tnougnt  necet> 

the  devisor's  daughter,  Ann  Jtdia  GUwer^  or  so  much>  sary  for  the 

thereof  as  would  be  necessary  for  that  purpose,  the  re-  ™*^t«nanc«o^ 

ii»i  ii/»<^  devisors  son 

sidue  thereof  to  accumulate  for  the  use  and  benefit  of  till  he  should 

his  said  daughter,  and  be  paid  or  made  payable  to  her,  ^  twenty- 

when  she  should  arrive  at  the  age  of  twenty-one  years,.  ^,^  ^^ 

or  ion  the  day  of  her  marriage  with  the  consent  of  the  upon  his  at- 

said  trustees,  whichever  should  first  happen  2  and  upon  **""ngjycnty- 

one  or  his  sis* 
iiuther  trust,  that  they  should  pay  and  apply  so  much  tcr's  marrying, 

of  the  residue  of  the  rents,  produce,  and  profits  of  the  ^  raise  5000/9 

and  pay  the  in* 
terest  of  it  to 
the  daughter  after  her  attaining  twenty-one  or  marrying  ;  and  subject  thereto  that  the 
trustees  should  stand  seised  of  the  residue  in  trust  for  the  son  till  he  attained  twenty- 
one*  and  then  to  the  use  of  the  son,  his  heirs,  executors,  and  administrators  for  ever. 
But  in  case  the  son  should  die  under  twenty-one  and  the  daughter  survive,  or  in  case 

the  son  should  live  to  twenty-one  and  afterwards  die  without  laxvful  isisue, to  the  use 

of  the  trustees  till  the  daughter  attained  twenty-one  or  married,  and  then  to  the  use 
of  the  daughter  for  life,  with  divers  remainders  over  : 

Held,  that  the  trustees  took  the  legal  estate  till  the  5000/.  was  raised,  and  that  but 
for  the  intervention  of  the  trustees  the  son  would  have  taken  a  fee  with  an  executory 
dffist  #fer4a  tht  event  of  2us  dying  without  istae  living  at  the  time  of  hit  death. 

said 
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1895;        said  real  and  personal  estates  as  they  should  in  their 
*^      -  discretion  think  necessary,  for  the  maintenance  and  edu- 

^.  cation  of  the  devisor's  son,  WiUiam  Cheshire  Glover^  (the 

MoNcxrpN,  nboye  named  Plaintiff,)  until  he  should  attain  the  age 
of  twenty-one  years,  or  the  day  of  marriage  of  devisor's 
said  daughter,  which  should  first  happen;  and  when 
and  as  soon  as  his  said  son  should  have  attahied  the  age 
of  twenty-one  years,  or  his  said  daughter  should  be 
married  with  such  consent  as  aforesaid,  then  upon  this 
further '  trust,  that  they  should  with  all  convenient 
speed,  by  mortgage,  sale,  or  other  disposition  of  all 
or  any  part  of  the  said  real  or  personal  estates,  levy 
and  raise,  or  borrow  and  take  up  at  interest  the 
sum  of  5000/.,  and  should  stand  possessed  thereoi 
when  so  raised  as  aforesaid,  upon  trust  to  pay  the 
same  and  the  interest  thereon  fron\  the  time  when 
devisor's  said  daughter  should  arrive  at  the  age  of 
twenty-one  years,  or  be  married  with  such  consent  as 

^  aforesaid,  unto  the  said  daughter :  but  in  ease  the  said 
daughter  should  arrive  at  the  age  of  twenty-one  years, 
or  be  married  in  devisor's  lifetime,  then  his  will' and 
meaning  was,  that  the  said  sum  of  5000/.  should  be 
raised  and  paid  in  manner  aforesaid,  as  soon  as  con- 
veniently might  be  after  his  decease,  with  interest  frdm 
the  time  of  his  decease :  and  subject  to  the  payment  of 
the  said  sum  of  5000/.  so  to  be  raised  as  aforesaid,  and 

'  the  interest  thereof  in  manner  aforesaid,  then  that  the 
trustees  should  stand  seised  and  possessed  of  the  re- 
sidue of  the  said  real  and  personal  estates  after  such 
sale  or  other  disposition  as  aforesaid,  in  trust  for  the 
sole  use  and  benefit  of  his  said  son  until  he  should 
attain  the  age  of  twenty-one  years,  and  when  and  so 
soon  as  he  should  arrive  at  the  age  of  twenty-one  years, 
then  subject  as  aforesaid  to  the  use  of  and  in  trust  for 
bis  said  son^  his  heirsj  executors,  administrators,  ^find  as- 
signs for  ever,  according  to  the  nature  of  the  said  es- 
tates 
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f0bes  respectively:  but  in.  case  his  said  son  should  not        l^^S. 
liTe  to  attain  such  age  of  twenty-one  years,  ^d  his  said 
daughter  should  be  living  at  the  time  of  the  dec^as^  of 
his  siad  son,  or  in  pose  his  said  son  should  live  to  attain 
such  iige,  wd  should  (ifierwards  (f4e  mtt^out  Un^fid  issue^ 
tfa^  as,  to,  for,  and  concemii\g  all  his  said  real  estates, 
to  thje  use  of  the  said  trustees  and  the  survivors  or  sur- 
vivor of  them,  and  the  heirs  and  assigns  of  such  sur- 
vivor, until  his  said  daughter  should  ftt^aiu  the  fige  of 
twenty-one  years,  or  the  day  of  her  marriage  with  si^cb 
consent  as  aforesaid,  and  then  to  the  use  of  his  daughter  fqr 
life ;  remainder  to  trustees  to  support  contingent  re- 
mainders ;  remainder  to  the  first  and  other  sons  of  his 
daughter  in  taU  male  successively;  remainder  to  the 
daughters  of  his  daughter  as  tenants  in  commpn  in  tail, 
with  cross  ren^inders  between  them ;  remainders  Qver 
in  like  maimer  to  the  devisor's  brother  and  nephew 
succes^vely  for  life,  (with  trustees  to  support  contiu- 
gent  remainders,)  ai^d  to  their  sons  successively  in  tail 
general ;  remainder  to  devisor's  own  right  heirs.     Then 
followed  various  dispositions  of  personal  estate  in  case 
devisor's  son   *^  should  not  live  to  attain  the  age  of 
twenty-one,  or  living  to  attain  such  age,  should  after- 
wards die  and  should  not  leave  lawful  is3ue  of  his  body  ;'* 
provided  always,  that  in  case  it  should  be  necessary  for 
raising  the  said  sum  of  5000/.  bequeathed  to  his  said 
daughter,  and  for  other  the  purposes  contained  in  his 
will,  either  to  uiake  sale,  or  otherwise  dispose  pf  or 
mortgage  all  or  apy  part  of  his  said  real  and  personal 
estates,  then  he  thereby  gfive  the  trustees  full  power 
and  authority  so  to  do,  and  that  their  receipts  should 
be  a  sufficient  discharge  to   the  purch^er;  and  he 
thereby  empowered  them  at  any  tiiue  to  lay  out  aad 
invest  any  part  or  parts  of  his  personal  estate  at  in- 
terest, on  real  or  other  securitieS|  in  some  of  the  public 

fimdsa 
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fiiiid%  md  from  tim^  to  time  to  alter  and  transfkMte  so^' 
seenrities  or  fands. 

At  die  time  of  die  oommencement  of  the  suit,  Ann  Mim 
Glaoer  had  attained  twenty-oile,  but  the  5000/.  had  not 
be«i  paid  or  raised  out  of  the  real  estate,  and  the  tes^ 
tator's,  personal  estate  was  not  sufficient  to  discharge  it. 

The  questions  for  the  opinion  of  the  Court  were^ 

"What  estate  does  the  said  William  Cheshire  Glaoer^  the' 
devisee,  take  in  the  testator's  real  estate,  under  the  li«' 
mitations  in  his  said  will,  he  the  said  WiUiam  Cheshire 
GhveTj  the  devisee,  hsCving  attained  the  age  of  twenty 
one  years? 

And  if  the  Court  should  be  of  opinion  that  the  trus* 
tees,  the  said  Thomas  Birch  and  W*  E.  Hammond^  ttkit' 
the  legal  estate  in  fee,  under  the  limitations  in  the  said' 
will,  then  whether  the  said  WiUiam  Chttbire  Glatxry  the 
devisee,  would  have  taken  any  and  wUat  estate  in  the 
testatoi^s  said  real  estates,  by  virtue  of  his  said  will,  in 
case  the  devise  to  him  had  been  made  without  the  in- 
troduction of  trustees,  he  the  said  WiUiam  Che^ire 
Glover  having  so  attained  his  age  of  twenty-one  years. 


Peake  Serjt,  for  the  Plaintiff.  W.  C.  Glaoer  took 
under  the  devise  ^n  estate  tail.  The  Court  will  not 
establish  an  executory  devise  in  any  case,  where,  as  in 
the  present,  there  is  a  sufficient  freehold  to  support  a 
contingent  remainder ;  and  the  rule  is  now  settled,  that 
where  lands  of  inheritance  are  devised  to  one  and  his 
heirs,  and  if  he  die  without  issue^  then  over,  that  is  an 
estate  tail,  because  the  words  '^  if  he  die  without  issue** 
manifest  an  intent  in  favour  of  the  issue.  In  Doe  dem* 
Ellis  V.  EUis  (a),  where  the  devise  was  to  the  devisor's 
son,  his  heirs  and  assigns,  but  in  case  his  son  should  die 


^a}  ^Msui^ggu 


without 
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without  issue,  then  over,  it  was  holden  the  son  took  an 

estate  tail.     So  in  Dansey  v.  Griffiths  {a)  and  Tenny  v. 

Agar  {b\  in  which  cases  the  expression  was,   "  if  he  die  ^ 

and  leave  no  issue;''   and  \jovA  Elletiborough  said  the  MoKCfiov* 

general  rule  was  clear,  that  the  words  ^^  in  case  he  die 

without  issue,"   must  be  construed  to  mean  a  general 

failure  of  issue.  It  is  true,  that  in  bequests  of  personalty, 

the  same  words  have  been  construed  to  mean  only  a 

dying  without  issue  living  at  the  time  of  his  death ;  and 

in  Porter  v.  Bradley  (c),  Lord  Kenyan  thought  the  same 

ooostruction  ought  to  be  applied  in  real  as  in  chattel 

interests ;  but  in  Daintry  v.  Daintry  {d)j  he  admitted  the 

distinction ;  and  in  Crooke  v.  De  Vandes  {e\  Lord  Eldon 

confirmed  the  old  rule.   In  Boe  v.  Jeffery  {f\  indeed,  a 

devise  similar  to  the  present  was  adjudged  to  be  a  devise 

of  the  fee  with  an^ xecutory  devise  over,  but  in  that  case 

it  was  clearly  collected  from  the  whole  of  the  will,  that 

the  failure  of  issue  intended  by  the  devisor,  was  a  failure 

of  issue  at  the  death  of  the  first  taker.     With  respect  to 

the  trustees,  they  take  a  chattel  interest,  determinable  on' 

the  devisee's  attaining  twenty-one.     The  general  rule  is 

laid  down  in  Doe  dem.  White  v.  Simpson  (g),  confirmed 

by  Hawker  v«  Hawker  (A),  that  trustees  shall  not  take  a 

fee  where  a  lesser  interest  is  sufficient  to  enable  them  to 

execute  the  purposes  of  the  trust.     Here,  it  was  not 

necessary  for  them  to  take  more  than  a  term,  in  order  to 

raise  the    5000/L,  and  they  are  also  furnished  with  a 

power  which  would  not  have  been  necessary  had  they 

taken  the  fee. 

Wilde  Serjt,  contri.     The  Plaintiff  took  an  equitable 
estate  in  fee,  with  an  executory  devise  over  in  case  of 

(^)  ^  Fes.  toy 

(/)  7^.11. 589. 

{g)  i-S^w^'fia- 
(/)  6  T. R. 3x4.  (b)  3B.&  A.SZ1. 

Vol.  IIL  C  his 
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his  not  leaving  issue  living  at  the  time  of  his  death,  and 
the  trustee  took  a  legal  fee.  Admitting  the  general  rule 
to  prevail,  as  laid  down  in  the  cases  which  have  been 
cited,  it  may  be  controlled  by  an  express  intention  ap- 
pearing on  the  face  of  the  will  to  the  contrary,  and 
such  an  intention  appears  in  the  present  will,  which 
contains  provisions  not  to  be  found  in  any  of  those 
.which  have  been  the  subject  of  former  decisions.  Tlie 
will  was  evidently  framed  by  a  skilful  person ;  many 
jestates  tail  are  properly  created ;  from  wKich  it  may  be 
inferred,  that  the  limitation  in  fee  was  designedly  cre- 
ated. If  the  daughter  had  died  first  and  then  the  son, 
before  twenty-o^e,  he  must  have  taken  an  estate  in  fee, 
or  no  meaning  can  be  attached  to  the  words  of  inherit- 
ance. In  most  of  the  cases  where,  the  words  on  which 
the  remainder  over  was  limited,  have  been  holden  to 
give  an  estate  tail  to  the  first  taker,  the  estate  to  the 
first  taker  has  not  been  accompanied,  as  here,  with 
words  of  inheritance.  But  in  Roe  v.  Jeffety^  where  the 
estate  was  given  to  the  first  taker  and  his  heirs  for  ever, 
the  first  estate  was  holden  to  be  a  fee,  and  the  remainder 
over  good,  by  way  of  executory  devise.  So  also  in  Doe 
V.  Webber,  {a) 

PeaJce  in  reply,  contended,  tliat  the  devisor's  in- 
tention, in  the  event  of  the  daughter  dying  first,  and 
then  the  son,  before  twenty-one,  must  be  collected  from 
the  succeeding  limitation  and  the  whole  context  of  the 
will,  from  which,  including  the  provisions  irt  respect  of 
personal  property,  it  was  clear,  that  the  estate  was  not 
.  intended  to  go  over  till  a  general  failure  of  issue,  and 
that  would  give  the  son  an  estate  tail.  In  Doe  v. 
Webber  lOOOL  was  ordered  to  be  paid  out  of  the  estate 
to  the  executors  of  a  person  in  being,  by  the  person 

{a)  I  U.  ^  A.Tiz. 

in 


f 
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ID  remainder,  which  shewed  that  the  devisor  did  not 

mean  an  indefinite  failure  of  issue,  when  she  limited 

the  remainder  over  on  the  first  taker's  leaving  no  child  ^, 

or  children*  Monckton* 


The  following  certificate  was  afterwards  sent: 
We  have  heard  this  case  argued   by  counsel,  and 
having  considered  it,   are  of  opinion,    that  the   legal 
estate  in  the  real  estates  of  the  testator  is  in  the  trus- 
tees,   Thomas   Birch^   and    William   Henry  Hammond^ 
aod  will  continue  so  until  the  5000/.  shall  have  been 
raised  as  directed  by  the  will.  And  that  William  Cheshire 
Glooerj  the  devisee,  would  have  taken  an  estate  in  fee  id 
the  said  testator's  real  estates,  by  virtue  of  his  said  will, 
with  an  executory  devise  over,  in  the  event  of  his  dying 
without  issue  living  ctif  his  death,  in  case  the  devise  to 
him  had  been  made  without  the  intervention  of  trustees^ 
he,  the  said  WiUiam  Cheshire  Glover^  the  devisee,  having 
so  attained  his  age  of  twenty-one  years. 

W.D.  Best, 
^  J.  A.  Park, 

.      J.  BURROUOH, 

S.  Gaselee« 


c  ^ 
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4f»ho*  Mart  Dowse  v.  Coxe  and  Another. 

Declantton,  HPHE  FlaindiF  declared,  for  that  whereas,  before  the 
beinff  depend-  making  of  the  promise  and  undertaking  of  the  said 
ing  in  Chan^  Defendants,  as  hereinafter  next  mentioned,  certain  differ- 
^7^^^^  ences  had  arisen,  and  a  certain  suit  was  then  depending 
dWen  infants  m  the  High  Court  of  Chancery  in  which  the  said  Plain- 
Flaindfl^  and  tiff  Maty  DcroDSCf  widow,  and  divers  other  persons,  in- 
deceased  and  clu^^^g  infants,  by  their  next  friend,  were  Plainti£&,  and 
J0R.  Defend-  Peter  King^  Thomas  Biddejl^  since  deceased,  and  Mtn 
*^*^^.  Reay^  Defendants;  And  whereas,  by  an  order  of  the 
the  coment  of  Right  Honorable  Sir  John  Leach^  Knight,  Vice- 
t^attornies  Chancellor  of  England^  bearing  date  the  14th  o{  June 
in  the  S^  1828,  it  was  amongst  other  things  ordered,  with  the 
that  the  mat-  consent  of  the  attomies  of  the  parties  in  the  said  suit, 
iTthesu^and  ^^^^  ^^^  several  matters  in  question  in  the  said  suit,  and 
all  disputes       all  disputes  and  differences  then  subsisting  between  the 

^T^J^'^*  said  Plaintiff  Maty  Dcmse,  John  Light/bot  JFiUcinson, 

ano  A  •  jSm 

should  be  re-    ^^^  Maty  his  wife,  WUliam  Jones  and  Elizabeth  his  wife, 

ferred  to  the  and  James  May  and  Susannah  his  wife  (being  certain  of 
"^S^l  "^  the  Plaintiffs)  and  Peter  King  and  Thomas  Biddell,  since 
was' to  noke    dece^ed,  (being  certain  of  the  Defendants)  should  be 

one  or  more     referred  to  the  award,  arbitrament,  and  final  determin- 

awards,  and 

m  case  either   ation  of  WiUiam  Cooke,  of  Lincoln* s-Inn,  Esquire,  who 

of  the  parties   was  to  be  at  liberty  to  make  one  or  more  award  or 

dttth  waTnot  ^^^^^^  ^^  *"^^  concerning  the  matters  thereby  referred 
to  abate  the  to  him,  as  he  should  think  fit;  so  as  such  award  or 
reference;  that 

T.  B.  afterwards  died  before  the  making  of  the  award ;  that  the  arbitrator  awarded 
that  the  eancutor  of  T.  B,  should  pay  Plaintiff  115/.  out  of  T.  B*%  assets,  and  that 
being  so  liable,  the  Defendant,  executor  as  aforesaid,  promised  to  pay : 

I^ld,  00  demurrer,  that  the  action  lay  against  the  executor ;  that  the  promise 
sufficiently  appeared  to  have  been  made  in  his  representative  capacity ;  that  a  suffi- 
cient antfaority  to  refer  was  shewn,  and  a  sufficient  award  to  enable  Plaintiff  to  sue  1 
and  that  the  anthority  was  not  revoked  by  the  death  of  T.B. 

awardi 
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•wards  should  be  made  in  writing  under  the  hand  and       1825. 
leal  of  the  siud  WilUam  Cooke^  ready  to  be  delivered  to 
die  said  parties,  or  to  such  of  them  as  should  require  the 
lune^  on  or  before  the  2dd  day  of  June  then  next,  or  on 
or  before  such  ulterior  day  or  days  as  the  said  William  « 
Cooke  should  from  time  to  time  appoint,  in  writing, 
by  endorsement  upon  the  said  order ;  and  in  case  either 
of  the  said   parties  should  happen   to  die  before  the 
making  of  the  final  award  under  the  said  reference,  the 
said  leference  was  not  to  abate,  but  the  executors  and 
administrators  of  the  parties  so  dying  were  to  be  con- 
iidered  land  taken  as  parties  to  the  said  order,  in  like 
Baoaer  as  their  testator  or  intestate;    and  the  said 
Plaintiff  furdier  said,  that  afterwards,  and  before  the 
naldng  of  the  award  of  the  said  WiUiam  Cooke^  therein* 
after  mentioned,  to  wit,  on,  &c.,  the  said  Thomas  Bid^ 
ieU  diied,  to  wit,  at.  Sec;  and  the  said  Plaintiff  fur- 
ther said,  that  the  said  JVilliatn  Cooke  afterwards,  and 
iumg  the  time  for  making  his  award,  to  wit,  on,  Sec, 
at,  ftc,  made  his  certain  award  in  writing  under  the 
band  and  seal  of  him  the  said  William  Cooke^  between 
the  parties  aforesaid,  of  and  concerning  the  said  differ- 
ences; and  thereby  then  and  there  (amongst  other  things) 
awarded,  that  the  said  Defendants,  as  executor  and  exe- 
eutrix  dTthe  said  Thomas  Biddellf  deceased,  should,out 
of  the  assets  of  the  said  'I%)tnas  Biddelly  on  the  27th  day 
of  Jvbf  then  nex^  pay  to  the  said  Plaintiff  the  sum  of 
225/*,  of  which  award  of  the  said  William  Cooke,  the  said 
Defendants,  as  executor  and  executrix  as  aforesaid,  after- 
wards, to  wit,  on  the  said  7th  day  o(Jidt/j  in  the  year  last 
afiuresaid,  had  notice,  to  wit,  at,  &c.;  by  reason  of  which 
said  premises  the  said  Defendants,  as  executor  and  exe- 
cutrix as  aforesaid,  became  liable  to  pay  to  the  said 
Plaintiff  the  said  sum  of  225/.,  according  to  the  tenor  of 
the  said  award,  to  wit,  at,  &c.,  and  being  so  liable,  they 
the  said  Defendants,  executor  and  executrix  as  afore- 

C  S  said. 
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said,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  in  consider- 
ation thereof,  undertook,  and  then  and  there  faithfully 
promised  the  said  Plaintiff  to  pay  to  her  the  said^ 
sum  of  225/.  at  the  time  and  in  manner  as  in  the  said 
•  award  was  directed ;  and  the  said  Plaintiff  in  fact  said» 
that  though  the  said  Defendants,  executor  and  exe-* 
cutrix  as  aforesaid,  were  afterwards,  to  wit,  on,  &c^ 
requested  to  pay  the  said  sum  of  225/.  to  the  said 
Plaintiff,  according  to  the  tenor  of  the  said  award,  yet 
the  said  Defendants,  executor  and  executrix  as  afore- 
said,  not  regarding  their  said  promise  and  undertaking, 
so  by  them  in  manner  and  form  aforesaid  made,  but 
intending  to  injure  the  said  Plaintiff  in  this  behalf 
did  not  nor  would,  when  so  •»  requested  as  aforesaid, 
nor  ^at  any  time  before  or  since,  pay  the  said  sum 
of  225/.,  or  any  part  thereof,  to  the  said  Plaintiff;  but 
wholly  neglected  and  refused  so  to  do,  to  wit,  at,  &c. 

To  this  count  there  was  a  demurrer,  and  the  cause&of 
demurrer  assigned  were,  that  it  is  not  stated,  nor  does  it 
appear  in  the  said  count,  that  the  said  Defendants,  be- 
fore the  making  of  the  said  award,  had  any  notice  of  the 
said  supposed  submission,  or  were  parties  thereto,  or 
were  summoned  to  appear  before  the  said  arbitrator,  or 
had  any  notice  of  the  said  supposed  submission ;  and 
also,  for  that  it  is  stated,  in  and  by  the  said  count,  that 
the  said  Defendants  personally  undertook  to  pay  the 
said  sum  of  money  therein  mentioned,  whereas  no  liia- 
bility  or  other  consideration  is  stated  to  support  such  a 
promise ;  and  also,  for  that  it  is  not  alleged,  nor  does 
it  appear,  in  or  by  the  said  count,  that  the  said'  Defend- 
ants had  at  any  time  any  assets  of  the  said  Thomas  Bid' 
delif  out  of  which  they  could  have  paid  the  said  sum  b£ 
money  in  the  said  count  mentioned,  or  any  part  thereof; 
and  also,  for  that  the  said  count  is  in  other  respects  un» 
^rtain,  informal,  and  insufficient. 


Wilde 
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JVSde  Seijt.  in  support  of  the  demurrer. 

First,  the  promise  alleged  to  have  been  made  by 
these  Defendants,  is  a  personal  promise,  for  which  no 
consideration  is  stated.  It  is  not  stated  that  they  pro-  * 
mbed  as  executor  and  executrix,  or  that  they  have  as- 
sets, but  that  they,  executor  and  exei^utrix,  promised ; 
this  language  implies  a  promise  which  has  no  connection 
With  the  afi&irs  of  the  testator,  and  on  which,  therefore^ 
tlie  Defendants  are  not  responsible.  Henshall  v.  Rq- 
harts,  (a)   Bridgen  v.  Parkes.  {h) 

Secondly,  the  order  of  reference  is  made  by  consent 
of  attornies  only;  —  of  all  matters  in  di£ference; — ^^arid 
between  certain,  (not  all),  of  the  parties.  But  all  matters 
may  comprehi^nd  matters  out  of  the  suit,  which  an 
attorney  has  not  authority  to  refer; — the  infants,  in  this 
case,  could  not  appoint  an  attorney; — and  supposing 

*      '  .  *  '  •      *  .     .  * 

the  interest  of  the  infants  to  be  omitted,  then  an  award 
on  part  only  of  the  matters  referred,  is  insufficient. 

Thirdly,  the  authority  to  refer  was  revoked  by  IBe 
death  of  BiUett.  It  is  only  by  statute  that  the  death  of 
a  party,  even  after  verdictj  fails  to  abate  a  suit,  but  io 
every  other  case,  death  operates  as  a  revocation  of  any 
authority.  An  agreement  by  a  testator  cannot  bind  his 
executor  to  a  reference,  for  if  it  could,  it  might  operate 

indirectly  to  affect  the  distribution  of  assets :  an  award 

•  .1  •■.•••» 

made  after  revocation  is  unavailing,  (J^m/o/'s  case  (c),) 
even  where  the  revocation  is  a  coqtempt  of  Court. 
Clapham  v.  Higham.  {d)  Bac.  4br,  authority  E ;  and 
a  letter  of  attorney  to  deliver  seisin  after  the  death  of 
the  feoffor  is  void. 

Fourthly,  an  action  cannot  be  maintained  on  a  non- 
observance  of  an  order  of  Court.   Emmerson  v.  Lashly,  {e) 


{a)  sEajtfiso.  {d)  jBingtf.Zj. 

(^)  %B.^  P.  4*4.  W  »  ft  B,  %42, 

(e)  ZRep.Z%a. 

C  4  •      .    Smith 
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1825.  Smith  ▼.  WkaUy.  (a)  Carpenter  v.  Thornton,  {b)  The 
remedy  for  such  a  wrong  can  only  be  by  application  to 
the  Court  which  issued  the  order. 

^Taddjf  Serjt.  contra^  was  relieved  by  die  Court  from 
arming  the  first  point. 

On  the  second,  he  argued,  that  admitting  the  award 
had  exceeded  the  authority,  admitting  the  arbitrator  had 
decided  on  matters  not  in  difference,  or  had  omitted  any 
that  ought  to  have  been  included,  it  was  sufficient  on 
this  declaration,  if  the  Court  could  see  a  primd  facie 
authority,  sufficient  to  constitute  a  consideration  for  a 
promise  by  the  executors;  that  here  such  an  authority 
sufficiently  appeared  in  the  attornies  for  the  parties,  for  it 
did  not  appear  that  they  were  merely  attornies  in  the  suit, 
and  the  Court  would  not  minutely  enquire  into  the  na- 
ture of  the  authority,  but  would  enforce  an  agreement 
which  acknowledged  its  existence ;  Filmer  y.  Delber  (c) ; 
that  it  was  sufficient  for  a  Plwitiff  to  set  out  so  much  of 
an  award  as  made  for  him:  Bac.  Abr.j  Arbitr.  G.  BanfiU 
^,  Leigh  {d);  and  that  though  the  submission  was  by 
certain  persons,  and  the  award  only  mentioned  some  of 
them,  it  might  be  taken  distributively,  especially  as  the^ 
arbitrator  was  empowered  to  make  more  than  one 
awaixi.  Z^er,  216.  &  2 17.  a.  I  Bol.  Abr.  246. /•  20. 
In  Bacon  v.  Dubarry  {e\  which  might  appear  confficting^ 
the  award  was  bad  for  want  of  reciprocity.  With  re- 
gard to  the  infants,  it  appeared  that  the  proceeding  was 
in  Chancery,  and  it  must  be  presumed,  that  Court  had 
iiot  proceeded  without  due  regard  to  the  interest  of  the 
infants ;  besides,  any  defect  of  authority  on  their  part 
ivould  only  render  the  award  Voidable,  and  not  void. 


(a)  a  B.  esT  A  48t.  {d)  t  T. It.  siu 

\b)  3  JJ.  ef  -^.  5  a*  W  ^  ^^^^«  70- 

\e)  3  Tavnt.  486. 

and 
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Dowsx 


and  the  infant  might  agree  or  disagree  at  his  full  age.        1825* 
Com.  Dig.,  Arbitr.  JD.  2. 

As  to  the  supposed  revocation  of  the  arbitrators*  au- 
thority by  the  death  of  BtUetti  though  a  testator  could  CaxM, 
not  hind  his  executor  to  submit  to  arbitration,  he  might 
bind  him  to  pay  any  sum  which  the  testator  owed, 
[PaweUy.  Crraham{a)f  or  which  he  should  be  found  liable 
to  pay  under  an  arbitration  already  in  progress;  T\^ler 
Y.  JofKf(£):  i^id  in  orders  at  Nisi  Prius,  it  has  often 
been  recommended  by  the  Court  to  insert  a  p)rovisioh 
diat  the  death  of  either  of  the  parties  shall  not  suspend 
the  proceedings  of  the  arbitrator.    Coopen*  v.  Johnson,  {c) 

The  answer  to  the  fourth  objection,  is,  that  this  aption 
is  not  brooght  on  an  order  of  court,  but  on  an  agree- 
ment made  in  consequence  of  the  order. 

Wilde  in  reply.  By  the  expression  **  their  attomies" 
must  be  meant  attomies  in  the  suit,  (although,  technically 
spealdng^  there  are  no  attomies  in  chancery,)  because 
there  are  no  such  words  in  the  declaration  as  ^  autho-* 
rised  in  that  behalf,''  under  which  the  Court  could  ex- 
tend the  attomies*  authority  to  other  matters.  Although 
it  may  not  be  necessary  to  shew  ftie  precise  nature  of 
the  anthbrity,  some  authority  must  appear,  and  none  is 
shewn  here.  In  Banfitt  y.  Leigh  the  par^  distinctly 
shewed  he  was  entitled  to  claim  imder  the  award.    Bat 

in  CaoendiA  y. {d)  the  Court  refused  to  bind  an 

adult  where  an  infant  was  concerned  who  might  after- 
wards disagree.  In  Mitchd  y .  Staoely  {d)i  the  award  was 
holden  bad,  because  all  the  matters  referred  were  niot 
decided  on.  Although  the  statement  of  the  consider- 
adon  for  submitting,  includes  all  the  parties  submit- 


(a)  i  Taunt.  580.  (d)  a  C6.  Ctu.  979* 

{b)  3  J9.  Cff  C.  144*  (0  >6  ^^^^  58^ 

ting 
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1825.  ting,  the  submission  is  void  if  there  be  not  an  authority 
from  all.  Antram  v.  Chase,  [a)  In  Filmer  v.  Delber 
there  was  a  reference  of  the  cause  only.  As  to  the 
reyocatiooi  it  is  true  that  a  testator  may  bind  his  estate 
to  pay  4  gi^en  sum,  but  a  covenant  not  to  revoke  an 
Wthority  is  not  a  covenant  to  pay,  .   . 


.:.-!« 


<  Best  C  J.  The  first  objection  which  has  been  raised, 
is,  that  the  jMromise  in  the  declaration  is  a  personal  prcn 
inise  for  which  there  is  no  consideration  :  I  am  of  opi- 
'  nioQ  that  this  is  not  so;  that  the  promise  is  made  by.  the 
Defendants  as  executor  and  executrix,  and  is  not  merely 
personal;  if, so,  tlie  promise  to  pay  is  only  a  promise  to 
pay  out  of  fun^s  which  may  come  to  them  as  executor 
and  executrix.  Looking,  indeed,  only  at  particular  words, 
the  case  might  fall  within  those  decbions  of  the  King's 
•Bench  which  have  laid  it  down,  that  a  promise,  by 
parties,  executory  without  saying  as  executors,  is  a  per- 
sonal engagement;  but  on  looking  to  thp  whole  declar- 
ation,, there  can  be  no  doubt,  that  the  promise  suffici- 
totly  appears  to.  have  been  made  by  the  Defendants  in 

ibeir  character  of  executors.     The  declaration  states  th|e 

•  ... 

order  of  the  Vice*Chancellor  to  r^fer  to  arbitration  cer- 

tain  matters  Jn  dispute;   it  states  the  arbitrators'  award, 

/that  the  Defendants  should,  out  of  the  assets  of  Thomas 

c  BiddeUy  pay  to  the  Plamtiff  225^  on  the  27th  of  Jtdy 
.^en  neyt,  of  which  award  the  Defendants,  as  executor 

I    /#nd.  executrix,  had  notice ;  by  reason  whereof  they  be- 

0  'pauie  iiable  as  executor  and  executrix,  according  to  the 

1  ^tenar  of  the. award  f  and  being  so  liable,  (that  is,  accord- 
>    lug' to  the  tenor  of  the  award,}  they,  executor  and  ex^- 

PUtnUc  4S  aforesaid,  promised  to  pay ;  that  is,  they  pro- 
y    mised  to  pay  what  the  arbitrator  ordered ;  which  was,  a 
<  payment  oat  of  the  assets. 

;         , ,  ^  .^.    ...       :     .  . :   . , 

•(A  ::  (a)  15  East,  S09, 

Th« 
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The  second  objection  is,  that  as  to  some  of  the  parties       1  S28$ 
the  arbitrator  was  not  properly  constituted.    If  the  arbi- 
trator has  no' authority,  that  is  a  matter  of  substance  to 
be  uif;ed  on  general  demurrer;  but  if  he  has  somcy 
and  the  objection  is,  that  it  is  not  sufficiendy  compr^ 
hensive,  that  objection  ought  to  be  made  on  special  d&> 
munrer*     J  am  of  opinion,  however,  that  it  does  su^ci**  >^ 
ently  appear  on  the  fac^  of  this  declaration,  that  the^ 
aibitratpr  was  regularly  appointed  to  make  the  award  he  ^ 
has  made.     Whether  or  not  his  authority  extended  to  - 
enable  him  to  setde  other  matters  which  he  might  ha?e 
deemed' it  expedient  to  enter  on,  is  anotfaeir  queslioii;- 
The  decimation  states,  that  by  an  order  of  the  Vice* « 
Chancellor  it  was  ^V^rdered,  with  the  consent  of  the  t. 
attomies  of  the  parties,   that  the  several  matters  in 
question,  and  all  disputes  and  differences  then  subsisting 
between  the  Plaintiff  ilfary  Dowse,  J,  L.  Wilkittton^  and 
Afaryhis  wife,  James  May  and  Susanna  his  wife,  and* 
Peter  King  and  Thomas  Biddell  deceased,  should  be  r»r  - 
ferred  to  the  award  of  William  Cooke,  Esquire^  who  * 
was  to  be  at  liberty  to  make  one  or  more  aWard  or' 
atrards  of  and  concerning  the  matters  referred  to  him.'^ 
It  has  been  said,  that  as  infants  were  concerned  in  the 
disputes  between  these  parties,  it  ought  to  have  been 
referred  to  the  Master,  to  ascertain  what  course  was 
most  for  the  infiint's  benefit.    Whatever  was  the  proper 
course  to  be  parsued,  we  may  presume,  till  the  con*- 
tmry  appears,  that  the  Court  of  Chancery  has  followed 
it.    It  is  stated,  that  the  reference  was  ordered  with  the 
cbment  pf  the  attomies  of  parties  in  the  suit,  wbeace  I 
conclude  it  was  with  the  consent  of  persons  properly 
authorised ;  for,  stricdy  speaking,  there  are  no  nttcNmies 
in  the  Court  of  Chancery.     It  is  true  that  an  in&nt 
cannot  appoint  an  attorney,  but  it  doe9  not  fi>llow  that 
he  may  not  submit  to  arbitration,  or  thfit  his  next  friend 

may 
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1825*  may  not  have  an  attorney  to  act  for  him.  It  is  urged,  how- 
ever, that  supposing  these  attomies  to  have  been  attomies 
for  the  parties,  the  extent  of  their  authority  is  not  suffi- 
ciently alleged ;  the  declaration  conUuning  no  such  ex- 
pression as  **  thereunto  duly  authorised ;''—  but  those 
words  are  not  necessary  in  all  cases;  by  the  demurrer,  it 
is  admitted  that  these  persons  were  attomies  of  the  par- 
ties in  the  matter  of  the  reference;  and  if  they  were  atp- 
tomies  to  refer,  they  had  authority  to  choose  an  arbitra- 
tor. As  to  the  alignment  that  the  infants  cannot  be  bound, 
—  what  has  been  done  is  not  void  with  respect  to  them, 
but  only  voidable;  and  the  supposed  hardship  of  the  in- 
fant's having  an  election  unfairly  to  rescind  the  award 
does  not  exist,  because  at  the  time  of  the  submission,  all 
the  parties  knew  they  were  dealing  with  infimts. 

It  is  not  necessary  for  ns  to  decide  whether  or  not  at- 
tomies in  a  cause  have  authority  to  refer  matters  out  of 
it,  for  it  seems  clear  that  these  persons  were  attomies 'for 
the  parties  generally ;  and  for  aught  that  appears  to  the 
contrary,  th^  may  have  been  specially  authorised  for 
tills  purpose.  If  they  were  specially  authorised,  although 
iheir  authority  would  be  revoked  by  the  death  of  their 
principal,  y^t  acts  done  before  his  death,  might  affect  his 
personal  estate  aften 

Another  objection  which  has  been  urged,  is,  that  as 
fedl  the  parties  referred  differences  in  which  they  were 
mutually  concerned,  the  arbitrator  could  not  decide  any 
question  separately.  But  it  does  not  appear  that  he  has 
decided  on  any  separate  conoems,  and  he  has  authority 
to  make  one  or  more  awards,  in  which  he  may  include 
distributively  the  several  matters  referred.  Even  if  this 
^ere  a  distinct  daim,  the  arbitrator  might  make  a  dis- 
tinct award,  according  to  Athebton  v.  Moon  (a),  in  which 
the  arbitrator  was  to  award  on  all  matters  that  either 

» 

(«)  Co.  R^.  547. 

might 
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Bight  ham  i^;ainat  the  other.  It  ha^,  however,  been  18S5 
nrgbd  here,  that  the  arbitrator  cannot  decide  on  all 
■latlers,  because  some  of  the  parties  are  in&nt3 ;  an4 
that  if  be  cannot  decide  on  all,  his  award  is  not  final  for 
any.  But  the  old  law  is  dear,  that  if  the  reference  be 
goieral,  withoot  any  express  stipulation  that  the  arbl« 
tralor  shall  decide  on  all  the  matters  referred  to  him, 
the  award  may  be  good  for  part ;  and  this  law  has  not 
ben  altered;  for  the  case  of  MiUhelly.  SiaveUf  contained 
an  express  stipulation  that  the  arbitrator  should  decide 
on  all  the  premises ;  Lord  EUenboraugh  says,  ^  It  was  a 
ocMidition  of  the  submission  that  they  were  to  awatd 
upon  all  matters  in  diflerence  between  the  parties/'  No 
such  words  are  contained  in  the  present  submission,  and 
they  were  probably  designedly  omitted,  because  the  arbi- 
trator might  have  found  it  impossible  to  decide  between 
all  the  parties  at  once,  and  he  is  expressly  empowered 
to  make  more  awards  than  one. 

The  last  objection  is,  that  the  authoriQr  to  the  arbi* 
trator  has  been  revoked.  I  have  felt  some  difficulty 
about  this,  because  it  has  been  urged,  that  if  such  an 
authority  be  not  revoked  by  death,  a  man  might  place 
bis  executor  or  his  administrator  (perhaps  a  (creditor)  m 
an  awkward  situation.  But  if  he  chooses  to  place  th^ 
in  such  a  situation,  the  convenience  or  inconveqiepce  of 
his  own  act  cannot  be  discussed  here.  In  the  present 
case  he  hofi  said,  in  effect,  **  the  arbitrator  shall  go  oq 
notwithstanding  my  death ;"  if  any  inconvenience  ensue, 
he  has  brought  it  himself  on  his  representative  who  may 
elect  whether  or  not  he  will  accept  the  office.  It  has 
been  said,  indeed,  that  this  is  no  more  than  a  covenant 
not  to  revoke  the  authority  by  any  act  of  the  party  co- 
venanting ;  that  death  will  operate  as  ^  revocation  inde- 
pendently of  any  such  covenant;  and  that  the  covenant 
does  not  abridge  the  covenantor's  power  to  revoke,  but 
only  g^Yes  an  action  against  him,  in  case  he  violates  his 

covenant. 


SXffnSt 
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1625«  covenant  But  the  engagement  is,  not  that  the  party 
will  not  revoke,  blit  that  death  shall  not  abate  thearbU 
tration.    It  has  -been  asked,  whether  'an  agreement  that 

^^^"*  a  suit  shall  not  abate  by  death,  would  enable  a  court  to 
proceed  with  the  cause;  it  is  not  necessary  to  decide 
that;  for  thoi^h  an  agreement  of  the  parties  may  not 
pre  a  court  jurisdiction,  that  -doctrine  does  not  apply 
to  a  domestic  forum  erected  by  the  parties  themselves. 
We  caUQot  doubt  that  justice  has  been  done  in  the 
present  case;  the  objections  which  have  been  raised 
are  merdy  fotmal;  and  our  judgment  roust  be  for  the 
Plaintiff. 

Park  J.  expressed  his  concurrence. 

BuRROuoH  J.  We  must  presume  that  the  order  of 
Preference  given  by  the  Vice-Chancellor  was  regularly 
made  by  the  Court,  and  the  interests  of  the  infants 
must  have  been  in  the  hands  of  their  guardians.  There 
IS  nothing  in  the  award  contrary  to  the  interest  of  those 
infimts^  and  the  arbitrator's  authority  was  not  revoked  by 
tlie  death  cfSiddM.  The  law  touching  revocation,  does 
not  apply  to  thiscase,  which  is  not  the  case  of  a  simple 
autiiority,  but  one  in  which  the  party  expressly  binds  his 
fjSects  to  the  result  of  the  award,  and  the  action  is 
brought  against  the  Defendants,  only  in  their  represent- 
ative capaci^*  Besides,  the  reference  was  in  an  equity 
^tiit,  in  which' every  person  b  joined  who  has  the  re- 
'ttotest  interest  in  the  matters  in  dispute,  and  the  arbi- 
'triUolr'hasaki  equitable  jurisdiction,  which  he  does  not 
ffossesa  in  a  tefer^ice  at  law :  if  this  were  an  award  at  law, 
there  might  perhaps  be  objections  to  it,  which  cannot 
nbw'ibe  raised  i  our  judgmaat  must  be  de  bonis  testataris. 

OaseleeJ.  As  to  the  olgection  that  there  is  no 
Bv«nnent  of  the  defendants  having  assets,  it'is  exjNressly 
•       ■    ■ .'  decided 


'Sir." 

.  r 
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decided  in  tbe  case  of  Pc/well  v.  Graham  that  such  an 
averment  is  not  necessary,  under  circumstances  like  the 
present;  and  as  to  the  supposed  defect  of  consideration, 
here  is  an  express  promise  by  the  testator,  that  the 
award  shall  go  on.     An  action  might  have  been  brought 

on  that  promise,  but  it  has  been  brought  on  the  pro- 

«  •        ,•     .  _  . 

mise  of  the  executor,  who  became  liable  on  the  engage- 
ment of  his  testator.     If  he  had  had  no  nodce  of  the 

,  ■  •  •  .      , 

award,  he  might  have  made  the  'objection ;  but,  on 
the  contrary,  knowing  the  awisird  to  have  been  exe« 
cutedf  he  makes  the  promise  which  is  the  subject  of  the 
present  action. 

Judgment  for  the  Plaintiff. 


SI 


1825. 


Sir  John  Tyrrell  t;.  Marsh. 


May  $i 


ASSUMPSIT  for  the  purchase  money  df  an  estate  Bf  a  roar- 
•^  called  Collier^s  Hatch^iaEssex^  which  the  Defendant  "*«•  •^"^ 
had  purchased   of  the    Plamtiff.     At  the  trial  before  ^^tg  limited  to 
GraJuim  B.  at  the  last  Lent  assizes  for  that  county,  a  the  use  of 
verdict  was  found  for  the  Flaintifi^  subject  to  the  opinion  ^^  £^  j||^ 
of  this  Court  on  a  case  which  stated,  in  substance,  tbfut  by  wtiii  renum- 
a  marriage  settlement  of  Mijy  1775,  the  estate  in  question  ^^^^Xm 

flC'tfae  mar- 

riage»  and  in  default  of  issue*  to  the  right  heirs  of  husband  and  wife.  There  waa  t 
power  in  husband  and  wife  to  charge  the  estate  daring  thdr  Eve^  and  a  power  to 
certain  trustees*  in  whom  the  legal  estate  was  rested*  to  sell  on  the  dSreotion  cf  the 
husband  and  wife  or  the  survivor. 

The  husband  and  wife  borrowed  moneyr  by  way  of  annuity';  created  a  term  of 
looo  years*  and  levied  a  fine  to  G.  in  fee*  which*  by  a  deed  to  lead  the  uses,  was 
dedared  to  be  ^  in  trust  to  secure  the  regular  payment  of  the  anhuityi  and  to  cor* 
roborate  the  said  term:'''  *        '•    . 

.  Held,  that  this  fine  did  not  extinguish  the  trustees;  power  to  sell  under  a  direct 
Hoa  at  abo^'e. 

(subject 
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(subject  to  a  charge  of  1500/.  secured  by  a  term  of  1000 
years)  was  jlimited  to  the  use  of  Francis  Stuart  and  his 
assigns  for  life,  sans  waste,  (with  a  limitation  to  William 
Tod  and  Thomas  Cheap  and  their  heirs  during  his  life^ 
in  trust  to  support  contingent  remainders,)  remainder  to 
the  use  of  Mary  Stuart  and  her  assigns  for  life  sans 
waste,  with  a  limitation  to  the  said  trustees  and  their 
heirs  during  her  life,  in  trust  to  support  contingent  re- 
mainders, remainder  to  the  children  of  the  mamage,  in 
such  shares  as  Francis  Stuart  and  Mary  his  wife  sho'hid 
by  deed  or  will  appoint,  and  for  de&ult  of  such  appoint- 
ment. 

To  the  use  of  the  children  of  the  marriage  as  tenants 
in  common  in  tail  with  cross  remainders,  and  for  de- 
fault of  such  issue,  to  the  use  of  sych  person  as  Mary 
Stuarty  notwithstanding  her  coverture,  should  by  deed, 
attested  by  two  witnesses,  or  by  will  appoint,  and  for 
default  of  such  appointment^ 

To  the  use  of  the  right  heirs  of  the  survivor  of  Francis 
and  Mary  Stuart  for  ever. 

And  it  was  provided  that  Francis  and  Mary  Stuart 
during  their  joint  lives,  or  the  life  of  the  survivor,  might 
charge  the  estate  to  the  extent  of  20002. 

And  it  was  further  provided  that  it  should  be  lawful 
for  the  said  William  Tod  and  Thomas  Cheap^  and  the 
survivor  of  them,  and  the  heirs  of  such  survivor,  at  any 
time  or  times  during  the  joint  lives  of  the  said  Francis 
Stuart  and  Mary  his  wife,  or  during  the  life  of  the  sur- 
vivor of  them,  by  the  direction  and  with  the  approbation 
of  the  said  Frarwis  Stuart  and  Mary  his  wife,  or  of  the 
survivor  of  them,  to  be  testified  by  any  writing  or 
writings  under  their  or  either  of  their  hands  and  seals 
to  be  attested  by  two  or  more  credible  witnesses,  to 
make  sale  of  or  to  convey  in  exchange,  as  therein  men- 
tioned, all,  or  any  part  or  parts  of  the  messuages,  ferms, 
lands,  tenements,  or  hereditaments,  which  were  thereby 

limited 


IN-  JTHE  SlXIT^I   YEAft   O^F   GEO*  ,1V,  ^3 

Jimited  ^to  strict  us^  119  ^or^aid,  with  their  appur-       LB^ 

tenances  to  any  .person  or  persons,  whomsoever,  for  any 

SQch  price  or  prices  in  money,  or  for  such  other  equivf^ 

lent  in  lands  and  hereditaments,  as  to  the  said  WiUiatn     M^^bl^ 

Tod  and  Thomas  Cheap^  or  to  the  survivor  of  them,  and 

his  heirs  as  afiiresaid,  should  seem  reasonable;  with  full 

power,  qpon  .payment  of  the  money  which  should  arise 

by  any  such  sale  of  the  said  premises,  or  of  any  part  or 

paxta  thereof,  to  give  and  sign  proper  receipts  for  the 

same,  which  receipts  should  be  a  sufficient  discharge  to 

^piirafaastrs. 

jFhmos  Stuart  and  Mary  bis  wife,  had  one  child,  a 
daughter ;  Mary  Stuart  survived  her  husband,  and  after- 
wards married  James  Stuart. 

JBy  a  term  of  1000  years  created  in  March  1782, 
Mary  Stuart  with  the  cpnsent  of  her  husband  charged 
the  es^te  with  2000/.,  borrowed  of  Alexander  Woodj  \o 
whom  the.te^n.was  granted  as  ^  security. 

By  an  indorsement  on  the  back  of  this  deed,  and 
bearing  date  April  1783,  Wood  assigned  this  term  to 
BUsuAeth  Gordon^  of  whom.^/2iar^9nd  his  wife  had  th^n 
borrowed  2000/. 

And  by  indentures  of  lease  and  release  of  the  same 
date,  to  which,  among  other  persons,  Stuart  and  his  wife, 
Elizabeth  Gordpn  and  James  Qraham  were  pities,  (stat- 
ing that  1000/.  only,  and  not  2000/.,  had  been  paid  by 
EUxabeth  Gordon,  and  that  she  had  paid  it  in  purchase 
of  aa  annuity  of  95/.,  to  be  paid  by  Stuart  and  his  wife. 

And  reciting  that  Maty  Stuart  was  entitled  to  the  re- 
version of  the  premises  expectant  on  the  death  of  her 
daughter  under  age  and  without  issue;  and  that  for 
better  securing  the  annuity  to  Elizabeth  Gordon,  Stuart 
and  hi»wife  had  agreed  to  grant  this  reversion  to 
Graham  :and  his  heirs,  in  trust  for  Elizabeth  Gordon 
apd  her  ataign^) 

Vol.  III.  D  The 
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The  premises  were  conveyed  to  Graham  in  fee,  sub- 
ject to  the  estate  of  Mary  Stuarfs  daughter  therein,  and 
to  the  original  charge  of  1500/.,  upon  trust  for  Elizabeth 
Gordon  and  her  assigns,  to  secure  the  regular  payment 
of  the  annuity: 

And  Stuart  and  his  wife  covenanted  to  levy  a  fine  of 
the  premises  to  the  use  of  Graham  in  fee,  for  corro- 
borating and  strengthening  the  said  term,  and  subject 
thereto  to  Graham  and  his  heirs,  upon  the  trust  before 
mentioned. 

Stuart  and  his  wife  duly  levied  a  fine  sur  conuzance  de 
droit,  Sfc.  to  Graham,  as  of  Easter  term  in  the  23  G.  3., 
of  the  premises  in  question,  in  pursuance  of  the  said 
covenant. 

In  1793,  by  indentures  of  lease  and  release  (attested 
by  two  witnesses),  to  which  Tod  and  Cheap,  Elizabeth 
Gordon,  Graham,  Stuart  and  his  wife,  and  various  other 
persons,who  had  joined  in  executing  the  before-mentioned 
indentures,  were  parties. 

Reciting  the  indentures  of  1775,  1782,  and  1783,  and 
the  fine  levied  in  pursuance  thereof, 

It  was  witnessed,  that  in  consideration  of  3670/. 
paid  by  Sir  JV.  Smyth,  and  by  virtue  and  in  execution 
of  the  power  reserved  to  Mrs.  Stuart  by  the  inden- 
tures of  1775,  but  subject  and  without  prejudice  to 
the  aforesaid  power  of  sale  and  conveyance  limited 
to  Tod  and  Cheap,  and  the  exercise  thereoi^  and 
the  uses  thereby  created,  Mrs.  Stuart  directed  and 
appointed,  that  if  her  daughter  should  die  without 
leaving  issue  of  her  body,  then  after  her  daughter's 
decease  ^and  such  failure  of  issue,  the  premises  should 
remain,  and  the  indenture  of  1775,  should  operate 
to  the  Uses  thereinafter  limited ;  '  and  Mrs.  Stuart 
then  directed  Tod  and  Cheap  to  sell  and  convey  the 
premises  to  the  uses  thereinafter  limited,  and  to  exer- 
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else  the  power  of  sale  given  them  by  the  deed  of  1 775, 
and  the  fine  levied  in  pursuance  thereof.     And  Tod 
and  Cheap  did  thereby  sell  and  convey  the  premises 
to  the  uses   thereinafter  limited,    and  Stuart  and  his 
wif^    Tod  and   Cheap^   and   Graham^    with    the   con- 
sent of  Elizabeth  Gordon^  according  to  their  respective 
interests,  granted,  bargained,  sold,  assigned,  released, 
and  confirmed  the  premises  in  question  to  Sir  W.  Smyth 
and  his  heirs,  to  hold  to  the  several  uses  thereinafter 
mentioned,   which  were  such  as  Sir  W.  Smyth  should 
appoint,  &c.  with  the  usual  trusts  to  bar  dower,  and  for 
de&ult  of  appointment,  to  the  heirs  and  assigns  of  Sir 
/F.  Smyth  J  to  whom  Elizabeth  Gordon  also  assigned  the 
residue  of  her  term  of  1000  years,  and  remitted  the 
annuity  of  95/. 

Sir  W*  Smyth  devised  the   premises  to  the  PlaintiiBT 
and  another,  in  fee,  in  trust  to  sell,  and  died  in  May  1823. 

Shortly  afterwards  the  Plaintiff  contracted  to  sell 
the  premises  to  the  Defendant. 

The  question  for  the  opinion  of  the  Court  was,  whe* 
tber  the  fine  levied  by  James  Stuart,  and  Maty  his  wife, 
in  or  as  of  Easier  term  S3  G.  3.,  operated  to  extinguish 
or  destroy  the  right  or  power  of  the  said  Mary  Stuart, 
to  consent  to  a  sale  of  the  settled  estates  under  the  power 
for  that  purpose  contained  in  the  said  indenture  of  the 
27th  day  of  May  1775,  so  as  to  prevent  an  exercise  of 
such  power  of  sale  by  the  trustees  of  the  same  indenture; 
and  if  the  Court  should  be  of  opinion  that  the  said  fine 
did  not  so  operate,  then  the  verdict  found  for  the  Plain- 
tiff was  to  stand ;  but  if  the  Court  should  be  of  opinion 
that  the  said  fine  did  so  operate,  a  verdict  was  to  be 
entered  for  the  Defendant. 

Bosanquety  Serjt.,  for  the  Plaintiff,  relied  on  Lord  Jer^ 
sey  V.  Deane  (a),  to  shew  that  the  power  in  Tod  and 
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Cheap  was  not  destroyed  by  the  fine  of  1788.  That 
fine  was  levied,  and  tlie  deed  to  lead  the  uses  eicecated 
lor  specific  purposes,  and  could  not  have  an  efiect  con- 
i^iisH.  trary  to  the  intention  of  the  parties,  which  was  only  to 
secure  the  annuity  to  lElizaheth  Gordon^  without  afiect- 
ing  the  trustees'  power  to  convey.  They  were  iiot  the 
conusors,  but  Stuart  and  his  wife  alone. 

Taddy  Serjt.,  contrd.  It  is  true  that  a  fine  which  un- 
explained will  have  the  efiect  of  destroying  powers,  and. 
divesting  estates,  may  be  controlled  by  the  agreement  of 
the  parties,  and  the  court  will  so  modify  it  as  to  further 
that  intent :  Herring  v.  Brawn,  {a)  But  in  the  deed  to 
lead  the  uses  of  the  present  fine,  no  intent  is  expressed 
to  preserve  the  power  of  the  trustees,  arid  to  do  so  is 
Irather  inconsistent  with  the  purpose  of  the  conusors :  it 
is  not  material  that  the  trustees  were  not  conusors  to  the 
"fine,  for  their  power  was  not  one  which  they  could  ex- 
ercise  at  their  own  pleasure  or  for  their  own  benefit, 
but  only  in  conjunction  with  Stuart  and  his  wife,  who 
were  to  put  the  power  in  motion.  The  power,  therefore, 
was  extinguished,  unless  an  intention  to  preserve  it  cati 
be  collected  from  the  deed  to  lead  the  uses  of  the  fine. 
The  object  of  the  fine  was  to  convey  a  fee  to  Graham 
and  his  heirs,  with  a  view  to  secure  the  annuity  to  Eli- 
zabeth Gordon:  the  resulting  trusts,  if  any,  to  Mrs. 
Stuart^  cannot  be  looked  at  in  a  court*  of  law;  and  in 
the  deed  to  lead  the  uses,  nothing  is  said  about  preserv- 
ing the  power,  which  distinguishes  this  case  from  that 
of  Lord  Jersey  v.  Deane^  where  the  intention  to  preserve 
the  power  appeared  in  the  declaration  that  the  fine  was 
to  operate  first  for  corroborating  the  uses  in  the  ante- 
cedent settlement.     But  here  the  intention  to  give  Gra- 

(a)  Cartb.  a  2. 

ham 
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ham  a  fee  might  have  been  entirely  frustrated  if  this  power        ^825. 
lemaiaed  in  the  trustees,  for  they  might  then  have  exer-     SfTsv^r^ 
dsed  it  on  the  direction  of  the  conusors^  notwithstand-  ;^^ 

i|)g  the  conveyance  to  him.  It  may  be  said  the  conusors  M^B$fU 
intention  was  only  to  secure  the  annuity,  but  if  they  chose 
to  carry  that  into  effect  by  conveying  a  fee  to  Graham 
in  such  a  manner  as  to  destroy  the  power,  their  intention 
must  be  pursued,  however  injudicious  it  may  appear; 
and  a  fin^  uncontrolled  by  the  expression  of  an  intention 
to  coatrol  it,  has  the  effect  of  extinguishing  all  powers. 
B€rrmg  v.  Braam^  Diggers  case  (a),  AUbamfs  case  (6), 
WeU  Y.  Bemey  (c).  Smith  v.  UAelb.  {d) 

Best  C.  J.  This  action  was  brought  to  recover 
damages  for  a  breach  of  contract,  by  the  Defendant,  in 
not  purchasing  an  estate  to  which  the  Plaintiff  contends 
be  has  a  good  tide ;  and  that  depends  on  the  question 
whether  or  not  the  right  to  sell  the  estate  has  been  de- 
stroyed by  any  act  of  Mary  Stuart  and  her  husband. 

By  the  deed  of  1775  a  power  of  sale  was  given  to 

certain  persons,  which  could  only  be  executed  under 

the  direction  oS  Mary  Stuarts  but  subject  to  this  power, 

Mary  Siuart  and  her  husband   had   borrowed  money 

ci Elizabeth  Gordon  by  way  of  annuity,  to  secure  which  a 

fine  was  levied,  according  to  a  deed  drawn  up  to  lead 

the  uses.     We  need  not  now  consider  what  would  be 

the  effect  of  a  fine  without  any  deed  to  declare  the  uses ; 

what  has  been  laid  down  on  the  subject   in   the  first 

volume  of  Lord  Cokeys  Reports  is  not  disputed  on  the 

present  occasion ;  namely,  tliat  where  there  is  no  deed, 

a  fine  **  thoroughly  ransacks  the  estate.^'    But  here  there 

is  a  deed,  and  we  need  not  take  up  the  law  earlier  than 

(a)  J  Rep,  173.  (c)  Sugd,  on  Powers 9  80.  ed.  i8ax 

(h)  Jbid.  1 10.  \d)  Ibid. 
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the  case  of  Herring  v.  Brotwn.^  The  decision  of  that 
case  in  the  Exchequer  chamber,  upon  which  we  shall 
now  act,  is  consistent  with  justice,  and  has  been  con- 
firmed by  subsequent  decisions ;  as  by  that  of  Doe  A 
Odiame  v.  Whitehead,  [a)  The  principle  laid  down  in 
that  case  is,  tliat  though  the  levying  of  a  fine  displaces 
existing  interests,  yet  that  where  an  accompanying  deed 
shews  with  what  object  it  was  levied,  the  fine  shall  not 
destroy  powers  which  it  was  the  intention  of  the  parties 
to  retain.  The  intention  of  the  parties  in  levying  this 
fine  was  to  secure  the  payment  of  an  annuity  to  Eliza^ 
beth  Gordon,  and  nothing  else :  the  fee  was  not  conveyed 
to  Graham  as  a  separate  and  independent  estate,  but 
merely  to  secure  the  annuity;  it  was  only  to  exist  during 
the  life  of  Elizabeth  Gordon,  abd  on  her  death  was  to 
return  to  the  Stuarts,  It  has  been  urged  that  a  court  of 
law  cannot  take  notice  of  a  resulting  trust.  But  upon 
the  death  of  Elizabeth  Gordon,  the  estate  would  be  at 
once  in  Mrs.  Stuart  again,  under  the  operation  of  the 
Statute  of  Uses,  and  recourse  to  a  court  of  equity  would 
not  be  necessary.  An  attempt  has  been  made  to  dis- 
tinguish this  case  from  that  of  Lord  Jersey  v.  Deane, 
because  there  the  object  of  the  parties  was  expressly 
stated  in  the  deed ;  but  it  is  equally  clear  here,  upon  the 
whole  of  the  instruments  taken  together,  that  the  in- 
tention of  the  parties  was  to  limit  the  operation  of  the 
fine,  and  prevent  the  destruction  of  the  power. 


Park  J.  The  only  difficulty  here  has  arisen  from 
the  number  and  length  of  the  deeds;  but  when  the  deed 
of  1783  is  considered,  there  is  no  room  for  doubt.  It  is 
clear  from  all  the  cases  that  the  intentions  of  the  parties 
must  govern  the  operation  of  a  fine,  which  if  it  be  un- 
controlled,   will    certainly    effect    the    destruction    of 

[a)  2  Burr, 'J 04* 
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powers ;  but  it  may  always  be  controlled,  where  die 
intention  of  the  parties  to  that  effect  can  be  collected, 
according  to  the  case  of  Herring  v.  Brawn  confirmed  in 
Doe  d.  Odiame  v.  Whitehead.  In  the  present  instance 
the  parties  had  no  purpose  but  to  secure  the  annuity, 
which  was  the  express  object  of  the  conveyance  to  Gf7*a- 
ham.  And  when  the  trust  in  favour  of  Elizabeth  Gordon 
was  executed,  th^  property  was  to  be  again  at  the  dispo- 
sition of  Mrs.  Stuart. 
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Bl^rrough  J.  Every  fine  acknowledges  the  land  com- 
prised in  it  to  be  the  land  of  the  conusee,  so  that  a  power 
annexed  is  gone,  if  there  be  no  deed  to  declare  or  lead 
the  uses  ;  but  if  there  be  such  a  deed,  it  is  the  same 
thing  as  if  it  were  inserted  in  the  fine:  the  two  constitute 
one  conveyance;  must  receive  one  construction,  and 
transfer  a  unity  of  interest  Even  when  the  deed  has 
been  executed  at  a  difierent  time,  the  courts  have  gone  a 
long  way  to  make  the  fine  subservient  to  it ;  and  we  can- 
not now  say  that  the  fine,  in  this  case,  shall  operate  one 
way,  and  the  deed  to  lead  the  uses  another. 


Gaselee  J.  concurred. 


Judgment  for  the  Plaintiff. 


DORVILLE  V.  WhOOMWELL, 


Majz- 


T  N  this  case  a  bailable  capias  was  issued  into  Middlesex  Where  a  first 
grounded  on  an  affidavit  of  debt,  sworn  before  tlie  ^n  an'a^davit 
deputy-filacer  for  Middlesex^  and  filed  in  the  filacer's  of  debt  filed 

office  ^^  ^*  filacer 

of  one  county, 

if,  instead  of  a  testatumt  a  second  capias  is  issued  into  another  county,  a  new  affidavit 

of  debt  must  be  filed  with  the  filacer  of  the  second  county. 

D  4  On 
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?!^?L.         Ott  th\i  writ  tfie  defendant  was  not  atresfed.     The 

lib^itLi     Pontiff,  then,  insteafd  of  sumg  ont  a  testcctum  capias  itria 

4),'  YorhhirCj  m  which  county  the  Defendant  resided,  ob- 

Wi«SS»*itL.  tilled  an  office-copy  of  the  affidavit  of  debt,  certified  by 

die  fild^r  for  Middlesex,  lodged  it  with  the  filacer  fot 
Yothhiti^  tod  thereupon  issued  a  capiai  into  Yorkshire. 

'  Bosahqud  Serjt,  on  the  authority  of  Anderson  t.  Hajf^ 
man  (a),  and  Dalton  v.  Barnes  (6),  obtained  a  rule  ni^i  for 
delivering  up  the  baiUbond  to  be  cancelled,  and  for  dis- 
charging  the  defendant  on  his  entering  a  common  ap- 
pearance, on  the  ground  that  the  Plaintiff  was  irr^uhir 
ih  not  filing  a  new  affidavit  of  debt,  with  the  filacer  for 

YorhMre. 

> 

Vat^han  Setjtj  who  shewed  cause^  cited  B(yd  v. 
IM-dnd.  (c) 

But  that  case  was  distinguished,  the  filacer  for  the  two 
diflbrent  counties  having  been  the  same  person ; 

And  the  Court  saying  that  the  decision  in  tiayman  v. 
Anderson  was  founded  on  good  sense, 

Made  the  rule  absolute. 

(a)  %  B, Moore,  192.         {b)  iM.tsfS.  23o«         (c)  a  Taunt.  i6i. 
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NoBRis  and  Others  v.  Poate.  Majz* 

HTHIS  was  an  action  of  assumpsit  upon  the  common  By  the  enact- 
money  eounts.    The  Defendant  pleaded  the  sieneral  '"^  ^^^  ^^ 

a  turnpike  act 
issiie ;  and  upon  the  trial  before  Abbot  C.  J.,  HampsMre  \i  ^as  pro- 

Snmmer  assizes  1824,  a  verdict  was  found  for  thePIaintiffii  ^^^  ^^^ 

with  Ml.  damages,  subject  to  the  opinion  of  the  Court  y^  ^^  ^f 

upon  the  following  case :  every  person 

By  an  act  of  parliament  passed  in  the  12th  year  of  «^^«»^»^  ^1 

^  ,  cattle  or  car- 

the  reign  of  Geo.  S^  intituled  ^^  An  act  for  r^airing  riage>  for 
and  widening  the  roads  from  Sheet  Bridge  to  Portsmouth^  every  bone 
and  from  Petersfield  to  the  Alton  turnpike  road  near  ^^^  coaS^ 
BopUtfj  in  the  county  o(  SoutAamptorh^*   trustees  were  the  turn  of  6^/. 
appointed  for  the  purposes  of  the  act,  with  power  to      ^7  ">  «- 
erect  turnpikes  upon  the  said  roads ;  and  it  was  thereby  it  was  added, 
enacted,  as  to  the  tolls,  as  follows :   **  The  respective  **  ^^^  "^  *ny 
tolls  following  shall  be  demanded  and  taken  of  ^^ P^' ^yclaid^ht 
urn  orpef*sons  (Attending  any  cattle  or  carriage  hereinafter  toll  for  pats- 
mentioned,  at  every  turnpike,  by  such  person  as  shall  be  *"^*       ^^'^ 
appointed  for  that  purpose,  before  any  cattle  or  carriage  producing  a 
shall  be  permitted  to  pass  through  the  same;  that  is  to  ^cket,  should 

_  -  1  J-  1  J  ^^  permitted 

say.  For  every  korse,  mare,  gelding,  mule,  or  ass,  di-aW'  ^^  re-pass  free 

ing  any  coach,  or  other  pleasure-carriage  the  sum  of  with  the  same 
three-pence,    but  if  drawing   any  stage  coach  or  ma-  ^   ^^ff  ^^' 
thine,  the  sum  of  sixpence ;  for  every  waggon,  wain.      Held,  that 
cart,  or  other  carriage,  drawn  by  four  horses,  oxen,  or  *^®  ^°^'  having 
other  beasts  of  draught,  the  sum  of  one  shilling,  and  th^  cMchman 
drawn  by  three  horses,  oxen,  or  other  beasts  of  draught,  on  passmg,  for 
the  sum  of  nine-pence,  and  drawn  by  two  horses,  oxen,    ®"^°*^^*j|flf 

a  second  toll 
could  not  be  demanded  for  the  same  horses  re-passing,  though  with  a  diiferent  coach 
and  different  codchmen,  but  belonging  to  the  same  proprietor. 

or 
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1825.  or  other  beasts  of  draught,  the  sum  of  sixpence,  and 
drawn  by  one  horse,  ox,  or  other  beast  of  draught,  the 
sum  of  three-pence."  And  it  was  further  enacted  by  the 
said  act,  "  that  if  any  person  or  persons  shall  have  paid 
the  tolls  by  this  act  granted  and  ascertained  for  the 
passing  of  any  cattle  or  carriage  through  any  turnpike 
erected  by  virtue  of  this  act,  the  same  person  or  persons^ 
upon  producing  a  note  or  ticket  of  the  day,  denoting 
such  payment,  shall  be  permitted  to  pass  and  repass 
through  the  same  gate  or  turnpike,  mth  the  same  cattle 
or  carriage^  toll  free,  at  an}'  time  or  times  during  the 
same  day,  to  be  computed  from  twelve  of  the  clock  in 
one  night  to  twelve  of  the  clock  in  the  next  night; 
which  said  note  or  ticket  the  collectors  or  receivers  of 
the  said  tolls  are  hereby  required  to  give  gratis,  if  de- 
manded, on  payment  of  such  toll." 

The  said  act  of  parliament  was  continued  by  another 
act  passed  in  the  36th  year  of  the  reign  of  His  late  Ma- 
jesty for  that  purpose,  and  again  for  the  term  of  twenty- 
one  years,  by  another  act  passed  in  the  2d  year  of  the 
•  reign  of  his  present  majesty. 

The  Defendant  on  the  6th  July  1821,  and  from  thence 
during  the  whole  of  the  year  1822,  was  a*  toll  collector 
at,  and  keeper  of,  one  of  the  turnpike  gates  erected 
upon  the  road  from  Sheet  Bridge  to  Portsmouth^  by  vir- 
tue of  the  said  acts. 

The  plainti&  during  the  same  time  were  the  propri- 
etors of  two  stage  coaches,  each  called  the  HerOy  which 
travelled,  daily,  between  Portsmouth  and  London^  and 
London  and  Portsmouth^  along  the  said  road.  The  coach 
which  left  Portsmouth  in  the  morning,  on  its  way  to 
London^  was  drawn  by  four  horses  through  the  gate  kept 
by  the  Defendant  to  a  place  about  two  miles  distant 
from  the  same,  where  the  horses  remained  until  the  ar- 
rival of  the  coach  which  left  London  the  same  morning, 
on  its  way  to  Portsmouth^  and  then  that  last-mentioned 

coach, 
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coach,  with  different  passengers  and  parcels,  was  drawn        1825« 
by  the  same  four  horses  in  the  evening  of  the  same  day 
through  the  same  gate  to  Portsmouth.     In  the  morning 
the  coachman  who  drove  the  coach  from  Portsmouth  to 
JLondon  paid  the  proper  toll  of  sixpence  for  each  of  the 
said  horses,  and  received  a  note  or  ticket  of  the  day 
denoting  such  payment,  and  in  the  evening  of  the  same 
day  the  other  coachman,  who  drove  the  coach   from 
Ijondon  to  Portsmouth  drawn  on  its  return  by  the  same 
horses  as  aforesaid,  produced  the  said  note  or  ticket  of 
the  day  to  the  said  Defendant  at  the  said  gate ;  but  the 
said  Defendant  always  demanded  a  further  toll  of  2s.f 
at  tbe  rate  of  sixpence  for  each  of  the  horses  draw- 
ing the  said  last-mentioned  coach ;  and  the  last-men- 
tioned coachman  was  obUged  to  pay  the  same  to  the  said 
Defendant,  in  order  that  the  horses  and  last-mentioned 
coach  might  be  permitted,  by  him,  to  pass  through  the 
said  gate.     The  coaches  and  the  horses  belonged  to  the 
Plainti&,  and  the  coachmen  were  their  servants,  bat 
the  coachman  who  drove  the  horses  in  the  evening  was 
not  the  coachman  who  drove  them  in  the  morning. 
The  money  paid  in  the  evening,  as  aforesaid,  was  paid 
by  the  coachman  as  the  servant,  and  on  the  account 
of  the  said  Plaintiffs,    and  amounted  in  the  whole  to 
the  sum  of  19/.  165. 

On  two  days,  namely,  on  the  11th  and  15th  Jtme 
1822,  William  NorriSf  one  of  the  Plaintiffs,  who  was 
well  known  to  the  Defendant  to  be  one  of  the  proprie- 
tors of  the  coaches  and  horses  as  aforesaid,  went  with  the 
coach  and  horses  from  Portsmouth  in  the  morning, 
through  the  gate,  and  paid  the  toll  of  sixpence  for  each 
horse  each  of  the  said  mornings,  and  received  the  notes 
or  tickets  of  the  day  denoting  such  payments,  and  re- 
turned with  the  coach  from  London^  and  the  same  four 
horses  to  the  gate  in  the  evening  of  each  of  those  days, 
and  produced  the  said  respective  notes  or  tickets  of  the  day 

to 
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192$»  to  the  Defendant ;  but  the  Defendant)  on  eacb  occasion, 
dem^ided  of  the  Pluntiff  the  further  toll  of  sixpence  for 
^ch  of  the  boraes,  and  Plaintiff  was  obliged  to  pay  the 
same^  and  did  pay  the  Defendant  the  sum  of  2s.,  on  each 
of  those  evenings,  in  order  that  the  horses  and  coach  might 
be  permitted,  by  hina,  to  pass,  through  the  sf^id  gate.  Oa 
these  two  last-mentioned  days,  William  Nonis,  (the 
Plaintiff)  went  and  returned  with  the  coaches  pn  the 
business  of  the  respective  joumies  of  the  coaches  on 
those  days,  but  did  not  drive  either  the  co>ach  firom 
P&rtsmQuih  to  hondon,  or  from  London  to  Portsmouih^ 
the  coaches  being  driven,  as  usual,  by  their  respective 
caachmen,  his  servants  as  aforesaid. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  said  sum  of  19/.  i6s.  and  the  said  two  last-menr 
tioned  sums  of  2s.  weve  legally  payable  for  toll.  If  the 
Court  should  be  of  opinion  that  both  the  said  sums 
were  legally  payable  for  toll,  a  verdict  was  to  be  entered 
for  the  Defendant  But  if  the  Court  should  be  of  opi- 
nion that  the  said  sum  of  19/.  165.  was  not  legally  pay- 
able for  toU,  the  verdict  for  the  Plaintiffs  was  to  stand, 
and  the  Defendant  was  to  account  for  all  the  sums  re« 
ceived  by  him  for  toll,  on  the  return  of  the  same  horses 
through  the  gate  from  the  10th  July  1821  up  to  the 
time  of  signing  judgment ;  and  if  the  Court  should  be 
of  opinion  that  the  sum  of  19/.  165.  was  legally  payable, 
but  that  the  said  two  sums  of  2s.  were  not  legally  pay- 
able for  toll,  then  the  verdict  was  to  stand  for  the  Plain- 
tiflb,  but  the  damages  were  to  be  reduced  to  the  sum 
of  45. 

Wilde  Serjt.,  for  the  PlaintifS,  contended  that,  by  this 
statute,  the  toll  was  imposed  on  the  horses,  and  referred 
to  Gray  v.  ShiUing{a\  when  the  Court  called  on 

{a)  %B.^B.si. 

f  Pell 
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PeUSerjL,  for  ^  Dcffeddadit:  he  argoed  that  the  toU       1«2S. 
iras  imposed  on  the  carriage,  and  that  the  enumeration 
of  the  horses  was  only  a  means  by  which  to  meieure  thae 
amoant  of  the  loll  for  each  carriage.     He  Telied  on  ttie 
9th  section,  under  which  the  tolls  were  to  be  'paid  by  the 
'perstm  attending  any  cattle  or  carriage^  and  the  language 
-of the  exetnpting  clause,  <^  if  atiy  j9^5on  shalihatre  paid, 
the  same  person  shall  be  permitted  to  pass  on  producing 
a  ticket ;"  and  contended  that  a  different  coochmati  could 
not  be  called  the  same  person,  though  he  was  aervant  to 
the  same  master  and  payment  by  a  servant  had  been 
holden  as  payment  by  the  master ;  Williams  v.  Sangar.  {a) 
But  the  words  of  the  act,  in  that  case,  as  in  the  ca$e  of 
Grtttf  V.  Shilling,  difiered  from  those  of  the  present, 
which    were   clear,   and,   therefore,    imperaUve,    ev€Qi 
though  the  consequences  should  be  such  as  might  not 
have  been  anticipated  when  the  act  passed :   Harrison 
y.  Brough*  {b)  If  the  toll  was  on  the  carriage,  the  attend- 
ance even  of  the  master  himself,   going  and  retuminj^, 
could  not  entitle  him  to  recover :  Loarifig  v.  Stone,  {c) 

BsstC.  J.  It  has  often  been  declared  from  the 
bench  in  Westminster  Hall,  that  they  who  se6k  to  exact 
tolls  through  the  medium  of  the  legislature  must  speak 
plain  language :  the  toll  receivers  are  before  those  who 
pass  the  act,  but  not  the  toll  payers,  and  it  is  incumbent 
on  the  Courts  to  take  care  of  the  interests  of  the  payers. 

However,  I  thought  this  act  perfectly  clear,  and  that 
the  only  question  to  be  raised  was,  whether  in  order  to 
claim  the  exemption,  the  hand  that  paid  the  toll  in 
returning  ought  to  be  the  same  as  the  hand  that  paid  it 
in  going.  About  that  there  could  be  no  doubt ;  for  in 
both  cases,  though  it  is  the  coachman  who  offers  the 
money,  it  is  the  master  who  pays ;  the  money  is  bis;  he 
alone  is  entided  to  recover  for  money  had  and  received, 

{a)  lo  Eash  66.        {b)  6T.R.  706.  (0  %B.ilf  €.$!$. 

where 


46  CASES  IN  EASTER  TERM 

1825.       where  It  has  been  wrongfully  paid ;  and  he  is  so  far,  con- 
structively present,  as  to  be  answerable  for  any  negli- 
gence on    the   part   of  the    coachman.     It  has  been 
argued,  however,  that  by  this  act  of  parliament  the  toll 
is  imposed  on  the  coach,  and  not  on  the  horses.     I 
think  it  is  imposed  on  the  horses ;  and  if  we  wanted  au- 
ihorit}^  we  should  have  it  in  the  last  case  which  has 
been  cited,' for  the  words  of  the  act,  there,  were  the  same 
as  here,  and  the  toll  was  holden  to  be  on  the  horses, 
though  the  judgment  tamed  on  an  expression  which  is 
not  to  be  foand  in  the   act   now   before   the  Court, 
namdy,  that  the  exemption  on  returning  should  exist 
only  in  cases  where  the  same  horses  and  coach  returned. 
In  the  act.befpre  the  Court,  the  exemption  is  for  the  same 
.  peirson  returning  with  the  same  cattle  or  carriage.    The 
enacting  clause  of  the  present  act  gives  *^  for  evcTy  horsCf 
&c.  drawing  any  stage  coach,  the  sum  of  sixpence ;"  and 
ttuit  the  intention  of  the  legislature  was,  on  the  passing  of 
a  carriage,  to  levy  the  toll  for  the  horse,  is  plain  from 
the  distinction  made  with  respect  to  wains.  See.,  where 
the  toll  is  expressly  imposed  on  the  vehicle.     If  there 
were  no  preceding  case,  the  present  would  be  clear  on 
the  language  of  the  act;  but  the  point  has  been  decided 
.  in  Gray  v.  Shilling. 

Park  J.  Under  the  language  of  this  act  the  tax  is 
not  imposed  on  the  vehicle  but  on  the  horse,  where  tlie 
vehicle  passing  is  a  pleasure  carriage,  or  a  stage  coach. 
The  case  ofBrough  v»  Harrison  was  decided  with  a  view 
..to  prevent  a  fraud,  and  in  Loaring  v.  Stone  the  judg- 
ment of  the  Court  turned  on  the  conjunctive  and^  in  the 
exempting  clause  of  the  act :  here  the  expression  is,  that 
the  party  who  has  paid  shall  be  permitted  to  pass  and 
repass  with  the  same  cattle  or  carriage,  toll  free. 

BuRROUGH  J.    It  was  only   intended  that  a  party 
should  pay  once  in  the  same  day  for  the  same  horses. 

It 
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It  is  perfectly  plain  that  the  toll  is  imposed  on  the        18S5. 
horses,  and  as  to  the  person  attending,  the  coachmen 
are  employed  by  the  same  proprietor,  and  the  proprie- 
tor is  always  attending,  and  responsible  in  the  person  of 
his  coachman. 

Gaseuse  J.  concurred ;  adding,  that  he  had  formerly 
given  an  opinion  to  the  same  effect  on  the  same  trust. 

Judgment  for  the  Plaintiff. 


Mary  Pullin,  Wife  of  S.  Pullin,  by  T.  Barnes,      -^-v  «• 
her  next  Friend,  and  Others,  v.  Samuel  Pul- 
LIN9  Pearsall,  and  Andrews. 

'T'HE  following  case  was  sent  from  the  Court  of  Chan-  By  a  will  re- 

cery  for  the  opinion  of  the  Court  of  Common  Pleas :  ^^^ 
^  ^  devisor  was 

Samuel  Pullin  the  elder,  formerly  of  Islington,  in  the  seised  of  iU" 
coun^  of  Middlesex  (now  deceased),  was  at  the  rei^pec-  ^^'  freehold 
tive  times  of  making  his  will  hereinafter-mentioned,  and  copyhold  es- 
at  his  death,  seised  in  fee-simple  of  certain  freehold  mes-  tates  in  /., 
suages,  lands,  tenements,   and   hereditaments,  ^situate,  "°f^Z?*^ 
lying,  and  being  in  the  parish  of  St,  Mary,  Islington ;  tan  sum  to 
and  he  was  also,  at  the  respective  times  aforesaid,  seised  ^  devisor 
to  him  and  his  heirs,  according  to  the  custom  of  the  ^^^  freeholds 
manor  of  the  prebendary  of  Islington,  of  certain  copy-  and  copyholds 
hold  or  customary  lands  and  hereditaments  within  and  J^  ^a^f 
holden  of  the  said  manor,  which  were  also  situate  in  the  certam  pur- 
said  parish  of  St.  Mary,  Islington,  the  whole  of  which  P^  •  ^^ , 

said  freehold  and  copyhold  messuages,  lands,  tenements,  freehold,  lease* 

hold,  and 
copyhold  estates  he  gave  to  S»  Pm 
At  the  time  of  making  his  will  and  of  hb  death*  the  devisor  was  adso  seised  of 
twenty-one  acres  in  /.,  not  under  mortgage,  and  of  various  leasehdds : 
.  Held,  that  the  twenty-one  acres  passed  to  S,  P.  under  the  residuary  clause* 

and 
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iBOkd  hereditaments^  were  at  the  respecture  times  afora- 
^d  sul^et  to  a  mortgage  thereof  jnade  by  him  the 
^d  Samuel  Pullin  the  elder,  to  Samuel  iRiiodes  of 
MingUm  aforesaid,  Esq.,  by  indentures  of  lea«e  ai^d  re- 
lease, bearing  date  respectively  the  27th  and  28th  days 
oi  March  1812,  and  by  a  conditional  surrender  of  the 
said  copyhold  lands  and  hereditaments,  for  securing  to 
the  said  Samuel  Rhodes,  his  executors,  administrators, 
•and  assigns,  the  re^transfer  into  his  and  their  name  or 
names  of  the  sum  of  10, 125/.  165.  6d,  3  per  cent,  con- 
solidated bank  annuities;  and  also  the  payment  until 
such  re-transfer  of  such  sum  or  sums  of  money  as  he  the 
said  Samuel  Mhodes  would  have  been  entided  to  receive  as 
« and  for  the  dividends  of  the  said  sum  of  10^1 25L  16s.  6d. 
3  per  cent,  consolidated  bank  annuities,  if  the  same  had 
remained  standing  in  his  name. 

The  said  Samuel  PuUtn  the  elder  was  also,  at  the  re- 
spective times  aforesaid,  seised  in  fee-simple  of  certain 
•  other   freehold    lands    and  hereditaments,  -containing 
twenty-one  acres  or.  thereabouts,  also  situate  in  the  said 
parish  of  St*  Maty,  Islington,  but  lying  separate  from 
and  I  unconnected  with  the  other  freehold  and  copyhold 
messuage,  lands,  tenements,  and  hereditaments,  which 
were  comprised  in  the  said  mortgage  to  the  said  Samuel 
Shades,   as  hereinbefore  mentioned,    and   held  under 
a  title:  distinct  and  separate  from  the  tide  to  the  other 
freehold  and  copyhold  messuages,    lands,   tenements, 
•and  hereditaments:    and  the  said  freehold  lands  and 
hereditaments  hereinbefore  mentioned  to  contain  twenty- 
one  acres  or  thereabouts,  were  not  at  the  respective 
(times  aforesaid,  or  at  any  time,   subject  to  or  com* 
,  prised  in  the  said  mortgage  to  Samuel  Rhodes,  but  the 
same   were  at  the  respective  times   aforesaid  subject 
to  a  mortgage  thereof  made  by  the  said  Samuel  Pullin 
-the  elder  to.  iSiaroA  Pritcbardy  by  indentures  of  lease  and 

release, 
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release^  bearing  date  respectively  the  1st  and  2d  days  of 
Jtttutary  1798. 

The  said  Samuel  PuUin  the  elder  was  also>  at  the  re- 
spective times  aforesaid,  possessed  of  certain  leasehold 
closes   of  land  situate  in  the  said  parish  of  St.  Mary^ 
Islington  /  and  also  of  a  considerable  leasehold  estate  in 
the  parishes  of  Se.  James  and  St.  John^   Clerkenwellf  in 
the  county  of  Middlesex ;  and  he  was  also,  at  the  re- 
spective times  aforesaid,  seised  of  certain  copyhold  mes- 
suages and  hereditaments  situate  at  Edgeware,  in  the 
coQOty  of  Middlesex ;  but  he  was  not  seised  of  or  en- 
titled to  any  other  freehold  messuoges,  lands,  tenements, 
or  hereditaments,  either  in  the  parish  of  St.  Mary^  Isling" 
ton,  or  elsewhere. 

The  said  Samuel  PuUin  the  elder,  being  so  seised  and 
possessed  as  aforesaid,  duly  made  and  published  his  last 
will  and  testament  in  writing,  bearing  date  the  12th  day 
o{  November  1814,  which  was  duly  executed  and  attested 
in  the  manner  required  by  law  for  devising  freehold 
estates ;  and  thereby,  after  giving  a  few  small  pecuniar]r 
legacies,  and  among  others,  to  Benjamin  Pearsall  and 
William  Andrews  the  sum  of  105/.  each,  the  said  testator 
devised  as  follows :  **  And  whereas  I  am  seised  in  fee 
simple  or  otherwise  entitled  unto  the  inheritance  of  and 
in  divers  freehold  messuages,  lands,  tenements,  and  here- 
ditaments, situate  within  the  parish  of  St.  Mary^  Isling- 
Um,  in  the  county  of  Middlesex  aforesaid ;  and  am  also 
seised  to  me  and  my  heirs,  according  to  the  custom  of 
the  manor  of  the  prebendary  of  Islingtoiiy  otherwise  Is" 
kdoHj   in  the  county  of  Middlesex^  of  certain  copyhold 
or  castomary  lands  and  hereditaments,  within  and  held, 
of  the  said  manor  (which  copyhold  or  customary  lands 
and  hereditaments  I  have  duly  surrendered  or  intend  to. 
Borrender  to  the  use  of  this  my  last  will) ;  and  all  wliich 
freehold  and  copyhold  messuagesy  lands^    and   keredita* 
menis^  are,  subject  to  a  mortgage  thereof^  made  by  me  to. 

Vol.  hi.  E  Samuel 
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Samuel  Bhades,  of  Idington,  aforesaid,  Esq.  for  securing 
to  him  the  retransfer  of  the  sum  of  10,1251.  6s,  6d.  Sptr 
cetU.  C(»]solidated  bank  annuities,  lent  me  by  him;  and 
also  for  securing  to  him  the  payment,  until  such  re- 
transfer,  of  such  sum  or  sums  of  money  as  he  woold 
have  been  entitled  to  receive  for  dividends  on  the  said 
stock,  if  the  same  had  remmned  standing  in  his  own 
name ;  now  I  do  hereby  give  and  devise  alt  and  every 
m^  said  freehold  and  cty)yhold  or  customary  messuage*, 
lands,  and  hereditaments,  with  their  appurteoances,  unto 
the  said  Benjamin  PearsaU  and  William  Andreses,  and 
their  beirs,  to  the  use  of  them  and  their  h^rs,  never- 
theless, upon  the  trusts,  for  the  intents  and  purposes, 
and  with,  under,  and  subject  to  the  powers  and  pro- 
visoes hereinafter  declared  and  c<H)tained  of  and  Con- 
cerning the  same." 

The  testator  then  proceeded  by  his  wilt  to  declare  the 
trusts  of  the  said  devise,  which  were  for  the  benefit  of 
his  natural  son,  Samuel  PuUIn  the  younger,  and  of  Mar^ 
"PuUin,  then  and  now  the  wife  of  Samuel  Pullia  the 
younger,  and  of  any  future  wife  of  Samuel  PuOin  Uia 
younger,  and  of  the  child  or  children,  grandchild  «r 
grandchildren,  or  other  issue  of  Samuel  Pidlin  the 
younger,  in  the  manner  therein  mentioned,  with  benefit 
of  survivorship  among  the  children  of  Samuel  PuSin  the 
younger;  and  in  default  of  issue  of  SamUel  Puliin  the 
younger,  for  the  benefit  of  the  nppointees  of  Samuel 
Pti/^m  the  younger ;  and  in  default  of  such  appointment 
for  the  benefit  of  the  right  heirs  of  the  testator,  with 
usual  powers  to  the  trustees,  to  ajiply  the  rents  and 
profits  of  the  said  estates  tor  the  maintenance  of  any 
child  or  children  of  Samtiel  Ptdtin  the  younger,  during 
their  respective  minorities;  and  the  testator  thereby  also 
gave  a  power  to  Samuel  PtdUn  the  younger  during  his  ' 
life,  and  after  his  decease  to  tiie  trustees,  to  grant  such 
building  and  other  leases  u  therein  menUon^d ;  the  wil) 


I.N      Hit.     »7.A..=.      - 


mtained  the  u^jiI  :* — »--  i^r.  -:.•    r. 
id  for  inderaniiv  :-:  iir  r-Lirs:    =li 
ving  to  bis  servir.:  3-1-  •.  J_.jn?:-s   . 
inuity  of  20/..  :•*'  -*=  :.-:  ^-'^  .:   '^^    ."-..i—" 
^ffiV,  proceed ec  i?  r-'-i.'Vi     •-:-:.-_   i^ 
le,    and   remainii:    .-   n;   :-=iu  ^    -~ 
asehold    estates,    •:-':•:■:*':?    .::..    "  _-rH: 
f  every  nature  Lii  » .:-    ^  i.:  l.-:     =-=: 
enances,  an^:  £.".  r;    :.t.-.:-  'j^r-^  -r--. 
dso  ail  mv  c>^=-  :-:-i^- -  -:  :  >:" :  '-i.    ■- 
soerer  and  V'':.tzi:y'z'^'-  I  .  --    .--.r.    - 
jnro  niv  sjLid  s^:.  v.u.    .---     .    ..    ^.-. 
jid  adminiatra:::?  ir...  l:  .......  --   ^.  .    . 

0  the  resptrciiTc  i, :.:.-:  l.:.:   ^-.i..  -     :..»■ 
or  his  and  ihel:  -.:».■.;  .t  lx.  v...:  ..i.-ii^ 
3oint  him  soie  e::-.-:::  .-!.«:.•-„. 

The  testator  e.-i--    i  '^^^  zj.r-    r    . . 
vithout  ha%ln^  i.:*=:t;-  .c  :i- .-^ri  ..    r.. 
the  trus'tees,  D-r  .r,.\  ?  z'.L   ^;:    r_  , 
and  likewise  hla  >::.  v:  •».*.    .^...    .;.:..  .• 

The  quesuon  2or  "J:-:  .c  .-.Ji  '.»  ■^i  ei- 
ther the  freehold  l^i-is  i.iii  it^rv- -  ..^^--^-^ 
mentioned  as  coaii:r.lL^  ;vt:LTT--jLi  irrr-  ^- 
which  were  not  coii.prl«:i  ^  :i*s  si..r:^2 
BhodeSj  passed  by  u**:  d-^.s5  :^  icR: 
William  Andrews  and  LJiLr  Hii-*  y 
passed  by  the  residuar/  itv*jft  am  ^^.^^^ 
jRwHrn  the  younger,  hU  L*i.>  isac-ij:. 
and  assigns. 


r       •-*" 


JfVWfc'  Serjt.     Under  iL.- : 
passed    to  Pearsall  and  Jic-.'s:   ;^ 
tbeni  all  the  ireebold  and  wrian 
redtal  to  the  devi^  hficttcr}^ 
the  circumstance  ofv^  " 
was  charged  is  > 
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of  limitation ;  and  where  a  thing  has  been  sufficientlj 
ascertained,  the  addition  of  some  inaccurate  -particulars 
will  not  vitiate  the  devise,  Itx)e  d.  CotioUy  v.  Vernon*  (a) 
This  description,  too,  is  not  in  the  substantive  part  of 
the  devise,  but  in  the  introductory  recital,  where  he 
states  himself  as  being  seised  of  divers  freehold  mes- 
suages, whereas  he  had  but  one  freehold  under  mort^ 
gage.     There  is   nothing  from   which  any  conflicting 
intention  can  be  collected  but  the  residuary  clause;  but 
there  is  personal  property  to  which  that  applies ;  and 
.the  insertion  of  the  word  freehold  in  that  clause  is  only 
.one. of  those. sweeping  expressions,  which  being  fre- 
•quently  inserted  in  wills  without  any  specific  object,  was 
.holden  in  Marshal  v.  Hopkins  {b)  (where  there  was  no 
-personalty  to  which  the  residuary  bequest  could  apply) 
to  have  no  effect  after  a  clear  devise  of  the  realty.     It 
may  be  also  inferred  from  the  devisor's  charging  the  an- 
,nuity  on  the  personalty,  that  he  meant  the  whole  of  the 
realty  to  pass  under  the  first  devise. 

Bdsanquet  Serjt.,  contra^  relied  on  the  minute  accuracy 
with  which  the  mortgage  was  described,  as  indicating 
clearly  the  devisor's  intention  to  pass  no  more  than  that 
which  he  had  specified  as  charged  with  such  mortgage;  and 
under  those  circumstances  no  stress  could  be  laid  on  the 
word  all  in  the  commencement  of  the  devise :  Gaseoigne 
V.  Barker  (c)j  Wilson  v.  Mount  (d)  He  also  referred  to> 
and  distinguished  in  this  respect.  Banks  v.  Iknshaw  {e\ 
there  being  in  that  case  no  doubt  about  the  intention. 

Best  C.  J.  We  entertain  no  doubt  on  this  case.  In 
the  construction  of  wills  like  the  present,  little  assistance 
can.be  obtained  from  decisions  on  other  wills,  except  in 

(a)  s  ISastf  79.  (4)  3  Fej.  19, 


(f)   ^jfti.S. 


w  .     4 


oertam 
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certain  principles  that  have  occasionally  been  laid  down ; 
•od  the  grdund  on  which  we  decide  that  the  twenty-one 
acres  in  question  passed  under  the  residuary  clause  is, 
diat  looking  at  the  whole  of  the  will  we  find  they  can-^ 
not  pass  under  any  other.  I  agree  with  Lord  Ellen" 
boroi^h  in  Roe  v.  Vernon^  that  where  the  previous  de- 
nse is  clear,  the  property  ascertained  by  it  will  piiss, 
though  there  be  a  subsequent  misdescription ;  but  here 
the  deraor  has  confined  the  extent  of  the  Islington  pfo- 
perty  be  proposed  to  pass  to  that  which  was  under 
mortgage  to  Rhodes^  the  particulars  of  which  mortgage 
lie  lias  most  minutely  specified.  As  to  his  charging  the 
uinuity  on  his  personal  property,  the  object  of  that 
might  be  to  facilitate  the  sale  of  the  real  property,  pur- 
iQBnt  to  the  trusts  of  the  will,  in  case  an  occasion  for 
sdliog  it  should  subsequently  arise. 
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The  following  certificate  was  ailerwards  sent 
We  have  heard  this  case  argued  by  counsel,  and 
having  considered  the  sanfie,  are  of  opinion  that  the  said'^ 
freehold  lands  and  hereditaments  in  the  case  mentioned, 
as  containing  twenty-one  acres  or  thereabouts,  which 
which  were  not  comprised  in  the  saiid  mortgage  to  the 
nid  Samuel  Rhodes,  did  not  pass  by  the  said  devise  to 
the  said  Benjamin  Pearsall  and  William  Andrews,  and 
their  heirs ;  but  that  the  same  passed  by  the  said  resi- 
duary devise  and  bequest  to  the  said  Samuel  PuUin 
the  younger,  his  heirs,  executors,  administrators,  and 

assigns* 

W.  D.  Best, 
J.  A.  Park, 

J.    BuRROUGHi 

S.  Gaselee* 


E  S 
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Maj  ;•  Coffee  v.  Brian. 

i/o  r.,and  A  n^HOMAS  C(ffee  the  PlaintiflF,  John  Coffee^  and  Brian 
^**^  •'°^  r  the  Defendant,  were  jointly  concerned  in  the  Irish 

the  tale  df  butter  trade  \  John  Coffee  consigned  the  butters  to  Brian 
butters.  J.  jjj  Xx)ndon^  who  sold  them,  and  Thomas  Coffee  accepted 
them  to  B.       b^Js  drawn  by  John  to  the  amount  of  the  butters  sent. 

who  sold  them  The  profits  of  the  various  transactions  were  divided  be- 
on  the  joint  ^^  ^^^         jgg^ 
tccount.  ^      ^ 

7.ybdng  Brian  having  received  the  proceeds  from  a  certain 

requested  to      quantity  of  this  butter,  Thomas  expressed  uneasiness  at 

accept  bdls  for  **  /  .  '  ^ 

the  firm,  re-     accepting  bills  m  his  own  name  without  some  security 

fused  to  do  so  for  the  risk  he  incurred ;  when  Brian  engaged  to  pro- 
^*  ^h!  *^(^  vi^®  ^^^  ^^  bills  at  maturity,  out  of  the  proceeds  already 
B.  engaged,  if  received. 

r.  paid  the  ^  2%(wffl:s  Og^^  having  been  obliged  to  pay  the  bills, 
him  out  of  the  now  sued  the  Defendant  for  the  amount  in  an  action  on 
proceeds  re-  the  bills,  and  for  money  had  and  received,  and  in  his 
^J^^  "'*  declaration  alleged  the  bills  to  be  drawn  on  account  of 
iold.  the  Defendant  and  John  Cqffee. 

^*  *J^"g  At  the  trial  before  Best  C.  J.  it  turned  out  that  the 
paid  the  bills  i  bills  were  drawn  on  the  account  of  the  Defendant,  John 
Held,  that  he  Coffee^  and  the  Plaintiff,  and  it  was  objected  tliat  this  was 
fo?money  had  *  ^^^  variance ;  but  Best  C.  J.  thought,  that,  under 
and  received  the  circumstances,  the  Plaintiff  might  recover  on  the . 
to  his  use*        count  for  money  had  and  received. 

A  verdict  having  accordingly  been  found  for  him, 

Pell  Serjt.  obtained  a  rule  nisi  to  set  it  aside,  and 
enter  a  nonsuit  instead. 

Vaiighan 
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Vai^han  Serjt,  who  shewed  cause,  relied  on  the  count        1825. 
for  monejr  had  and  received ;   the  bill  transaction  being 
a  business  separate  from  the  partnership,  and  the  money 
which  the  Plaintiff  sought  to  recover  having  been  put 
by  and  expressly  appropriated  to  his  use. 

Pdl  relied  on  the  variance;  and  as  to  the  count  for 
money  had  and  received,  insisted,  that  the  whole  trans* 
actioQ  waa  one  partnership  concern,  and  that,  therefore, 
an  action  did  not  lie  by  one  of  the  partners  against  his 
felbnr,  no  balance  having  been  struck,  nor  any  agree- 
JDcnt  entered  into  to  pay  separately. 

Best  C.  J.  I  abstain  from  giving  any  opinion  on  the 
qaestion  of  the  variance,  because  it  is  clear  that  this 
action  may  be  maintained  on  the  count  for  money  had 
and  received.  It  has  been  objected  that  this  is  a  part- 
nership transaction,  and  no  doubt  the  money  came  to 
the  Defendant  as  the  money  of  all  three  of  the  partners; 
bat  that  has  happened  which  divests  them  of  the  joint 
property  in  it,  and  vests  it  in  the  Plaintiff.  The  De- 
fendant says,  I  have  money  in  my  hands,  the  produce 
of  these  butters,  and  if  you  will  accept  certain  bills,  I 
will  hold  the  money  on  your  account,  in  case  of  your 
being  called  on  to  pay  the  bills.  When  the  bills  were 
paid,  therefore,  the  money  in  the  Defendant's  hands  be- 
came separated  from  the  partnership  account;  and  where 
a  contract  is  executed,  as  by  the  payment  of  these  bills, 
a  party  may  recover  on  the  common  counts,  though  it 
is  necessary  to  resort  to  a  special  count  where  the  con- 
trac^t  is  executory. 

Park  J.  It  is  not  necessary  to  discuss  the  question 
of  variance,  for  this  action  maybe  sustained  on  the 
count  for  money  had  and  received.     According  to  the 

E  4  case 


36 


CASES  IN  EASTER  TERM 


1825. 


case  of  Foster  v.  AUanson  (a)  a  partner  may  sue  for  a 
balance  due  to  him  upon  an  account  closed,  and  an 
agreement  to  pay  the  amount ;  and  this  is  a  case  of  the 
same  description.  The  butters  were  consigned  on  the 
account  of  three,  but  it  was  necessary  that  one  of  them 
should  accept  bills,  and  Thomas  Coffee  refused  to  do  this 
without  some  kind  of  security ;  upon  which  the  Defend- 
ant agrees  to  appropriate  for  that  purpose  money  already 
in  his  hands. 


BuRRouGH  J.  {b)  That  is  the  true  construction  of  what 
has  passed  between  these  parties ;  but  I  think  the  Plain- 
tiff could  not  have  recovered  on  the  special  counts. 

Rule  discharged. 

(Jb)  Gajelee  J.  was  absent  at  chambers. 


Maj  7. 


Baker  v.  Garratt  and  Venables. 


In  an  action 
against  the 
sheriflr  for 
taking  insuf- 
ficient sureties 
in  replevin, 
the  assignee 


r^ASE  against  the  sheriff  for  taking  uisufficient  sure- 
ties in  replevin. 
The  declaration  stated,  that  the  Plaintiff,  as  bailiff  to 
one  Jo/in  Blackeij  and  by  his  command,  in  August  1822, 
distrained  the  goods  of  one  Heniy  Bowman^  in  his  house 

of  the  replevin  ;„  cierkenwcU,  for  25/.  175.  ^d.  rent  due  from  one  EUca- 

bond  cannot 

recover  as         ^^^  ^^-  ^idl^^i  in  respect  .of  the  premises,  by  virtue  of 

special  da-        a  demise  of  them  to  him  from  Blacket ;  that  the  De- 
Se^^nalty^of   ^^"^^"^'5,  as  sheriff  of  Middlesex^  upon  the  complaint  of 

the  replevin 

bond)  the  expences  of  a  fruitless  action  against  the  pledges,  unless  he  gives  the 

sheriff  notice  of  his  btention  to  sue  them. 

Bowman^ 


Bakkr 


IN  THE  Sixth  Year  of  GEO.  IV.  57 

Bonmanj    caused  the  same  goods  to  be  replevied  and        1825. 
delivered  to  Bowman  ;  that  Bowman  at  the  next  coun^ 
court  appeared  and  levied  bis  plaint  against  the  Plaintiff 
for  taking  his  goods,  and  then  and  there  found  pledges,     Oarratt* 
as  well  for  prosecuting  his  plaint  as  for  returning  the 
goods,  if  return  should  be  adjudged,   to  wit,  one  Josiah 
Harding  and  one  William  Adams  ;  that  the  plaint  was 
afterwards,  at  the  instance  of  the  Plaintiff,  removed  by 
re.  fa*  lo.  into  the  Kin^s  Benchj  where  Bowman  was 
nonsuited,  and  a  return  of  the  goods  was  awarded  to 
Plaindff.     That  although  it  was  the  du^  of  the  Defend- 
ants before  making  delivery  of  the  distress  to  Bowman^  in 
pursuance  of  the  statute  in  such  case  made  and  provided, 
to  take  from  Bowman^  and  two  responsible  persons,  as 
soredes,  a  bond  in  double  the  value  of  the  goods  di3- 
trained,  conditioned  for  prosecuting  the  suit  of  replevin 
with  effect,  and  for  returning  them,  if  return  should  be 
adjudged ;  nevertheless,  the  Defendants  intending  to  in- 
jure the  said  John  Blacket^  and  to  deprive  him  of  the 
benefit  of  his  distress,  did  not,  before  making  deliverance 
of  the  goods,  take  a  bond  from  Bowman,  and  two  re- 
sponsible persons,  conditioned  as  aforesaid,  but  took  in 
the  name  of  the  Defendants,  as  such  sheriff  as  aforesaid, 
a  bond,  conditioned  as  aforesaid,  from  Bowman,  Hard*  » 
ingj   and  Adams,    when  Harding  and  Adams,   at  that 
time,  and  ever  since,  were,  and  are  wholly  insufficient 
fo^^hat  purpose,  and  the  goods  were  never  returned  to 
the  Plaintiff,  or  Blacket,  nor  the  arrears  of  rent  paid, 
nor  the  judgment  in  replevin  in  any  way  satisfied.     By 
means  of  which  premises  the  Plaintiff  was  deprived  of 
the  goods,  and  of  the  benefit  of  the  distress,  and  of  the 
means  of  satisfying  the  arrears  of  rent  and  the  costs  and 
charges  by  him  expended  about  his  suit  in  that  behalf, 
and  about  endeavouring  to  obtain  a  return  of  the  goods ; 
and  was  also  obliged  to  lay  out  a  large  sum,  to  wit^ 
200/.,  in  endeavouring  to  compel  Harding  and  Adams 

to 
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18i^^'      tb  pay  bim  the  ^alue  of  the  goods  distraiaecL    Ples^. 
general  issue. 

At  the  trial  before  Best  C.  J.,  London  sittings  afta: 
Hilary  term  last,  it  appeared,  that  Bowman  having  become 
bankrupt,  the  Plaintiff  took  an  assignment  of  the  reple* 
vin  bond,  upon  'which  he  issued  a  writ  against  Batmnan 
and  the  two  sureties ;  but  being  unable  to  serve  Bow^ 
man  or  Harding^  was  compelled  to  proceed  against  Adamfi 
alone,  against  whom  he  obtained  judgment,  for  damages 
and  costs,  80/.  9s.  7^.,  and  issued  SLji.Ja*f  to  which 
there  was  a  return  of  nulla  bona.  He  afterwards  ob- 
tained a  judgment  against  Har dingy  for  damages  and 
costs,  S2L  5s.  Id.y  and  issued  thereon  a  writ  oiJi.fa.y  to 
which  there  was  also  a  return  of  nulla  bona. 

It  speared,  also,  that  both  Harding  and  AdamSf 
who  were  clearly  insufficient,  had  in  1820  been  dis- 
charged under  the  insolvent  debtor's  act,  paying  litde  or 
nothing  to  their  creditors ;  that  process  had  repeatedly 
issued  against  them,  and  that  the  sheriff's  officer  had 
given  Adamsy  who  had  a  previous  acquaintance  with 
Bowmartf  a  guinea  to  become  one  of  the  sureties  in  the ' 
bond. 

However,  under  the  authority  of  the  case  of  Evans  v. 
«  Brander  (a),  and  the  direction  of  the  Chief  Justice,  a 
verdict  was  taken  for  only  52/.  the  amount  of  the  penalty 
in  the  bond  executed  by  the  sureties,  with  leave  for  the 
Plaintiff,  to  move  to  increase  the  damages  to  the  amount 
of  the  loss  he  had  incurred  in  suing  the  sureties  to  no 
purpose. 

Wilde  Serjt.  having  accordingly  obtained  a  rule  nisi  to 
that  effect, 

Vaughan  Seijt,  who  shewed  cause,  relied  on  Evans 
V.  Brander y  and  the  11  Geo.  2.  c.  19.,  which  limits  the 

{a)  %H.BLs 47* 

responsi- 


2i#  TUB  Sixth  Ybar  of  GEO.  IV.  aa 

ttsponmbilitj  of  the  sureties  to  double  the  value  of  the       1825* 
Ifoods  Strained)  and  contended  that  the  PlaintUF  could 
not  be  plaeed  in  a  better  situatioa  than  if  he  had  ob« 
tained  sufficient  pledges,  who  could  halve  been  called  (Hi 
to  pay  DO  more  than  the  amount  of  the  bond. 

WSde^  in  suf^rt  of  his  rule,  admitted  the  principle 
fattd  down  in  Evans  v.  Brander^  that  the  Plaintiff  was 
colitled  to  no  more  in  this  action  than  he  could  have 
obtained  against  good  sureties ;  but  he  contended  that 
if  the  sureties  had  been  good,  the  Plaintiff  would  have 
recovered  from  them  the  costs  of  hb  action  against 
them,  which  he  was,  therefore,  equally  entitled  to  claim 
against  the  sheriff,  if  the  sureties  were  insufficient  to 
pay  either  debt  or  costs.  He  observed  that  Eoaiis  v« 
Brander,  which  confirmed  the  case  of  Yea  v.  Letk^ 
bridge  {a%  was  decided  upon  a  compromise,  and  without 
argument,  while  Concannon  v.  Lethbridge  {b\  which  over* 
ruled  Yea  v.  Leihbridgey  was  decided  on  solemn  argu«* 
m^it. 

The  Court  here  intimated  that  the  sheriff  ought  to 
have  received  notice  of  the  actions  against  the  sureties. 

To  which  it  was  answered,  that  the  demanding  an 
assignment  of  the  replevin  bond  was  an  express  notice 
that  the  assigpee  proposed  to  put  it  in  suit,  and  the  she* 
riff  eoukl  not  say  that  costs  had  been  wantonly  in- 
curred by  the  assignee  in  suing  sureties  whom  he  knew 
to  be  insufficient,  since  the  sheriff,  by  resisting  this  action 
and  going  down  to  trial,  undeitook  to  shew  that  they 
were  sufficient. 

Best  C.  J.  The  case  of  Evans  v.  Brander^  which  has 
confirmed  that  of  Yea  v.  Ijethbridge,  has  decided,  as  a 
general  prindple,  that  in  an  action  against  the  sheriff  for 

taking 


V. 


60  CASES  IN  EASTER  TERM 

taking  insufficient  sureties,  no  more  can  be, recovered 
against  him  than  the  party  could  have  recovered  against 
sufficient  sureties.  We  think  the  case  of  Evans  v. 
GabrAtt.  Brander  rightly  decided ;  but  the  question  in  that  case 
arose  on  the  subject  of  costs  in  the  replevin,  whereas  in 
the  present  it  arises  on  the  subject  of  expences,  which 
have  been  incurred  in  suing  the  insufficient  sureties. 
Cases  may  occur  in  which  the  party  injured  may  be 
entitled  to  recover  such  costs,  but  he  is  not  entitled  here, 
because  he  has  given  no  notice  to  the  sheriff  that  he  in- 
tended to  sue  the  pledges.  Had  the  sheriff  received  such 
notice,  he  might  have  prevented  the  expence  of  the  action, 
by  paying  all  he  was  liable  to  pay  under  the  sureties'  bond« 
It  has  been  said,  that  the  assignment  of  the  bond  can* 
not  but  operate  as  such  a  notice ;  but  this  is  not  so,  be- 
cause the  sureties  might  be  solvent  at  the  time  of  their 
executing  the  bond,  and  of  the  assignment,  and  might 
become  insolvent  before  the  assignee  commenced  his 
suit.  In  point  of  justice,  the  sheriff  has  a  right  to  be 
furnished  with  an  opportunity  of  preventing  all  the  ex- 
pence  with  which  it  is  now  sought  to  charge  him.  If  a 
man  becomes  surety  for  a  debtor,  the  creditor,  in  case 
the  debtor  fails,  may  recover  the  debt  against  the  surety, 
but  not  the  costs  of  a  fruitless  suit  against  the  debtor, 
unless  he  gave  notice  of  his  intention  to  sue.  The  she- 
riff stands  in  the  same  situation,  and  has  equally  a  right 
to  notice :  if  there  is  any  distinction,  it  is  that  the  sheriff 
being  a  public  officer,  and  often  placed  in  situations  of 
great  difficulty,  is  entitled  to  more  protection  than  an  or- 
dinary individual.  He  has  received  no  notice  in  this 
case,  and,  therefore,  the  Plaintiff's  rule  must  be  dis- 
charged* 

Park  J.  The  decision  in  Ebans  v.  Brander  is  un- 
doubtedly correct ;  but  this  case  is  distinguished,  as  the 
expences  sought  to  be  recovered  are  not  the  expences 

of 
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sureties.     This  is  a  serious  question  for  the  sheriff,  and  ^      -   ^ 
he  is,  at  all  events,   entitled  to  notice  of  the  action  ^. 

against  the  sureties,  to  enable  him  to  pay  the  amount  of  Gabeatt« 
the  bond,  if  he  thinks  fit  to  do  so. 

BuRROUGH  J.  The  sheriff  ought  to  have  had  notice 
of  the  actions  against  the  sureties,  and  the  declaration 
against  him  ought  to  have  averred  it.  He  might  per- 
hi^  have  come  in,  and  defended  in  the  name  of  the 
sureties,  or  have  paid  the  amount  of  the  bond,  but«s 
lie  has  had  no  such  opportunity,  this  rule  must  be  dis- 
charged. 

Gaselee  J.  The  want  of  notice  prevents  us  from 
Boaking  this  rule  absolute.  If  the  Plaintiff  proceeds 
against  the  sureties  without  enquiry  as  to  their  ability  to 
pay  costs,  and  without  notice  to  the  sheriff,  he  must  pro- 
ceed at  his  own  peril.  Besides,  it  is  not  alleged  in  this 
declaration,  that  the  sheriff  took  the  sureties  knowing 
them  to  be  insufficient* 

Rule  dischargedf 


i  » 


Elliott  v,  Hardt;  ji%ix, 

n^HIS  was  an  action  of  replevin  for  taking  two  cows  In  replevin, 

in  a  certain  common  called  Alnxvick  Moor  otherwise  ^^^Y^  ^"^  . 

nude  in  re* 

Aydon  Forest.  ,pect  of  a  r^hi 

of  common 

claimed  by  the  corporation  of  ^Inwici  under  a  grant  finom  the  Dg  Fuch 

The  Plaintiff  pleaded  that  the  corporation  had  been  accustomed  to  appoint  « 

reasonable  number  of  herds  for^  among  other  tinngs^  superintending  the  common 

and  beasts  on  1X9  and  also  to  appoint,  for  the  pains  of  each  herd,  a  reajonabk  aod 

proper  number  of  stints  of  each  such  herd,  to  be  depaitured  upoi\  the  common  \ 

Held,  sufficient  after  verdict 

The 
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£lliott 


•  0 

The  taldbg  was  justified  by  Hardy^  under  the  follow- 
ing avowry  (among  many  others  to  the  same  efiect:) 
**  Because  the  town  or  borongfa  of  Alnwick^  in  the  county 
of  Northumberland,  is  and  from  time  whereof  the  me- 
mory of  man  is  not  to  the  contrary,  hath  been.an  antieat 
town  or  borough,  in  which  there  is,  and  for  all  the  time 
aforesaid,  whereof  the  memory  of  man  is  not  to  the 
eontrairy,  hath  been  a  body  politic  and  corporate, 
known  by  divers  names  of  incorporation,  and  amongst 
others,  by  the  name  c^  the  burgesses  of  Alnwick  /  and 

.  the  said  town  or  borough  is,  and  from  the  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  hath  been 
situated  within  a  certain  manor  or  barony  called  the  manor 
or  barony  o(  Alnwick  ;  and  the  said  place  in  which,  &c^  is^ 

I  and  at  the  said  time  when,  &c«  was,  and  from  time  where- 
of the  memory  of  man  is  not  to  the  contrary,  hath  been 
a  large  tract  of  land,  common,  or  waste  ground,  and  the 
aame  lies  withih«  and  firom  dine  whereof  the  memory  of 
man  is  not  to  the  contrary,  hath  been,  and  is  piarcel  of 
the  said  manor  or  barony,  and  William  de  Vesd  being 
lord  of  the  said  manor  or  barony,  and  being  seised  of 
the  said  place  in  which,  &c.,  in  his  demesne,  as  of  fee^ 
long  before  the  time  when,  &c.,  to  wit,  in  the  reign  of 
Hen.  2.,  gave  and  granted,  in  and  by  his  certain  instru- 
ment in  writing  (the  date  whereof  is  unknown  to  the  said 
Defendant),  to  the  burgesses  of  the  said  town  or  barony 
of  Alnwick,  coi^mon  of  pasture  in  the  said  place,  in 
which,  &c. ;  and  by  subsequent  grants  of  certain  suc- 
ceeding lords  of  the  said  manor  or  barony,  the  said  grant 
of  the  said  William  de  Vesci  was  confirmed  by  them  to 
the  said  burgesses  for  ever ;  to  wit,  by  a  certain  grant  in 
writing,  made  long  before  the  said  time,  when,  &c,  (the 
date  whereof  is  unknown  to  the  said  Defendant,)  of 
William  de  Fesci,  son  and  heir  of  Lord  Eustace  de  Vesd, 
and  grandson  of  the  first^named  William  de  Fesci  ;  and 

'  by  a  certain  otfier  grant,  in  writings  of  William  de  Vesci, 
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brother 
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hroflid*  aad  heir  of  J(An  de  Fescif  and  son  of  the  last       1^25. 
oamed  William  de  Vesci,  bearing  date  long  before  the 
said  time,  when,  &c.,  to  wit,  on  the  Sunday  after  the 
feast  ot  Si.  Michad^  in  the  year  of  our  Lord  1290 :  and 
the  said  body  corporate,  ever  since  the  maidng  of  the 
said  firstrmentioned  grant,  and  at  and  long  before  the 
said  tim^  whsa,  &c.,  have  had,  and  hare  used  and 
beeD  accustomed  to  have,  and  of  right  ought  to  have 
had,  and  still  of  right  ought  to  have,  by  virtue  of  such 
gnnts  for  each  of  the  several  burgesses  of  the  said  town 
or  borough  oiAlnwick^  Inhabiting  therein,  common  of  pas* 
tore  in  and  upon  the  said  place  in  which,  &c.     And  the 
said  Defendant  in  &ct  saith  that  long  before  the  time 
when,  &c«,  to  wit,  on  the  24th  day  of  Aprily  in  the  year 
of  our  Lord  1823,  &c.,  he  became  and  continually  from 
thence^  and  until,  and  at,  and  after  the  said  time  when,  &c., 
mtiSf  and  hath  been,  and  still  is  one  of  the  burgesses  .<^ 
the  said  town  or  boroi^  of  Alnwick^  and  at  the  said  time 
wb^if  &a,  inhabited,  and  still  doth  inhabit  therein,  and 
^as  at  and  during  all  the  time  aforesaid,  and  still  is,  enti- 
ded  to  common  of  pasture,  as  aforesaid,  in  the  said  place 
in  which,  &c. :  and  because  the  said  two  cows,  in  the  said 
declaration  mentioned,  were  at  the  time  when,  &c.,  de- 
pasturing and  destroying  the  grass  then  there  growing 
and  being,  and  doing  damage  to  the  said  Defendant,  so 
that  he  the  said  Defendant  could  not  have  and  enjoy  the 
aforesaid   common  of  pasture  there  in  so  large  and  . 
ample  a  manner  as  he  tlien  and  there  ought  to  have  had 
and  enjoyed  the  same,  he  well  avows  the  taking  of  the 
said  two  cows  in  the  said  place,  in  which,  &c.,  add 
justly,  &C.,  as  and  for  a  distress  for  the  said  damage,  so 
by  them  there  done  and  doing,  as  aforesaid;  and  this 
he  the  said  Defendant  is  ready  to  verify ;  wherefore  he 
pfays  judgment,  and  a  return  of  the  said  cattle,  together 
ii'ith  his  damages,  &c,,  according  to  the  form  of  the 

statute 
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statute  in  such  case  made  and  provided  to  be  adjudged 
to*  him,**  &c. 

To  this  avowry  the  Plaintiff  pleaded,  among  other 
pleas,  the  following :  That  from  time  whereof  the  me- 
mory of  man  is  not  to  the  contrary,  hitherto,  the  swl 
body  politic  and  corporate,  in  the  said  avowry  mentioned^ 
hath  consisted  oi^  amongst  other  persons,  divers,  to 
wit,  four  chamberlains,  and  twenty-four  oommon  coun- 
cilmen,  being  burgesses  of  the  said  town  or  borough,  in 
the  said  avowry  mentioned ;  and  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  hitherto,  such 
common  councilmen,  and  chamberlains,  or  the  greatelr 
part  of  them,  being  in  common  council  assembled,  have 
appointed,  and  have  been  used  and  accustomed  to  ap^ 
point,  and  of  right  ought  to  have  appointed,  and  still  of 
right  ought  to  appoint,  a  reasonable  and  proper  number 
of  herds,  for  {amongst  other  things)  the  herding,  tend- 
ing,  and  taking  care  of  the  cattle  put  upon  the  said  place 
in  which,  &c.,  under,  and  by  virtue,  and  in  the  exercise 
of  such  right  of  common,  as  in  the  said  avowry  is  men- 
tioned t  and  also  for  and  during  all  that  time  have  ap- 
pointed, and  of  right  ought  to  have  appointed,  and  still 
of  right  ought  to  appoint,  for  the  pains  and  trouble  of 
each  such  herd,  a  reasonable  and  proper  number  -of 
stints,  of  each  of  such  herds,  as  last  aforesaid,  to  be  de- 
pastured in  and  upon  the  said  place  in  which,  &c ;  and 
that  for  and  during  all  the  time  aforesaid,  the  said  last- 
mentioned  body  politic  and  corporate  hath  had  and 
used,  and  been  accustomed  to  have  and  use,  and  of 
right  ought  to  have  had  and  used,  and  still  of  right 
ought  to  have  and  use,  for  each  of  such  herds  as  last 
aforesaid,  common  of  pasture  in  and  upon  the  said 
place  in  which,  &c.,  for  such  and  so  many  stints  as  were 
so  appointed  as  aforesaid,  of  each  of  such  herds  as  last 
aforesaid.  Upon  which  plea  a  verdict  was  found  for  the 
Plaintiff. 

The 
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The  sufficiency  of  this  plea  w^is  argued  twice,  (once 
in  Hilary^  and  after  an  alteration  in  the  entry  of  the 
Terdicts,  again,  in  the  present  term,)  upon  a  rule  ntsi, 
which  was  obtained  on  the  part  of  the  avowants  to  enter 
ap  judgment  for  them,  non  obstante  veredicto^  on  the 
ground  that  the  plea  was  not  sufficiently  certain.  Wilde 
and  Tadify  Seijts.  for  the  Plaintiff;  and  Pell  and  Cross 
Seijta.  for  the  Defendant. 


1825. 


Aigument  for  the  plaintiff.  The  objection  which  has 
been  made  to  these  pleas  is,  that  there  is  nothing  in 
tbem  by  which  it  can  be  ascertained  what  is  a  reasonable 
number  of  herds,  and  what  a  reasonable  number  of 
stints;  but  after  verdict  the  objection  comes  too  late, 
supposing^  even,  that  it  was  one  which  might  have  been 
SQOoeasfiilly  urged  on  demurrer.  A  verdict  will  cure 
the  omission  of  the  important  all^ation  of  levancy  and 
condiancy,  Cheadle  v.  Miller  (a),  or  of  a  custom.  Stables 
v«  Mellon  (b) ;  and  it  may  be  presumed  the  jury  have  as- 
certained what  was  a  reasonable  number  of  herds  and 
stints.  In  strict  pleading,  however,  there  is  nothing  un- 
certain in  the  word  ^^  reasonable,''  thus  applied.  In  tlie 
common  count  for  goods  sold,  the  Plaintiff  declares  that 
the  Defiaidant  was  indebted  to  him,  as  much  as  the 
goods  were  reasonably  worth :  when  a  parcener  claims 
ber  share  in  an  estate,  though  it  is  known  what  the 
amount  of  the  share  is,  the  writ  is  de  rationabili  parte  : 
Copyhold  fines  must  be  reasonable;  and  in  Rastal^  539. 
there  is  a  writ  for  reasonable  estovers.  Jn  jibbot  v. 
Jfeekj^  (c),  a  custom  was  pleaded  to  dance  in  a  close 
at  all  times  of  the  year;  and  when  it  was  objected  that 
dus*  was  unreasonable,  as  it  would  admit  of  danc- 
ing when  the  close  was  laid  down  for  hay,  that  plea 
holden  sufficient  afler  verdict     So  in   Fitch  v. 


(a)  I  Lev.  X96. 

Vol.  IIL 


(b)  %  Lru.  246. 

F 


(r)  I  Lev.  176* 
Railing 
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1825.        Rrtvoling{a)   in   a    plea  to   have  games  at  seasonable 
times  of  the  year,  it  was,  after  verdict,  holden  not  neces- 
sary to  have  shewn  what  were  seasonable  times.     In  all 
such  cases,  what  is  reasonable  or  seasonable  is  a  question 
for  the  jury  to  determine.     But  on  the  present  plea,  the 
measure  is  sufficiently  ascertained,  even,  for  demurrer. 
The  measure  for  the  cattle  is  actertained  by  levancy  and 
couchancy ;  the  herd  is  to  have  his  reasonable  reward  for 
attending  the  cattle,  and  that  reward  must  be  according 
Co  the  measure  of  the  cattle.     The  measure  for  the  cor- 
poration  cattle  will  also  be  the  Tneasure  for  the  herd  cat- 
tle.    Then  it  is  not  competent  to  the  avOwants  to  raise 
this  objection,  whoever  else  might  raise  it.     Taking  this 
avowry  and  the  plea  together,  it  appears  that  the  original 
grant  of  common,  was'  to  the  corporation  for  the  benefit 
of  the  burgesses  and  servants  to  be  appointed  by  them ; 
they,   therefore,    cannot  contest  their  servants'   right^ 
which  is,  indeed,  parcel  of  their  own,  parcel  of  the  same 
grant.     This  is  not  a  power  to  the  corporation  to  assign 
over  a  right  of  common,  but  a  grant  to  the  corporatioh 
and  its  servants :  as,  where  a  copyholder  prescribes  for 
common  in  the  manor  of  another;  he  prescribes  in  the 
lord,  and  the  lord  claims  for  himself  and  his  tenants.    Tf 
the  flvowants  say  the  original  grant  was  bad,  they  have 
no  title  to  distrain ;  if  it  was  good,  the  plaintiff's  right  is 
the  same  as  the  avowants. 

Argument  for  the  avowants.  The  pleas  set  out  a 
void  prescription  which  no  verdict  can  cure.  The  quan- 
ti^  of  land  and  cattle  to  be  superintended  being  certain, 
there  is  no  excuse  for  leaving  in  uncertainty  the  number 
of  herds  to  superintend.  Besides,  the  foncdons  of  thfe 
herds^  are  nowhere  ascertained :  superintending  the  land 
and  cattle,  might  have  formed  but  a  small  portion  of 

(a)  z^.B/.  394. 

them, 
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them,  iov  they  are  ^^pointed  to  do  this  <<  among  oikir 
Aif^**  and  what  the  other  things  were,  nowhere  ap- 
pttrs?  they  might  have  been  to  support  the  interiests  of 
theoorporation  at  an  election,  or  any  other  object  equally 
ttoeoiuiected  with  the  land.  Then  it  does  not  appear 
to  have  been  left  to  the  jary  to  find)  nor  have  they  found 
wiiat  was  a  reasonable  number  of  herds  or  stints ;  and 
die  kind  of  bommon  claimed  for  these  herds,  is  of  a  spe-> 
cks  new  to  the  law :  a  right  of  common  in  gross, — for  an 
indefinite  number  of  persons,  —  for  an  indefinite  number 
of  CBtde^— without  any  allegation  whose  cattle  they  are  to 
be^ «—  or  whether  commonable  or  not,  —  or  of  the  times 
of  the  year  at  which  they  are  to  be  turned  on,  —  or  any 
odier  qualification.  According  to  MeUor  v.  Spaieman  (a), 
t  plea  ofeommon  sanstiombre  cannot  be  supported  for  the 
iohabitaiils  of  a  town.  This  is  in  efiect  such  a  plea,  and 
miUji  uncertain,  though  it  does  not  in  terms,  claim  a 
light  to  that  extent. 


1825. 


Eixiorr 
Hardtt.. 


Best  G.  J.  The  principal  objection  which  has  been 
■iged  against  these  pleas,  is,  that  the  right  of  the  herds 
btt  not  been  allied  with  sufficient  certainty.  However, 
it  IB  not  necessary  for  us  to  determine  whether  or  not  this 
right  has  been  alleged  with  sufficient  certainty  to  withstand 
the  scmtiny  of  a  special  demurrer,  because  the  objection 
is  made  after  verdict  But  by  analogy  to  the  instances 
wfaidi  have  been  put  on  the  part  of  the  Plaintiff,  the 
ilkgatioii  appears  to  be  sufficient,  and  it  could  not  easily 
have  been  made  with  greater  certainty ;  because  the  rea- 
sooaUeness  of  the  number  of  herds  must  vary  from  time 
to  dmcy  must  depend  on  the  number  of  cattle  the  com- 
mon can  bear  in  anyone  year,  and  no  greater  certainty  has 
been  reqnirtd  in  the  various  instances  cited.  Thus  in  a 
f^^wi  by  one  of  three  parceners  she  is  not  bound  to  de- 
mand a  third  part,  but  her  reasonable  part  of  the  pro*- 


(a)  I  Sound.  346  e.  per  Kefynge  J. 
F  « 


perty; 
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perty.  If  that  mode  of  pleading  be  sufficient  for  parceners, 
it  ought  surely  to  be  sufficient  for  these  herds*  Again, 
where  a  custom  is  pleaded  to  exist  at  all  seasonable  times 
of  the  year,  a  jury  may  find  what  are  the  seasonable  times. 
iSo  that  it  is  probable  this  objection  would  not  have  been 
sustained  on  demurrer.  Then  comes  thei  question  as  to 
the  vididity  of  the  custom  itself;  and  in  considering  this, 
the  avowry  and  the  plea  have  been  properly  connected 
by  the  counsel  for  the  Plaintiff.  If  the  custom  as  it  ap- 
pears on  the  face  of  both,  is  consistent  with  reason  and 
justice,  and  has  subsisted  time  out  of  mind,  it  cannot 
now  be  impugned.  In  this  avowry  the  corporation  state 
a  grant,  the  existence  of  which  the  Plaintiff  admits  in  his 
plea,  but  he  says,  in  effect^  I  must  add  something  to  that 
statement  When  the  grant  was  first  proposed,  the 
burgesses  of  Alnwick  may  easily  be  imagined  to  have 
said,  such  a  grant  will  be  useless  to  us,  unless  we  have 
herds  to  superintend  our  cattie,  and  as  we  have  no  means 
of  paying  for  their  service,  the  remuneration  must  be,  by 
allowing  them,  under  the  same  grant,  certain  stints,  iV  e^ 
a  right  to  feed  a  certain  number  <^cattie  on  the  same  Iand« 
There  is  nothing  unreasonable  in  such  a  supposition,  or 
such  a  grant ;  and  if  the  grant  were  of  this  nature,  which 
is  now  determined  by  the  verdict  of  the  jury,  it  is  a  grant 
to  the  herds  as  well  as  to  the  burgesses,  and  there  re- 
mains no  foundation  for  the  objection  that  what  the 
Plaintiff  claim,  is  an  assignment  of  a  right  of  common 
existing  in  the  burgesses  only.  It  is  true  that  such  a 
right  cannot  be  assigned,  but  there  is  no  rule  4f  law 
which  prohibits  a  grant  such  as  that  which  js'here 
pleaded. 


Park  J.  •  I  think  this  case  is  concluded  by  the  ver- 
dict, tiiough  I  do  not  think  it  clear  that  the  plea  could 
hiKve  been  sustained  upon  speckd  <lemurrer. 


BURROUOH 
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BuRROUGH  J«  We  may  intend  that  the  grants  to 
these  burgesses  and  their  herds  were  contemporaneous. 
De  Vesci  gives  a  right  of  common  to  the  burgesses  of 
Mamickj  and  at  the  same  time,  he  says,  you  shall  have 
lieids  to  superintend  your  cattle,  and  pay  them  by  a 
fNurticipation  in  the  use  of  the  common.  There  is  nothing 
onreasoDable  or  illegal  in  that ;  and  as  to  the  alleged 
uocertainQr  in  pleading  that  the  burgesses  were  to  ap- 
point a  reasonable  number  of  herds,  it  is  precisely  what 
the  plea  ought  to  state,  because  the  number  ought  to 
vary  aooording  to  times  and  circumstances.  The  verdict 
wUcb  has  been  found  is  consistent  with  sense  and  jus- 
tice; and  the  rule  for  a  judgment,  rum  obstante^  must  ba 
diidiargecl. 
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Elliott 

V. 

Hardt. 


Gaselee  J.     The  right  which    has    been    pleaded 
stands  on  prescription,  and  it  does  not  appear  but  tliat. 
bodi  grants  might  have  been  made  at  the  same  moment. 
Whether  the  pleas  would  have  been  sufficient  on  special 
demurrer,  it  is  not  necessary  now  to  decide,  neither  is  it 
necessary  to  notice  the  objection  that  the  times  at  which 
the  right  is  to  be  exercised,  have  not  been  stated,  be- 
cuise  that  was  a  point  which  the  jury  were  competent  to^ 
asoertmn.     There  is  nothing  illegal  in  a  grant  of  com- 
mon to  the  burgesses,  with  a  concurrent  grant  to  the 
herds  who  might  be  necessary  to  superintend  the  com- 
moD.     It  has  been  urged  that  the  grant  is  bad  in  the 
presoit  instance,  because  it  amounts  to  a  grant  sans 
mmtre i  but  this  is  not  so;  for  the  nomination  of  the. 
herds  is  entrusted  to  a  select  body^  and  it  is  not  to  be 
presumed  that  they  will  appoint  more  than  a  reasonable 
number;  if  they  had  done  so,  it  might  have  been  pleaded; 
if  any  of  the  numerous  allegations  in  the  plea  are  un- 
true, they  might  haive  been  traversed:  but  in  finding 
that  the  herds  were  accustomed  to  have  their  stints,  the 

F  S  ja!y 


70 


CASES  IN  EASTER  TERM 


1825. 


jury  have  in  effect  found  all  the  other  allegations.  There 
is  no  ground  for  the  G>urt  to  interfere,  and  the  rule 
which  has  been  obtained  by  the  avowants  must  be 

Disch{U*ged. 


May  iXk 


Hellings  V.  Jones* 


An  attorney 
who  stays 
proceedings 
upon  an  un- 
dertaking to 
pay  costsy  is 
bound  to  ful- 
fil hisengage- 
ment»a]though 
his  client  dies 
before  bail  is 
put  in. 


'^THE  Defendant's  attorney  in  this  cause,  soon  after  the 
writ  was  sued  out,  applied  to  stay  proceedings,  and 
entered  into  an  undertaking  to  pay  the  costs,  but  before 
the  lime  for  putting  in  bail  arrived,  the  Defendant  died 
insolvent,  when  the  attorney  thinking  himself  exonerated, 
refused  to  fulfil  his  engagement 

Pell  Serjt.  having  obtained  a  rule  nm,  calling  on  him 
to  do  so, . 


Wilde  Seijt.  who  shewed  cause,  contended  that  the 
death  of  the  party  discharged  the  attorney  from  his  un- 
dertaking.    And  the 

Prothonotary  saying  there  was  no  settled  practice  on 
the  subject,  the  Court  took  time  to  enquire. 

Best  C.  J.  now  said,  that  upon  enquiry  they  found 
there  was  no  settled  practice ;  but  they  thought  the  at- 
torney bound  to  fulfil  his  engagement,  after  such  an 
admission  of  the  Plaintiff's  claim. 

Rule  absolute. 
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1625. 


Williams  and  Others  v^  Rawlinson.  Majn. 


rVNE    ThrelfaU  having  a  banking  account  with  the  T.  having  a 

Plaintiffs,  bankers  in  London,  and  being  indebted  ^.^' 

to  them  on  that  account  10,247/.  95.  Id,,  under  a  balance  PUintiffibon 

itruck  in  January  1822,  the  Defendant  and  others  then  7^^  ^^  ^*» 

^    .     ,  indebted  to 

executed  to  the  Plaintifis  a  bond  on  a  9/.  stamp,  in  the  tii^m  10,000/. 

penal  sum  of  10,000/.,  the  recital  to  the  condition  of  >n  x8ii,  De- 

wliich  bond  stated,  that  the  said  John  ThrelfaU  had  for  ^jj^^" 

some  time  past  had  a  banking  account  with  the  obligees ;  bond,  condi- 

that  the  Defendant  and  others  had  asreed  to  join  ThreU  ^"^1/^  "^ 

^  ^  cure  PlaimiA 

fall  in  the  above  bond,  for  tlie  purposes  and  on  the  con-  for  any  soma 

ditioDs  thereunder  written;  and  that  it  had  been  ex-  which  for  ten 

pressly  agreed  beti^een  the  above  parties,   that  such  ^^Jj^ij^j, 

bond  should  not  in  anywise  prejudice  or  affect  a  certain  vance  on  btUs, 

bond  bearing  date  the  29th  day  of  N&oember  1817,  which  ^^^T^^" 

was  executed  and  given  by  the  said  John  ThrelfaU  and  time  to  time 

others  to  the  above  obligees,  and  their  late  partner  WiU  *^^  ^^  *!>«» 

Ham  Mqffhttj  the  younger ;  but  that  all  rights  and  re-  ^^y^  ^  thd/" 

medies  under  or  by  virtue  thereof,  should  remain  in  house,  and  all 

full  force  and  effect ;  cheques^. 

not  exceeding 
And  the  condition  was,  that  if  ThrelfaU,  his  heirs,  ex-  5000/.  in  the 

ecutors,  or  administrators,  should  from  time  to  time  and  whole.  It  was 
at  all  times  thereafter  reimburse  to  the  obligees  or  the  tS^nd 

should  not 
afiect  a  prior  security  given  to  FlaintifTs  by  T.  in  181 7 ;  but  no  notice  was  given 
to  Defendant  by  Plaintifis  that  T.  was  indebted  to  them  10,000/.  at  the  time  the 
Defendant  ex^uted  his  bond  ;   7\,  however,  saw  the  accounts  every  fortnight,  and 
received  the  vouchers  half-yearly. 

At  the  close  of  his  account,  T.  was  indebted  to  the  Plainti£&  more  than  icHOOoi,, 
but  subsequendy  to  the  executing  of  the  Defendant's  bond  he  had  paid  into  the 
Plaintiff'^s  bank  more  than  5000/. : 

Held,  that  the  Defendant  was  liable  to  the  extent  of  5000/. 

Hdd,  also,  that  the  Defendant's  bond  did  not  require  a  25/.  stamp. 

F  4  survivor 
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1825.       survivor  of  them,  and  every  other  person  who  should 
m^^T^^     become  partner  with  them  in  the  banking  business,  their 
<!;,  executors  or  administrators,  all  and  every  sum  and  sums 

Rawlinson.  of  money,  which  tlie  obligees  or  the  survivor  of  them, 
or  any  partner  in  their  banking-house,  should  within 
ten  years  thereof  advance  or  pay,  or  be  liable  to  advance 
or  pay  on  account  of  accepting,  indorsing,  discounting, 
paying,  or  satis^'ing  any  bill  or  bills  of  exchange,  drafts, 
notes,  orders,  or  other  engagements  whatsoever,  that 
the  said  Tkrel/all  should  from  time  to  time  draw  or 
cause  to  be  drawn  on  tliem,  or  make  payable  at  their 
banking-house;  and  also  all  other  sums  of  money  which 
the  obligees  or  the  survivor  of  them,  or  any  partner  in 
their  banking  business,  should  lay  out  or  advance  or  be- 
come liable  to  pay  on  the  credit  of  ThrelfaU  or  on  his  ac- 
count, and  all  such  charges  and  allowances  for  advancing 
and  paying  such  bill  or  bills,  drafts,  notes,  acceptances, 
advances,  payments,  engagements,  and  accommodations, 
not  exceeduig  the  sum  of  5000/.  in  the  whole,  together 
with  interest  for  such  sum  and  sums  of  money  as  they 
or  any  of  them  should  at  any  time  within  the  period 
aforesaid  be  in  advance  on  account  of  ThrelfaUy  as  is 
usually  charged  by  bankers  in  such  and  the  like  cases ; 
and  should  from  time  to  time  and  at  all  times  within  the 
period,  and  to  the  amount  aforesaid,  indemnify  the  obli- 
gees or  the  survivor  of  them,  or  any  partner  in  their 
banking  business,  from  all  actions,  suits,  losses,  costs, 
charges,  expences,  and  demands  which  should  be  occa- 
sioned by  their  accepting,  indorsing,  discounting,  pay- 
ing, &c.  for  ThrelfaU  as  aforesaid,  then  the  bond  was 
to  be  void. 

In  an  action  on  tliis  bond,  the  breach  of  condition 
suggested,  was,  that  after  the  making  of  the  bond  in  Ja^ 
nuary  1822,  and  before  the  commencement  of  this  suit, 
the  Plainti£&  had  advanced  and  paid,  and  were  liable  to 

advance 
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mWanbeand  payalai^  sum,  to  wit,  2O9OOOI.  forac-        1825. 
oq>ting^  indorsing,  discounting,  paying,  &c.  bills,  &c.     '      ' 
which   T^dfaU  during  the  time  last    aforesaid  had  v. 

drawn  upon  and  made  payable  at  their  banking-house;  RAWumov. 
Hid  that  they  had  otherwise  laid  out  and  were  liable  to 
pay  on  the  credit  of  Thr^all  other  sums  to  a  large 
amount,  to  wit,  the  amount  of  10,000/.,  and  that  the 
diaiges  and  allowances  upon  such  payments,  &c.  at 
the  rate  usually  charged  by  bankers,  amounted  to  a 
foidier  large  sum,  to  wit,  5000/. ;  that  the  sevei*al  sums 
so  adranced  and  paid,  and  the  charges  upon  them, 
amminted  to  a  large  sum,  exceeding  the  sum  of  5000/., 
\o  wit,  to  35,000/.,  of  which  premises  ThrelfaU  had 
notice,  and  yet  neither  he,  the  Defendant,  nor  the  other 
obligors,  had  reimbursed  the  Plaintiff  the  5000/. 

At  the  trial  before  Best  C.  J.,  Guildhall  sittings  after 
HUary  term  last,  it  appeared  that  subsequently  to  the 
execudon  of  the  bond  in  1822,  the  Plaintiffs  had  con- 
dnued  their  advances  to  ThrelfaU^  and  at  the  close  of 
the  account  afterwards,  upon  his  becoming  bankrupt,  he 
stood  indebted  to  them  10,732/.  125.  lid.  But  sub- 
sequently to  the  first  advances  to  the  extent  of  15,000/.' 
after  the  execution  of  the  bond,  he  had  paid  into  the 
Haintiff's  bank  more  than  the  sum  of  5000/. ;  and  it  did 
not  appear  that  at  the  time  of  executing  the  bond  the 
Defendant  had  received  any  notice  that  ThrelfaU  then 
owed  the  Plaintiff  10,247/.  9s.  Id.  ThrelfaU,  however, 
saw  the  accounts  every  fortnight,  received  the  vouchers 
half-yearly,  and  knew  how  the  payments  were  applied. 

The  jury  found  a  verdict  for  the  Plaintifli  for  3978/. 
(1022/.  having  previously  been  paid  on  account),  subject 
to  a  motion  to  be  made  to  this  Court  to  reduce  the 
amount  to  485/.  2s.  lOd.  (the  difference  between  the  first 
balance  above  mentioned  and  the  last),  if  the  Court 
should  think  fit. 


Crou 
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1825.  Cross  Serjt.  aocordin^y  moved  for  a  rule  nisi  to  thut 

«.^  ~       efiect,  on  the  ground,  first,  that  if  this  bond  w«re  in- 

V.  tended  to  secure  successive  advances  of  5000/.  each,  to 

Rawuhsqn.  an  unlimited  extent,  it  ought  to  have  had  a  25/.  stamp. 

Secondly,  that  however  the  law  might  be  as  between 

the  creditor  and  the  debtor,  yet,  as  between  the  creditor 

and  the   surely,  (who  was  ignorant,  of  the  debt  of 

10,247/.  95.  Id.  outstanding  at  the  time  of  his  executing 

the  bond),  and  according  to  the  true  construction  of  the 

bond,  the  sums  paid  in  by  Threyidl  after  the  execution 

of  the  bond,  ought  to  be  applied,  first,  in  liquidating 

advances  made  also  after  the  execution  of  the  bond,  and 

not  to  the  preceding  debt  of  10,247/.  ds.  1^.;  and  that 

the  bond  was  intended  to  cover  only  one  advance  of 

5000/. 

■ 

The  Court  said  there  was  nothing  in  the  first  objec- 
tion, but  granted  on  the  second  a  rule;  against  which 

WUde  Seijt  now  shewed  causey  and  referred  to  CUy^ 
ton's  case  (a),  Brooke  v.  Enderby  (6),  and  Bodenham  v. 
Purchase  {c\  to  shew  that  either  the  creditor  or  the 
del^or  must  have  applied  tlie  sums  paid  afi^r  the  exe- 
•       ^  cution  of  the  bond  to  the  liquidation  of  the  sums  ad- 

vanced after  that  time,  in  order  to  enable  the  surety  to 
say  that  they  had  b^n  so  applied ;  when  the  Court 
called  on 

« 

Cross  to  support  his  rule.  He  urged,  that  the  prin- 
ciple with  respect  to  the  application  of  payment  by 
creditor  or  debtor  did  not  apply  to  this  case,  in  which 
the  chief  question  was,  what  was  the  intention  of  the 
PlaintijE&  and  Defendant  as  far  as  it  could  be  collected  on 
the  face  of  the  ,bond.    The  intention  w^  that  the  De< 

{a)  1  Merivaiff  57a.        (h)  %B.^B.  to.         (c)  %B.^  A.  39. 

fendant 
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fendaDt  should  give  security^  not  for  a  past,  but  for  a        1825. 

future  account;  this  appeared  from  the  recital,  which     ^    -  ■- ' 

Williams 
referred  only  to  future  accounts,  and  which  expressly  ^, 

stated  that  the  new  security  should  not  prejudice  the  Rawlinsqn* 
old  one  already  in  the  Plaintiff's  hands,  whence  it  must 
be  inferred  that  the  old  debt  was  to  be  covered  by  the 
old  security.     In  Bodenham  v.  Purckasey  the  intention 
to  secure  the  old  balance  was  expressly  stated,  but  the 
banking  account  contemplated  by  these  parties, -was  an 
account  to  commence  from  the  time  of  executing  the 
bend  ;  and  as  against  the  Defendant,  the  Plaintiff  bad  no 
r^t  toalter  that  mode  of  accounting  without  the  De- 
fendant's consent.    The  Defendant,  too,  was  a  surety ; 
a  species  of  insurer,  in  whose  case  all  the  rules  of  in- 
surance apply,  and  if  there  be  any  misrepresentation  or 
any  concealment^  no  claim  can  be  made  against  him.     In 
Pidcock  V.  Bishop^  (K.  B.  Hilary  term  last,)  the  Plaintiff 
refused  to  supply  a  customer  with  certain  iron,  unless 
be  procured  the  guarantee  of  the  Defendant.     The  De- 
fendant haying  given  his  guarantee,  the  Plaintiff,  in 
order  Iqr  that  means  to  cover  an  old  debt  due  to  him 
from  the  customer,  charged  the  customer  for  the  iron, 
a  sum  far  beyond  the  regular  price ;  and  it  was  holden, 
that  this  contrivance  exonerated  the  Defendant  from  his 
guarantee :  in  the  present'case  it  no  where  appears  that 
the  Plaintiff  apprised  the  Defendants  of  tlie  fact,  that 
ThreyiM  was  already  10,247/.  9^.  \d,  in  their  debt,  and 
that  his  first  advances  must  be  applied  to  liquidate  that 
sum,  which,  if  they  had  done,  it  is  possible  the  De* 
fimdant  might  have  declined  to  enter  into  the  bond. 
•         .   ■  • 

Best  C.  J.  On  the  part  of  the  Defendant,  this  case 
has  been  put  on  the  only  ground  which  it  was  possible 
to  urge.  Jf  I  could  collect  on  the  face  of  the  bond,  that 
it  was  intended  that  the  variolas  sums  paid  in  to  the 
Plaintiff's  bank  by  ThrdfaU^  subsequently  to  the  exe- 
cution 
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1825.  eaaaa  of  t&e  boBd,  JMmid  gn  to  tk  mm  account,  the 
TMXodmat  wmaU.  be  fftfMgff  to  mifee  bn  nde  diBolhite.' 
Bte  the  i'mittayy  ^|j|ima ;  iihT  It  —■  iiiumwinii  wif  trif 
KAWcnw*  nwiiHiBh  tti  Bsve  f iitriwl  nilD  aDcflt  si  agreementy  for 
had  thej  dbne  n^  the  lOOOOf.  afaoaif  Ak  in^ht  nerer 
hsfe  been  piidy  aod  ni  the  abKOce  of  snj  agreement 
touching  the  debts  to  whim  Ae  smaeqQent  |Mijfiiieut5 
weie  to  be  ajipGe^  the  Piwntir  had  a  i^i^ht  to  apply 
then  first  m  incfaaBge  of  the  wii'ffifT  acooont*    Tne 


bond  ieirte%  that  Tkn^bUL  had  had  a  hanfcrng  aoooant 
wHk  the  ao^gee%  and  ukat  the  XxKodbnt  md  otbers 
had  agreed  to  jont  Thn^aH  m  the  bond  iat  the  por- 
poaes  and  <ai  the  ciwtitTi'aiai  thnrm  oitaiiiedy  and  that 
it  had  been  agreed  that  the  bood  vnwiH  not  pRjumce 
a  prior  bond  p^^en  by  TJbr^fUt  to  Ae  ofafigees;  — 
These  words  are  not  ^cry  dear,  bat  I  cannot  collect 


ceiled  Jaialii  not  be  applied  m  dhchafge  of  uio  prior 
ddbc    When  die  money  was  paidy  nodih^  was  sud  as 
to  die  account  to  wfaicb  h  was  to  be  appfied,  and  ff  the 
two  accounts  were  Mended,  die  toniie  of  bosiness  is  to 
apply  die  payments  to  die  earlier;  dfeat  is  die  prindide 
laid  down  in  Gafitm^s  case^  and  uaifimird  m  Bo^nkam 
T.  Purchase:  bat  hert^  die  accouuts  most  have  been 
blended,  fer  the  Defendant's  principal  i^reed  to  sodi  an ' 
iqyplication  of  his  payments ;  his  aocoonts  were  settled 
half  yearly,  and  be  most  hare  seen  diat  die  remittances 
fobfeqaentto  tliebondhadbeenappfiedtothe  10,0001. 
If  so,  cadii  quesiio;  for,  unless  by  distinct  f^reeinent, 
the  sore^  can  have  no  control  orer  the  way  in  whidi  • 
the  principal  shall  make  his  payments,  and  no  sadi 
agreement  appears  on  the  fiK:e  of  the  bond.    The  case 
of  Pidcock  r.  Bishcp,  as  it  has  been  stated,  does  not 
iq>ply  to  the  present,  for  the  whole  transacticm  between 
the  creditor  and  the  debtor  was  a  direct  fraud  upon  the 
surety,  and  there  u  no  pretence  for  imputing  fraud  to 
the  present  Plaintifis.    It  has  been  argued,  that  the  De- 
fondant's 
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fendanfs  undertakiDg  is  analogous  to  an  insurance;  a        1825. 
transaction,  in  which, ' according  to  Lord  Mansfield^     ^    -  '^  ^ 
there  must  always  be  uberrima  Jtdes;  but  the  same  learned  ^ 

person,  upon  the  occasion  in  which  he  established  that  RAWL^li(lll» 
position,  referred  also  to  the  maxim,  aliud  est  tacere^ 
aUud  cdare.  But  there  has  been  nothing  like  an  im- 
proper concealment  in. this  cause;  it  might  have  been 
pleaded,  if  there  had;  the  bond  was  expressly  given  for 
the  continuance  of  an  old  banking  account,  and  it  is 
wd  known  that  such  accounts  are  not  carried  on  till 
tbe  <dd  balance  has  been  secured.  .       . 


Pabk  J.  There  is  no  colour  for  reducing  the  verdict 
which  has  been  given ;  if  the  defence  had  been  founded 
on  fhuid  or  undue  concealment,  the  result  might  have 
been  very  different;  and  in  Pidcock  v.  Bishap,  as  the 
case  has  been  stated  to  us,  the  decision  of  the  Court  must 
have  turned  on  the  fraud  practised  on  the  surety.  In 
the  present  instance  nothing  has  been  done  which  was 
not  warranted  by  the  course  of  business. 

BuRBOUGH  J.  concurred. 

'  Gaselee  J.  I  feel  considerable  difficulty  in  this  case, 
and  am  not  prepared  to  say  that  the  judgment  tlie  Court 
is  pronouncing  is  altogether  satis&ctory  to  me;  but  I 
can  find  no  authority  the  other  way,  and  therefore  con- 
cur in  the  decision  we  have  come  to.  The  bond  was  to 
run  for  ten  years.  ThrelfaU  was  to  commence  a  new 
account;  and  it  is  not  clear  that  it  was  not  the  intention 
of  the  parties  that  all  sums  paid  in  by  him  subsequently 
should  be  carried  to  that  account,  or  that  the  partners 
dionld  rely  on  the  old  securities  for  £he  payment  of  the 
dd  account;  but  I  can  see  no  agreement  on  the  part  of 
the  bankers  to  let  the  payment  of  the  10,000/.  stand  by 
for  so  many  years;  and  if  there  had  been  any  undue 
oonoealment  on  that  head,  it  might  have  been  pleaded. 

Had 
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Had  the  bond  clearly  stated  the  existence  of  tlie  former 
balance,  there  coald  have  been  no  difficulty ;  but  even 
^;  as  the  case  stands  at  present,  the  Defendant's  rule  roust 

RAWtmabk.  be 

Discharged. 

Cross  then  moved  in  arrest  of  judgment,  that,  accord* 
iag  to  the  terms  of  the  bond,  ibe  Plaintifis  were  not  to 
allow  ThrelfaU  to  be  more  than  .5000/.  in  their  debt  at 
one  time;  whereas  it  was  averred  that  he  owed  them  a 
sum  exceeding  5000/.,  to  wit^  35,000/.  at  the  time  of  the 
action.  If  they  had  limited  their  credit  to  5000/.,  as 
the  Defendant  intended,  TkrelfaU  might  never  have  been 
involved  in  (Ufficulty,  and  the  Defendant  nevir  halve 
been  called  on.  He  might  have  known  enough  of 
Thrdfall  to  be  wilUng  to  trust  him  with  a  limited*  credit 
of  5000/.,  but  might  have  foreseen,  as  he  had  refused  t» 
incui^  the  risk  of  a  more  extended  credit. 

But  the  Court  thought  there  was  nothing  in  the  obi- 
jection,  the  meaning  of  the  bond  being  clearly  that 
whatever  the  Flainti£&  advanced,  the  Defendant  would 
contribute  5000/.  towards  indemnifying  them;  and 
CVioss 

Took  nothing. 


May  13.  Pike  v.  Carter. 

TrespiM  does  HTHIS  was  an  action  of  trespass  vi  et  armis  for  tUdng 
""^V^^  the  money  of  the  PhiintiflE;  to  which  the  Defendant 

for  any  thbg    pleaded  the  general  issue*    At  the  Summer  assises  1 824^ 

done  in  the  ,  .  , 

discharge  of  hts  duty,  unless  he  is  made  acquainted  with  all  the  circumstances  under 
which  he  is  calted  on  tb  act.' 

fat 
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for  tbe  county  of  Southampton^  a  verdict  was  found,  by        1825. 
consist,  for  the  Plaintiff,  with  6/.  145.  6d.  damages,  sub- 
ject to  the  opinion  of  the  Court  upon  the  following  case : 
Tbe  Plaintiff  was  at  the  time  of  the  trespass  complained 
(^  and  still  is,  the  treasurer  of  a  friendly  society,  called 
"  The  General  Benefit  Society,"  holding  its  meetings  at 
Portseih  within  the  borough  of  Portsmouth.     The  De- 
fendant was  a  magistrate  of  the  borough  of  Portsmouth. 
The  General  Union  Benefit  Society  was  instituted  in 
die  year  1818,  and  the  rules  of  the  society  (which  were  to 
be  considered  as  pait  of  the  case,  and  referred  to  if  ne- 
«e8slury)  Were   allowed   and  confirmed  at  the  general 
quarter  sessions  of  the  peace,  holden  in  and  for  th^ 
county  of  Southampton    at   fVinchester,   on   the    25th 
October  in  that  year. 

Among  these  rules  was  the  following :  **  In  order  to 
settle  any  case  in  dispute  between  this  society  and  any 
of  its  members,  their  executors,  administrators,  or  other 
person  or  persons  claiming  under  any  member  or  mem- 
bers relating  to  the  breach  of  any  of  the  clauses  of  thes^ 
rq^olations,  or  the  withholding  of  the  benefit,  or  expel<- 
ling  any  monber  from  the  society,  or  any  other  account^ 
It  IS  hereby  finally  agreed,  that  the  dissatisfied  party  or 
parties  shall  have  such  case  fairly  arbitrated,  upon  leav- 
ing notice  at  the  society-house  within  two  months  after 
such  dispute^  or  notice  of  expulsion,  if  such  dissatisfied 
party  or  parties  live  Within  three  miles  from  the  society- 
housed  but  if  such  distetisfied  party  or  parties  live  more 
thail  three  miles  from  the  society-house,  then  withiti 
three  months  after  such  dispute,  or  notice  of  expulsion ; 
and  for  that  purpose  such  dissatisfied  party  or  parties 
shall  dioose  three  persons  who  are  members  of  this  so* 
ciflll^,  a]nd  the  audit  or  g^ieral  committee  shall  dioose 
three  other  members  of  this  society ;  and  the  six  tn&ti^ 
ben  so  choseb,  or  the  majority  of  them,  ^hair&pp6int 
threfe  more  members  of  this  ^dclety,  which  hiM  mi|m<- 

bers 


80  . .  CASES  IN  EASTER  TERM 

1825.       ^^  ^  appointed^  shall  act  as  arbitrators,  and  fteet  and 
consider  the  case  in  dispute  within  one  month  from  the 
time  the  notice  of  such  arbitration  was  so  left  at  the  so- 
cie^-house.    And  whatever  award,  order,  or  determin- 
ation shall  be  made  by  the  said  arbitrators,  or  the  major 
part  of  them,  shall  be  binding  and  conclusive  on  all  par- 
ties, and  shall  be  final  .to  all  intents  and  purposes,  without 
appeal,  or  being  subject  to  the  controul  of  two  or  more 
justices  of  the  peace,  provided  such  an  award  be  made 
in  writing  by  the  said  arbitrators,  or  the  major  part  of 
them,  within  one  hour  next  after  such  case  shall  be  de- 
termined.    Any  person  desiring  his  case  to  be  arbi- 
trated, shall  deposit  in  the  hands  of  the  treasurer  ]  Os.  6d. ; 
and  in  case  such  arbitration  shall  be  given  in  his  favour 
the  10s.  6d.  shall  be  returned,  and  the  expences  paid 
by  the  society,  but  if  the  case  is  decided  against  him, 
the  expence  shall  be  paid  from  the  deposit.'' 

In  1818  Thomas  Spraggsyfassdmhted  a  member  of  this 
society.    In  September  1823,  Spraggs^  who  then  had  been 
for  some  months  in  the  receipt  of  relief  from  the  society, 
applied  for  fiirther  relief,  which  was  refused  on  the  groupd 
of  an  alleged  violation  by  him  of  one  of  the  rules  of  the 
society.    In  consequence  of  this  refusal,  SpraggSf  upon 
two  several  occasions,  applied  to  the  magistrates  of  Ports^ 
mouthy  who  having  duly  summoned  the  officers  of  the  so- 
ciety, made  two  several  orders  for  his  relief  (to  be  referred 
to,  if  necessary,  as  part  of  the  case)  which  orders  not 
having  been  complied  with,  the  Defendant,  as  a  magis- 
trate, signed  two  several  warrants  of  distress,   under 
which,  money  collected  from  the  socie^,  and  vested  in 
the  Plaintiff  as  treasurer,  was  on  the  6th  December  1828, 
and  the  27th  of  February  1824,  forcibly  tak^i  firom  a 
box  in  the  custody  of  the  Plaintiff  as  treasurer  of  the 
society. 

On  the  loth  of  April  1824,  the  Plaintjff  by  his  attor- 
jEiey  gave  the  Defendant  a  notice^  duly  signed  and  in- 
dorsed. 
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doned,  according  to  the  statute  in  that  belialf;  and  on       I8d5« 
Uie  12th  of  May  182^  the  action  was  commenced  by 
Hiiiig  out  a  writ  in  this  Court. 

At  the  trial  no  evidence  was  offered  on  either  side, 
bat  it  was  agreed  between  the  counsel,  that  the  adiiiis- 
iibiUty  of  any  of  the  evidence  should  be  open  to  argu- 
ment on  the  case. 

The  question  for  the  opinion  of  the  Court  was,  whethei* 
this  action  could  be  maintained.  If  the  Court  should  be 
of  opinion  that  it  could,  then  the  verdict  was  to  stand ; 
if  nol^  a  verdict  was  to  be  entered  for  the  Defendant 

By  tlie  33  G.  3.  r.  54.  s.  15.  it  is  enacted,  <<  if  any 
member  of  such  society  shall  think  himself  aggrieved  by 
aoy  act  done  or  omitted  to  be  done  by  such  society,  or 
niy  person  acting  under  them,  it  shall  be  lawful  for  the 
jOitioes  near  unto  the  place  where  such  society  shall  be 
established,  on  complaint  made  upon  oath  or  affirmation, 
to  issne  their  summons  to  the  presidents,  stewards,  or 
other  officers  of  such  society,  or  one  of  them,  in  case 
such  complaint  shall  be  made  against  such  society  col- 
lectively ;  and  in  case  it  be  made  against  any  person  ap- 
pointed to  such  office,  then  to  summon  such  person  to 
appear  before  such  justices,  at  a  time  and  place  to  be 
aimed  in  such  summons,  and  also  to  summon  at  the 
tame  time  and  place,  if  there  be  occasion,  all  persons 
who  shall  appear  to  such  justices  to  have  the  custody  of 
the  rules  of  such  society ;  and  such  justices,  at  the  time 
tad  place  named  in  such  summons,  whether  the  person 

4 

stunmoDed  shall  or  shall  not  appear,  on  proof  upon  oath 
or  affirmation  of  such  summons  being  served,  or  left  at 
his  abode,  shall  proceed  to  hear  and  determine,  in  a 
mmniary  way,  the  matter  of  such  complaint,  according 
to  thfi  meaning  of  the  rules  of  such  society  confirmed  by 
Ae  jnstioes  according  to  this  act,  and  shall  make  such 
Older  tliQEiein  as  shall  seem  just^  which  shall  be  final  and 
Vol.  UL  G  not 
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1 825.  not  subject  to  appeal,  or  to  be  removed  into  any  court  of 
record  at  Westminster."  By  section  16,  it  is  further 
enacted,  "  that  if  provision  shall  be  made  by  one  or 
more  of  the  general  rules  or  orders  of  any  such  society^ 
and  confirmed  as  required  by  the  act,  for  a  reference  by 
arbitration  of  any  matter  in  dispute  between  any  such 
society?  or  any  person  or  persons  acting  under  them, 
and  any  individual  jnembers  thereof,  the  matter  so  in 
dispute  shall  be  referred  to  such  arbitrators  as  shall  be 
named  and  fleeted,  in  such  manner  as  shall  be  prescribed 
by  such  general  rules  or  orders,  and  whatever  award, 
order,  or  determination  shall  be  made  by  the  said  arbi- 
trators, or  the  major  part  of  thetn,  according  to  the  true 
pur(5ort  and  meaning  of  the  rules  and  orders  of  such  so- 
ciety^ confirmed  by  the  justices  according  to  the  di* 
rections  of  this  act,  shall  be  binding  and  conclusive  on 
all  parties,  and  shall  be  final  to  all  intents  and  purposte 
without  appeal,  or  being  subject  to  the  controul  of  two 
or  more  justices  of  the  peace  in  tlie  manner  hereinbefore 
prescribed/' 

The  case  was  argued  at  great  length  by  Bosanquet 
Seijt  for  the  PlaintiiT,  and  Wilde  Seijt.  for  the  Defend- 
ant, exclusively  on  tlie  construction  to  be  given  to  the 
statute;  viz.  whether  the  16th  section,  connected  "with 
the  rule  of  the  society  did  not  exclude  the  defendant's 
jurisdiction :  but  as  the  decision  turned  on  another  point» 
the  arguments  are  here  omitted. 

The  Court  having  taken  time  to  consider,  found,  in  the 
order  issued  by  the  Defendant  and  another  magistratie 
for  the  T^ieS  oi  Spraggs,  (and  appended  to  the  case),  the 
following  passage:  **  The  said  John  Holmes  (the  trea- 
surer of  the  society)  having  appeared  -  befotwe  us  to 
toswer  the  matters  of  the  said  complaint,"  (which  was 
stated  to  have  been  twice  made  on  oath,)  *^  but  not  mak^ 
ing  axiy  defence,  we  do  order,''  &c.  i  aticl  the  judJQrment  of 
the  Court  was  this  day  delivered  by 

Best 
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B£ST  CX  J^  who,  after  reading  the  case,  and  referring  to 
the  various  orders  of  the  magistrates  appended  to  it,  said, 
There  is  only  one  fact  which  it  is  necessary  to  advert  to 
in  these  orders,  namely,  that  when  the  parties  were  first     CARiicn. 
summoned  before  the  magistrate,  one  of  the  members 
attended  on  behalf  of  the  society,  and  made  no  defence, 
although  it  is  stated  that  the  magistrate  heard  the  charge 
proved  on  oath ;  and  that  upon  the  second  summons  no 
one  attended,  but  the  charge  was  again  proved  on  oath. 
bisDot  necessary  for  us- now  to  decide,  whether  or  not  it 
w»imperative  on  Spraggs  to  have  applied  for  an  arbitra* 
tioii,  according  to  the  rule  of  the  society,  because  an  aC'- 
tion  of  trespass  will  not  lie  against  a  public  officer  for  any 
thing  which,  in.  the  discharge  of  his  duty,  he  has  been 
called  on  to  do,. without  an  opportunity  having  been 
affi>rded  him  of  judging  of  all  the  circumstances  under 
'wlucb  he  is  to  act,  and  here  no  defence  was  made  on 
the  part  of  the  society,  nor  was  the  attention  of  the 
aagjistrate  called  to  the  society's  rule  for  arbitration. 

This- case  arises  on  the  3SG.S.  r.54.,  and  I  have 
reason  to  think  that  th&framers  of  that  measure  thought 
OD&vorably  of  its  results,  when  it  was  found  that,  after 
the  hard  eamipgs  of  poor  persons  had  been  invested  in 
benefit  societies  as  a  provision  against  disease  and  age, 
the  funds  of  those  societies  were  often  squandered  in 
useless  litigation,  or  otherwise  improperly  dissipated. 
By  the  fifteenth  section  of  that  act,  however,  the  magis- 
trates are  invested  with  a  general  jurisdiction  in  tlie  case 
of  all  societies  whose  rules  have  been  confirmed  at  the 
^larter  sessions,  but  the  sixteenth  section  sets  up  as  an 
exception^  that  where  the  rules  of  the  society  con  tain. a 
dause  enabling  the  members  to  refer  their  dbputes  to 
arbitration^  the  disputes  shall  be  referred,  and  the  award 
be  final,  without  its  being  in  the  power  of  the  magistrates 
to  interfere.  Now  when  a  party  relies  on  an  exception 
from  a  general  law,  the  burthen  is  on  him  to  shew  that 

O  2  his 
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1825.       his  case  falls  within  the  exception;  and  if  the  society 
_^^       had  produced  before  the  magistrate  the  clause  in  their 
«!;.  rules  enabling  them  to  refer  their  disputes  to  arbitration 

Carter*  the  magistrate  would  have  had  an  opportunity  of  judgr 
ing  whether  he  possessed  any  jurisdiction  or  not ;  but 
they  omitted  to  do  this,  and  the  magistrate's  attention 
was  never  called  to  the  denial  of  his  jurisdiction :  was 
he  then,  without  notice,  bound  to  be  acquainted  with 
a  private  regulation  of  the  society,  forming  no  part  of 
the  general  law  of  the  land?  If  he  had  pleaded  his 
general  jurisdiction  in  the  concerns  of  the  society  under 
the  fifteenth  section  of  the  statute,  the  Plaintiff,  in  order 
to  establish  his  case,  must  in  his  reply  have  averred  that 
the  Defendant  had  notice  of  the  society's  rule,  and  he 
would  have  been  left  to  establish  by  proof  that  exemption 
which  he  claims  only  under  a  particular  exception. 

This  is  like  the  case  of  a  privileged  person  who,  upon 
being  arrested,  omits  to  give  notice  of  his  privilege :  can 
he  in  such  case  maintain  an  action  of  trespass  againi^ 
the  officer  who  arrested  him  ?  Undoubtedly  not.  So  if 
a  man  resides  within  the  ambit  of  a  local  jurisdiction, 
can  he  complain  of  a  violation  of  his  franchise,  if  he 
himself  has  omitted  to  apprize  the  party  against  whom 
he  complains  of  the  right  which  he  proposes  to  asserti' 
Upon  every  principle  of  common  sense  and  justice,  I 
should  determine  that  this  action  could  not  be  main- 
tained,  even  if  there  were  no  decision  on  the  point;  but 
in  Lcmther  v.  The  Earl  of  Radnor  (a),  it  was  holden  that 
magistrates  could  not  be  affected  as  trespassers,  if  facts 
stated  to  them  on  oath  by  a  complainant,  were  such 
whereof  they  had  jurisdiction  to  enquire,  and  nothing 
appeared  in  answer  to  contradict  the  first  statement. 

Nothing  of  this  kind  was  done  in  the  presen^  case 
before  the  magistrate's  order  was  made ;  the  rule  of  the 

■ 
« 

society 
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•ociety  was  not  presented  to  his  notice,  nor  was  his  1825. 
jurisdiction  questioned.  Grose  J.  doubted  whether  in 
such  a  case  the  Court  could  take  notice  of  any  thing 
hot  wha^  appeared  on  the  face  of  the  order  (a),  and 
Lawrence  J.  whether,  if  the  magistrates  made  an  order 
against  the  evidence  laid  before  them,  the  party  in- 
jured would  not  have  another  sort  of  remedy,  {b)  So 
that  we  have  tlie  opinion  of  the  whole  Court  of  King's 
Bracb,  that,  before  any  action  can  be  brought  against 
a  magistrate  for  any  thing  done  in  the  discharge  of 
ills  duty,  it  must  appear  that  his  attention  was  called 
to  all  the  &cts  necessary  to  enable  him  to  form  a  judg- 
ment as  to  the  course  he  ought  to  have  pursued. 

Therefore,  without  touchmg  the  question  whether  the 
dause  in  the  SSG.S.  c.54.  concerning  arbitration  for 
Friendly  Societies  is  optional  or  imperative  on  the  dis- 
satisfied member,  our  judgment  in  the  present  case 
must  be  for  the  Defendant. 

{a)  S£ast,iiZ.  (b)  Ibid. 


Same  Case.  May  14. 

pELL  Seijt.  now  produced  affidavits,  which  stated,  Where,  in  « 

that  this  case  had  been  taken  on  admissions  at  die  fPf^***  *^**> 

...  judgment  wai 

assizes,  the  sole  object  of  the  action  being  to  ascertain  gix^en  for  the 

Defendant 
upon  A  point  not  mentioned  in  the  case  or  argument,  and  on  a  supposed  state  of  facts» 
collected  by  the  Court  from  a  document  appended  to  the  case,  but  the  reverse  of 
those  which  really  took  place,  —  the  Court  refused  to  stay  proceedings  or  reconsider 
the  case  without  the  Defendant's  consent,  —  although  a  sutement  of  the  real  facts 
as  to  this  pomt,  contained  in  the  case  when  agreed  on  by  the  Defendant's  junior 
counsel,  engrossed,  and  signed  by  the  Plaintiff's  leading  counsel,  had  been  afterwards 
struck  out  by  the  Defendant's  counsel,  because  not  enumerated  in  a  collection  of  facts 
agreed  on  at  the  trial  of  the  cause  with  a  view  to  the  special  case  ;  but  the  state- 
ment was  never  disputed ;  and  the  Defendant's  counsel  had  been  instructed  to  direct, 
and  had  directed,  the  argument  exclusively  to  another  point. 

G  3  whether 
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1825.        whether  or  not  the  magistrates  bad  jurisdiction  over  the 

'^  ^       concerns  of  the  society ; 

Pike  -^  '  , 

V.  That  when  the  treasurer  of  the  society  was  summoned 

CARtER.      before  them  on  Spraggs^s  complaint,  he  had  expressly 

contested  the  magistrate^  Jurisdiction^  and  had  exhibited 

to  him  the  nde  of  the  societj/j  enabling  it  to  settle  disputes 

by  arbitration  / 

That  the  special  case,  as  first  agreed  on  by  Sehcyn^ 
the  Defendant's  junior  counsel,  engrossed,  and  signed  by 
Pell  Serjt.,  the  Plaintiff's  leading  counsel,  contained  the 
following  passage ; 

"  The  treasurer  of  the  society^  when  he  appeared  before 
the  magistrate,  refused  to  enter  into  the  merits  of  Spvag^s 
case,  contending  that,  under  33  G.  3.  c.54>.  s.  16.,  the 
magistrates  had  no  jurisdiction  in  the  matter ;" 

That  this  passage  was  afterwards  struck  out  by  the 
Defendant's  counsel; 

That,  with  a  view  to  avoid  a  renewal  of  delays,  occa- 
sioned entirely  on  the  part  of  the  Defendant,  which  had  at 
that  time  been  very  prejudicial  to  the  Plaintiff's  society, 
and  in  the  understanding  (existing  on  both  sides,  as  the 
deponent  believed)  that  no  point  would  be  argued  but  the 
construction  of  the  stat.  33  G.  3.  c.  54.,  the  Plaintiff's 
agent  forbore  to  insist  on  the  restitution  of  this  passage 
■  to  the  case :  — 

He  then  moved,  that,  under  these  circumstances,  pro- 
ceedings might  be  staid  until  the  case  had  been  recon- 
fiidered,  upon  a  restitution  of  the  passage  so  struck  out 
as  above;  especially  as  the  decision  of  the  Court  had 
turned  on  a  point  never  adverted  to  in  argument,  and 
on  which  the  Plaintiff  had  never  been  heard. 

Wilde  Serjt,  on  being  applied  to  by  the  Court,  ad- 
mitted, that  his  instructions  were,  to  argue  the  case 
solely  on  the  construction  of  the  statute,  but  that  he  was 
not  instructed  to  relinquish  any  point  which  might  turn 

up 
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up  to  the  advantage  of  the  Defendant.     He  said,  that  the 

various  facts  proposed  to  be  inserted  in  the  special  case 

bad  been  enumerated  and  reihiced  to  writing  before  the 

Judge  who  presided  at  the  assizes,  and  that  the  passage      Cartkb. 

io  question  had  been  struck  out,  because  it  stated  a  fact 

which  did  not  appear  among  those  so  enumerated. 

Best  C.  J.  The  motion  which  has  been  made  is  of 
«  novel  description,  and  if  acceded  to  might  ^tablish  a 
precedent  most  prejudicial  to  the  suitors  of  the  court 
We  cannot  allow  it,  for  it  would  lead  to  endless  disputes 
as  to  what  took  place  before  each  case  was  presented  to 
the  Court  My  Brother  fVilde  now  says,  that  the  pas- 
sage in  question  was  struck  out,  because  it  stated  a  fact 
which  was  not  among  those  taken  down  at  the  trial  of 
the  cause,  with  a  view  to  the  framing  of  the  special 
case ;  there  is,  tlierefore,  no  ground  for  the  application 
which  has  been  made.  If,  however,  the  Defendant  will 
consent  to  put  the  case  in  a  new  shape,  so  as  to  bring 
the  question  of  the  magistrates' jurisdiction  neatly  before 
its,  I  will  not  refuse,  upon  this  single  occasion,  to  recon- 
sider the  case ;  but  I  will  never  allow  such  a  course 
to  be  pursued  again. 

The  Defendant  having  afterwards  been  applied  to  for 
his  consent,  said  he  must  consult  his  counsel,  and  the 
consent  having  never  been  given,  Pell 

Took  nothing. 

Bat  the  Defendant  having  obtained  the  decision  of 
the  Court  in  the  way  above  described,  signed  judgment^ 
and  applied  to  the  Prothonotary  for  his  double  costs  as  a 
magisirale. 


G  4 
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^v^s*  Dunne  v.  Anderson. 

Plaintiff,  a  8ur-  'T'HE  declaration  stated  that  Plaintiff,  long  before  and 

ed^oariiament"  ^^  ^®  ^^^^  ^^  ^^^  publishing  the  libels  by  Defend- 
against  quacks,  ant  thereinafter  mentioned,  was  and  still  is  a  surgeon,  and 

Defendant,  ^j^^  profession  of  a  surffeon  used,  exercised,  and  carried 
a  joumabst,  ,  _ 

commented       on,  to  wit,  at  Westminster^  in  the  county  of  Middlesex^ 

severely  on  and  in  the  course  and  exercise  of  such  his  profession, 
of  tbe  petition  ^^^  always  conducted  himself  with  great  skill,  know- 
and  charged  ledge,  fairness,  regularity,  and  ability,  and  had  not  only 
the  Defendant  ^ever  been  guilty  of  quackery,  empiricism,  puffing,  and 
of  his  profes-  humbugging,  or  other  dishonorable,  unlawful,  or  dis- 
sion,  pointing  graceful  practices,  but,  until  the  time  of  publishiug  the 
ofcifemistrv  labels  thereinafter  mentioned  was  never  suspected  of 
which,  he  said,  having  been  guilty  of  such  practices,  or  any  of  them; 
appeared  on  ^^^  j^y  j^gans  of  the  premises  was  daily  acquiring  great 
the  petition,     gains  and  profits  in  the  way  of  his  said  profession,  to  the 

Plaintiff       comfortable  support  of  himself  and  his  family,  and  the 
then  sued  De»  ■.  r»i»»i_  ii^i  •     -t        -% 

fendant  for  gi'cat  increase  or  his  riches,  and  had  acquired  and  en- 
libelling  him    joyed  the  friendship,  good  opinion,  regard,  and  esteem 

in  his  profes-    ^f  ^jj   j^j^  neighbours,  patients,  and  otlier  good  and 

sion  of  a  sur-  .  .  . 

geon ; the    worthy  subjects  of  this  realm,  to  wit,  at,  &c.  &c. 

Judge  directed  That  before  and  at  the  time  of  committing  the 
iftheyconsi-    grievances   thereinafter    mentioned,    Plaintiff  was   and 

dered  the  De- 
fendant's attack  a  fair  comment  on  the  Plaintiff's  petition, —  if  the  charge  of  igno- 
rance was  collected  from  the  petition  alone,  and  was  not  the  spontaneous  effusion  of 
malice  in  the  Defendant, — the  writing  in  question  was  no  libel ;  he  also  directed  them 
to  consider  whether  the  Defendant  had  imputed  to  the  Plaintiff  ignorance  in  his 
profession  of  a  surgeon  or  ignorance  of  chemistry,  for  if  they  thought  the  latter,  the 
declaration  was  not  adapted  to  the  Plaintiff's  case. 

The  jury  having  found  a  verdict  for  the  Defendant,  the  Court  granted  a  new  trial, 
costs  to  abide  the  event. 

Quarci  Whether  a  petition  to  parliament  on  matters  of  general  importance  is 
such  a  publication  as  readers  the  petitioner  an  object  of  fair  criticism  and  comment. 

Still 
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sdli  is  a  member  of  the  Royal  College  of  Surgeons  in        tS2S* 
Zjondan; 

That  before  that  time  Plaintiff  had  established,  set 
up,  and  carried  on,  and  still  did  cairy  on,  in  Regent^ 
streety  fVestminstery  a  certain  establishment  by  and 
under  the  name  of  the  Athene  and  Royal  Institute,  a 
branch  of  the  Athenaion,  from  the  carrying  on  of  which 
he  was  daily  deriving  sundry  great  gains  and  profits ; 

That  before  tliat  time  Plaintiff  had  presented,  to  the 
Honorable  the  Commons  of  the  Ubited  Kingdom  of 
Greta  Britain  and  Ireland^  in  parliament  assembled,  a 
petition  for,  among  others,  certain  purposes,  to  wit,  fot 
its   parliamentary  sanction    and    legislative    authority 
against  die  practice  of  empiricism  in  England^  for  sup^ 
porting  the  just  privilege  of  real  professional  merit,  for 
enforcing  the  honest  discharge  of  their  duty  by  me- 
dical persons  towards  the  public,  and  to  associate  the 
profession  to  give  gratuitous  advice  in  the  different 
districts  or  counties,  by  branches,  on  the  same  plan  as 
pursued  in  the  National  Vaccine  establishment :  yet  the 
Defendant,  well  knowing  the  premises,  but  contrivinj^, 
and  wrongfully  and  maliciously  intending,  wilfuUy  and 
maliciously  to  injure  Haintifi^  not  only  in  his  said  pro- 
fttttion  of  a  sui^eon,  but  in  his  general  character ;  to 
destroy  his  good  name,  feme,  credit,  and  reputation ;  to 
bring  him  into  great  public  scandal,  infamy,  and  dis^ 
grace  with  and  amongst  all  his  neighbours,  patients,  and 
other  good  and  worthy  subjects  of  this  realm ;  and  to 
cause  it  to  be  suspected  and  believed  by  those  neigh- 
bours, patients,  and  subjects  that  Plaintiff  was  a  quack 
and  empiric,  and  had  been  and  was  guilty  of  the  oflfences 
and  misconduct   thereinafter  mentioned,  and  to  vex, 
harrass,  and  oppress,  him,  theretofore,  to  wit,  on,  &c., 
at,&c,  felsely,  wickedly,  and  maliciously  did  publish, 
«id  cause  and  procure  to  be  pubished,  of  and  concern- 
PUuntiff,  and  of  and  concerning  him  as  a  surgeon  as 

aforesaid. 
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]  825»  aforesaid,  a  certain  false,  scandalous,  malicious,  and  de- 
famatory libel,  containing  therein  the  false,  scandalous, 
malicious,  libellous,  and  defamatory  matter  following 
of  and  concerning  Plaintifi^  and  of  and  concerning  him 
as  a  surgeon  as  aforesaid,  that  is  to  say, 

<*  Humbug  petition  to  parliament;  (meaning  said  peti- 
tion of  Plaintiff),  a  Mr.  Dunn,  o(  Regent- street  (meaning 
Plaintiff),  has  taken  up  the  idea. started  by  us,  and  peti* 
tioned  parliament  to  abolish  quackery  and  the  sale  of  pa- 
tttit  medicines.    Had  this  been  a  genuine  straight  forward 
thing,  we  should  have  been  fhe  6rst  to  hail  it  as  a  syrop- 
torn  of  reform  in  the  grossest  of  our  national  grievances. 
H^  it  been,  in  short,  a  petition  from  the  people,  who 
suffer  in  purse  and  person  by  the  legal  robberies  of  quacks, 
legitimate  and  ill^itindate,  it  would  have  been  all  very 
«wril»    '.ButooQiing  thjis,  in  the  shape  of  a  humbug  puff 
(iQeaning  that  said  petition  was  aiiumbug  puff)  from  an 
q^tiown  and  an  ignorant  man  (meanmg  Plaintiff),  who 
l^u  set  up  a  Royal  Medical  Institute   (meaning  said 
AthenSe  :BxA    Royal  institute,  set  up  in  Jtegent-sireet 
aforesaid)  in  rivalry  of  Jordan's  Medical  Establishment, 
er  Nisbefs  Army  Board,  or  Ecidj/s  Soho  concern,  or 
KiernofCs  Humbug  in  Leicester'Square,  (meaning  certain 
quack  and  empirical  establishments  before  then  esta- 
blished, set  up,  and  carried  on  by  divers  persons,. and 
meaning  that  the  said  establishment  of  Plaintiff  was  an 
establishment  of  the  same  description  as  the  said  various 
quack    and    empirical    establishments    aforesaid),    we 
.must  pause.  —  This  petition  (meaning  said  petition  of 
Plaintiff)  indeed  is  .the  most  barefaced  puff  we  recol- 
lect to  have  ever  seen,  and  by  a  person  (meaning  Plain- 
.tiff)  who,  though  he  may  have  passed  muster  at  the 
College  (meaning  the   Royal  College  of  Surgeons  in 
London)  after  paying  his  guineas,  is  profoundly  ignorant 
.of  the  science  of  his  profession,  (meaning  the  said  pro- 
fession of  a  surgeon,  which  he  Plaintiff  so  used  and 

exercised 
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exercised  and  carried  on  as  aforesaid,)  and  would  be  pat  1825. 
to  the  blush  by  any  one  of  the  quacks  whom  he  evi-  ~'  ~ 
dently  wishes  to  rival.   We  should  not  hesitate  to  match  ^, 

against  his   (meaning  Plaintiff's)   chemical  knowledge    Audibioii. 
either  Eady^  M^Donaldy   (meaning  certain  quacks  and 
empirics,)  octhe  quack  letter*puffer  of  the  French  tonic 
vine;   (meaning  a  certain    quack  medidne   called  or 
known  by  the  name  of  the  i^^cA  Tonic  .Wine ;)  and 
yet  has  this  Mr.  Dunne  (meaning  Plaintiff,)  a  member, 
as  be  tdls  us,  of  the  Royal  College  of  Surgeons,  the  as- 
sormee  to  come  before  die  House  with  a  petition',  pray^ 
ing  the  abolition  of  all  quack  medicines  until  they  ishall 
baive  been  analysed.    As  for  his  college  membership,  we 
Md  that  cheap;  as  Taylor  and  &n,  Caton^  GosSy  and  Co., 
md  many  others  equally  notorious,  can  claim,  we  un* 
fersttod,  the  same  distinction.     But  you  must  hear  the 
hf&nbug  petitioner  (meaning  Plaintiff)  himself,  to  un- 
derstand the  very  deep  knowledge  which  is  possessed  by 
a  member  of  the  Royal  College  of  Surgeons.     **  On  the  . 
Cantinent  ho  medicines  (similar  to  those  with  us  called 
Patent)  'are  permitted  to  be  sold  without  first  having 
been  aimlysed  by  the  constituted  chemical  authorities, 
and  duly  examined  by  the  respective  faculties  of  medi- 
dne.    If  this  plan  were  adopted  in  Britain^  your  peti- 
tKHier  humbly  submits  many  valuable  lives  would  be 
saved  annually,  and  not  one-twentieth  of  the  miserable 
olgects  would  be  found  in  our  streets,  or  in  our  hospitals, 
as  at  present,  and  Jthis  might  be  effected  without  lessen- 
ing materially  the  revenue  produced  by  such  poisonous 
means;  for  the  reporters  would  naturally  limit  the  use  of 
jrodi  medicines  to  those  diseases  only  in  which  they 
would  be  useful,  and  they  would  also  prevent  any  improper 
article  being  introduced  into  the  composition."    After 
tbb  display  of  chemfcal  ignorance  by  the  College  Mem- 
ber (meaning  Plintiff )  we  would  scarcely  add  a  word : 
it  is  only  matched  by  the  grammatical  blunders  which 

abound 
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abound  in  this  parliamentary  puff,  (meaning  said  petition 
of  Plaintiff,)  as  we  may  call  it,  of  his  Royal  Medical  In- 
stitute. Pray  may  we  ask  this  analyser  of  quack  medi- 
cines (meaning  Plaintiff)  wliat  test  he  has  discovered  for 
hemlock,  digitalisyhellehore,  aconite,  night-shade?  And 
not  to  go  into  the  dark  regions  of  vegetable  chemistry, 
may  we  ask  him  what  analysis  he  can  make  of  Jameses 
Powder  ?  We  advise  him  (meaning  Plaintiff)  to  try  to 
get  an  engagement  in  the  Tonic  Wine  establishment^ 
(meaning  a  certain  quack  or  empirical  establishment  for 
the  sale  of  a  certun  quack  medicine  called  or  known 
by  the  name  of  Tonic  Wine,)  to  write  puff  letters  for 
the  concern,  (meaning  said  last-mentioned  quack  or  em- 
pirical establishment,)  as  it  seems  much  more  in  his 
(meaning  Plaintiff's)  line  than  chemical  analysis,  of  which, 
according  to  his  own  evidence,  he  knows  notiiing/' 

The  Defendant  pleaded  the  general  issue. 

At  the  trial  before  Best  C.  J,,  at  the  last  Middlesex 
sittings,  the  Plaintiff  proved  the  publication  of  the 
alleged  libel  by  the  Defendant  in  a  periodical  journal, 
of  which  he  was  the  proprietor.  And  also  that  he  per^ 
sisted  in  selling  it,  and  in  refusing  to  disclose  the 
author's  name,  notwithstanding  a  remonstrance  by  the 
Phuntiff 

It  was  also  proved  that  the  Plaintiff  was  a  member  of 
the  Royal  College  of  Surgeons ;  it  did  not  appear,  how- 
ever, that  he  wlis  practising  as  a  surgeon,  but  that  he 
was  proprietor  of  an  establishment  in  Regent  Street^ 
Westminster^  called  the  Athenaion^  the  precise  objects  of 
which  were  not  distinctly  shewn;  but  it  seemed  that  lec^ 
tares  of  various  kinds  had  been  given  there^  and  that, 
in  some  way  connected  with  it,  an  entertainment;  con- 
sbting  pardy  of  music^  and  partiy  of  poetry  or  lectures, 
bad  been  announced  at  the  Argyle  Rooms  in  the  same 
street. 

The 
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The  Plaintiff's  petition  to  the  House  of  Commons, 
which  it  was  proved  had  been  read  there,  was  as 
fioUows: 

<<To  the  Honourable  the* Commons  of  the  United 
Kingdom  of  Oreai  Britain  and  Ireland^  in  Parlia- 
ment assembled. 
^  Thie  humble  Petition  of  tJAarles  Duanej  member  of 
the  Royal  CoUq^e  of  Surgeons  in  London^  subscribed 
Iqt  other  members  of  the  same  College,  *> 

*^  Sheweth,  —  That  the  present  charter,  whereby  th^ 
fiuxtioiis  and  privil^es  of  the  members  of  the  Royal 
^  Cdkfg^  of  Surgeons  in  London  are  regulated,  so  far  fiom 
praCeding  v^olarly  bred  practitioners,  often  subjects 
themto  injuiy  and  insult,  by  the  tolerance  of  ignorant 
dtsqoalified,  and  unworthy  persons,  to  praqtise  the  art  and 
sdoKse  of  surgery  in  the  very  heart  of  our  metropolis; 
dietxdlege,  though  a  chartered  body,  not  being  authorised 
to  prevent  any  person  whatever  fircnn  practising  sui^gery, 
akhoQgh  it  possesses  sufficient  power  to  punish  its  own 
members  fiur  any  breach  of  its  bye-laws. 

*^That  for  the  better  protection  of  the  public  and 
the  community  at  large  agaAst  the  immorality  and  the 
horrors  daily  committed  by  quack  doctors,  and  to  secure 
the  medical  profession  in  general  in  its  rights  and  im- 
munities,  as  well  individually  as  collectively,  it  is  be- 
come necessary  (from  the  extraordinary  inundation  of 
tadacious  empirics,  who,  of  late  years,  have  so  shame- 
lessly assumed  the  professional  character)  that  an  ap- 
plication be  made  to  parliament  for  arresting  the  pro- 
gress of  so  much  moral  turpitude  in  a  country,  whose 
laws  ale  supposed  to  flow  spontaneously  to  meet  an^^ 
ticqp^ted  wrong* 

^^  That,  with  a  view  to  remedy,  as  much<  as  possible, 
die  baneful  eflfects  of  medical  quackery  (pmotised  by  the 
WjT  dregs  of  the  people)  it  is  amongst  odier  things 
intended,  that  stations,  after  the  pka  of  the  National 

Vaccine 


1825. 


fi4  CASES  IN  £AST£R  T£RM 

1825.       Vaccine  Esiablishmeniy  shall  be  formed  in  various  districts 
Dunne      ^^^^^ut  the  kingdom,  where  three  members  at  least 
v.  of  the  Royal  College  of  Physicians  and  Surgeons  in 

ANPBB3Qy>  Jjonion  shall  attend  every  morning  to  give  advice,  with- 
out remuneration,  to  the  indigent  of  both  sexes,  and 
^  that  the  institution,  for  thesQ  and  other  reasons  equally 
cogent  and  irresistible,  shall  be  inlitled  <  The  Royal 
Medical  Institute**  That  one  of  the  principal  objects 
df  this  society  be  to  preserve  the  dignity  and  just  privi- 
leges of  the  respective  classes  of  the  physician,  the  sur- 
geont^  and  the  apothecary,  and  to  support  the  credit  of 
those  persons  who  honorably  demean  themselves  in  their 
respective  branches,  —  to  promote  useful  and  scientific 
communications,  and  &ir  and  honorable  practice,' — to 
prevent  abuses  in  the  profession, —  to  punish  pretenders 
to  it,  and  to  adopt  such  other  measures  as  may  be  best 
catettlated  to  ensure  respectability  to  its  members,  and 
advantage  to  the  community. 

^*  That  during  ten  years  extensive  practice  on  the 
I  continent  of  JSt^-ope,  your  petitioner  never  heard  of  any 
quack  doctor  being  tolerated  for  an  instant;  on  the  con* 
trary,  if  it  were  found  thtt  even  any  member  of  the 
profession  acted  in  any  way  derogatory  to  his  proles- 
sional  character,  he  would  be  immediately  handed  over 
to  justice,  to  be  dealt  with  according  to  a  specific  law  in 
the  code  Napdeon^  for  the  punishment  of  medical  men 
and  impostors  pretending  to  medical  knowledge.  Your 
petitioner  further  humbly  b^  leave  to  observe,  tbat^ 
however  speculation  may  be.  allowed  to  extend  and 
ramify  itself  in  other  concmis  of  life,  it  should  never  be 
permitted  in  a  well  regulated  government,  in  what  re- 
gards the  health  and  lives  of  our  fellow  creatures. 
Your  petitioner  has  every  reason  to  believe  that,  at  the 
most  moderate  calculation,',  several  thousands  of  lives 
are  annually  sacrificed  through  the  ignorance  and.im* 
proper  treatment  of  quack  doctora,  not  to  say  any  thing 

of 
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of  the  numerous  miserable  objects  of  disease  in  bur 
streets  and  in  our  hospitals,  the  effects  of  their  deadly 
nostrums. 

'  ^^  That  the  malpractices  of  quack  doctors  are  wisely 
goarded  against  in  every  country  of  Eurdpe^  except  Bri^ 
tain  /  —  fi>r  no  person  (under  pain  of  fine  and  imprison- 
Beat,)  is  allowed  to  take  the  charge  of  the  sick,  or  even 
to  direct  the  application  of  medicines,  without  having 
gone  through  the  proper  at^m\ii  ot  examination  as  to 
lib  ptvifessibnal  knowledge  and  acquiremanta.  In  Eng^ 
kmi  it  b  notorious  that  we  have  not  only  carpenters, 
fidorsi  bricklayers'  labourer's  lead-fMnciL-makers,  Jews 
oM  cldthes  men,  jotimeymen  linendrapers,*  and  men  of 
colour,  but  even  women  quacks,  who  practise  their 
dvpfidties  on  the  unwarjr  and  untbinkjpg  ■  part  of  the 
pmbltc,  by  plundering  all  those  who  have  the  folly  to 
approach  them^  whilst  many  are  absolutely  deprived  of 
life  by  them,  and.  others,  who  have  the  misfiyrtunetb 
escape  death,  are  left  to  drag  on  a  miaerabW.esiiatenoe 
with  an  entirely  broken  constitution  for  the  remainder 
of  tbdlr  days.  The  baneful  effects  top  of  pisttent  medicines, 
is  they  are  calM^  deserve  particular  notice^  the  compo- 
iition  of  which  is*  formed  in  such  a  manner  as  to  render 
Aeir  a^mitiistration  at  all  times  dangerous,  and  but  too 
often  firaught  with  death :  whereas  on  the  continent  no 
medicines  .'(similar  to  those  with  us  called  patent)  are 
permittedto  be  scMf  without  first  haivlng^lMen  anal^^aed 
by  the  ooi»tituted  medioaliiuthorilieB,  aikdidiily  examined 
by  the  respective  faculties  of  medicine.  > 
/  <^  That  if  this 'plan  were  iadopted  in  Britain^  your 
pelitiober.  huml^ly  submits  many  valuable  lives  would  be 
savied  annuaUy,  and  hot  one  twentieth  of  the  miseraUe 
obiects  would  be  found  in  our  streeti^'  or  in  our  faos* 
pitals  as  at  present;  and  this  might  be  efiected  without 
lessening  materially:  the  revenue  pipduced  by  such 
poisonbUB  mea^-^far  the  rapoiters  would  naturally 
^  limit 
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limit  the  use  qf  such  m^icine^  jto  cbosedi^eafiesk  only  id. 
which  they  would  be  useful,  and  they  would  ei^o  prer. 
vent  any  improper  article  being  introduced  into  their 
comi>osition«  Your  petitioner,  how^eT)  whilst  he  ac- 
knowledges that  there  are  efficacious  remedies  for  some 
few  diseases,  the  mode  of  whd$i$  operation  by  which  tliey 
cure  is  unknown,  and  such  remedies  are  called  specifics, 
as  arsenic  and  cinchona  in  interipittentSiL^ — mercuiyin 

•»  and  sulphur  in  p^orfk^  denies  that  quack  medioinea. 

not  composed  of  these  ingredients,  and  applied  in  those ' 
diseases  just  mentioned,  have  any.  specific  effects,  and 
eveh  if  they  had»  he  humbly  submits,,  nevertheiessf  that 
it  would  not  only  be  repugnant  to  reason^  •biit'pre«* 
judicial  to  societyi  to  give  a  latitude  to  'the  unleamed, 
ignorant,  uuw(;|thy  and  unprincipled  quack,  to  do  ini9« 
chief  by  those  pretended  specifics  for. different  maladiesr 
which  have  no  foundation  in  fact: — and  wiiilst  it  tboyi^: 
the  fireed<Hn  of  our  laws  in  this  respect^  it  affords  an 
opportunity  to  those  impostors  to  commit  every  species 
of  InUid  and  depredation  on  the  public,  particularly  to 
the  ruin  both  of  the  pocket  and  constitution  of  the  lower 
classes,  always  eager  to  flock  for  relief  to  thoae  daring 
en^)iric8,  whose  trade  it  is  to  hold  out  extraordinai^. 
promises  to  their  dupeii  of  their  cures,  whid  they  know 
themselves  totally  unable  to  perform. 

*^  Your  petitioner  therefore  most  humbly  prayis  that 
this  Honourable  House  may,  in  its  wisdonv  lAscuetbe 
Englitk  nation  firom  the  obloquy  thrown,  upon  it: by 
foreigners  of  all  nations,  of  b&ng  a  tnursery^for  thorn 
vip^  denominated  quack  doGlxH*s,  by  making  a  kw, 
rendering  it  a  misdemeanour  for  any  person  (for  the 
sake  of  gain  or  reward)  to  prescribe  for  the  siek»  with-f 
out  the  necessary  qualification  of  a  diploma-»-and  enable 
the  present  institute  to  prosecute  to  conviction  disqoidi^ 
fed .  peisons  sd  present  or  tp  a^jpfit^su^  otho* 
mea||U]»  as  may  tend  to  eradideite  this  great  evil^  as^ity 

the 
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DUNNB 

**  And  your  petitioner,  as  in  duty  bound,  «. 

will  ever  pray,  Anderson, 

«  Charles  Dunned 
«•  164,  Regent  Street j  lOth  May,  1824." 

BeUCi.  told  the  jury,  that  if  the  publication  com<» 
pUned  of  was  a  libel,  it  was  aggravated  by  the  De« 
Cndant's  conduct  at  the  time  of  the  Plaintiff's  rembn* 
stance;  it  was,  however,  for  the  jury  to  consider  whe* 
tiier  that  publicaition  was  a  malicious  and  wanton  attack 
npoa  the  private  or  professional  character  of  the  Plain* 
ti£^  or  whether  it  was  no  more  than  a  fair  comment  on 
tile  Plaintiff's  petition  to  the  House  of  Commons.  If 
the  writer,  without  any  ostensible  cause  for  an  attack, 
had  come  forward,  as  of  his  own  knowledge,  to  impute 
to  the  Plaintiff  ignorance  in  his  profession  of  a  surgeon, 
that  would  have  been  a  libel  for  which,  unless  justified 
by  proof  of  its  truth,  the  writer  would  have  been  liable 
Co  answer  in  damages.  But  if  he  had  not  imputed  ig- 
norance to  the  Plaintiff,  except  in  so  far  as  he  had  col* 
lected  the  existence  of  ignorance  irom  the  contents  of 
the  Plaintiff^s  petition;  if  the  attack  was  only  through 
the  sides  of  the  petition,  and  not  spontaneous ;  in  short, 
if  what  bad  been  written  was  no  more  than  a  fair  com* 
rnent  on  that  petition,  the  Defendant  was  entitled  to  a 
verdict;  for  where  a  man  obtruded  himself  on  the 
paUii^  by  proposing  measures  to  affect  the  interests  of 
the  oommunity  at  large,  his  proposals  were  legitimate 
oljects  of  observation  and  criticbm;  and,  if  professing 
to  instroct  and  reform  the  world,  he  manifested  an  in* 
eompeteiKe  for  the  task  he  chose  to  impose  on  himself, 
there  could  be  no  offence  in  warning  the  public  against 
die  incapacity  of  such  a  self-constituted  instructor.    The 
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such  was  the  fact.  Admitting  that  the  preseniation  of 
a  petition  to  parliament,  or  to  an  officer  of  state,  (i^oirf 
man  v.  Ives  (a),)  was  not  such  a  publication  as  wpul4 
subject  the  petitioner  to  proceedings  for  .libel  on  account . 
of  any  allegations  contained  in  the  petition,  yet^lf  the : 
petition  related  to  matters  affecting  the  community  at 
large,  it  was  a  publication  that  invited  and  justified  fair 
criticism  more  than  any  other.  1^  acc0rdiqg;;rto  the 
principle  laid  down  in  Carr  Vs  Hoodj  the  author  of  a 
book  on  ordinary  topics  became,  by  publishing  it  and 
offering  himself  to  the  notice  of  mankind,  a  fair  object 
of  criticism  and  comment,  much  more  so  did  the  author 

• 

of  a  petition  to  the  legislature,  proposing  measures  ex- 
tensively affecting  the  interests  of  the  communitf^'^S^ 
was  of  the  utmost  importance  not  only  that  such  mea- 
sures should  be  fully  and  freely  examined,  but  that  the 
proposers  of  them  should  be  exposed)  if  by  a  manifest^ 
ation  of  weaknjess  and  ignorance  they  proved  themselves 
incompetent  to  the  task  they  had  undertaken;  sucb^ 
pretenders  were  the  most  dangerous  enemies  of  improve- 
ment, by  deterring  men  of  real  talents  and  knowledge 
from  presenting  themselves  to  the  notice  of  the  publijC,, 
and  it  was  therefore  not  only  permissible,  but  a  duty  ioi 
every  journalist  to  expose  their  ignorance- 

[Gaselee  3.  That  argument  might  perhaps  apply,  if 
the  alleged  libel  had  been  a  counterpetitioa  to  the 
legislature.] 

There  was  nothing  in  the  present  publication  iro^i 
which  malice  could  be  inferred,  and  the  Court  wQf^kJi 
not  grant  a  new   trial   where  it  was  not  likely  2<y.  * 
damages  would  be  recovered.  -   Marsh  and  Ux.  v.  Bower 
and  Ux.{b)  ,     ,  : 


(a)  sB.taj1. 46% 


{i)  %fr,MSs^* 
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f^^/^^an  supported  his  rule  upon  the  grounds  on 
which  it  had  been  obtained,  and  the  Courts  without 
expressing  any  further  opinion,  made  the  rule  absolute ; 
tb^  costs  of  the  former  trial  to  abide  the  event  of  the 
new  trial. 

Rule  absolute. 


1825. 


Dunns 
AvDEaso^% 


Upon  the  second  trial  the  plaintiff  recov€:red  one 
fiirthing  damages. 


Stead,  Daker,  Jackson,  Wainwrioht,  and 

SowDEN  V.  Salt. 


Jftff  ty 


THE  five  Plaintiffs  declared  against  the  Defendant  for 
work,  labour,  and  materials,  and  on  the  common 
money  counts. 

The  general  issue  was  pleaded ;  and  at  the  trial  before 
BaykyJ.t  York  Lent  assizes  1825,  the  Defendant  put  in 
an  award  upon  the  matter  touching  which  the  action 
had  been  brought.  The  articles  of  agreement,  however, 
which  contained  the  submission,  wei*e  signed  in  the  first 
instance  only  by  the  Defendant  Salt^  and  the  Plaintiffs 
Stead,  Daier,  and  Jackson.  The  time  limited  in  them 
having  expired  without  any  thing  being  done,  they  were 
i^ed  a  second  time  with  altered  dates  by  Stead,  who 
added  the  words,  '^  for  ourselves  and  partners,  William 
J^ainwright,  Isaac  SowdenJ* 

'ft  Spearing  that  the  Plaintiffs  were  not  general  part* 
ners,  but  partners  only  in  the  dealings  to  which  the 
award  referred,  the  learned  judge  thought  the  instru- 
ment ofisobinissi^i]^  insufficient ;  and  a  verdict  was  taken 
ibr  the  Plaintifi^  subject  to  an  application  to  this  Court 
fosellt  aside  and  enter  a  nonsuit,  on  the  ground  of  thi* 
defect  in  the  luhmission. 

H  S  Pilt 


One  of  several 
partners  can* 
not  bind  the 
others  by  a 
submission  to 
arbitration, 
even  of  mat- 
ters arising  out 
of  the  business 
of  the  firm. 


Stead 
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1825.  PeU  Serjt,  obtained  a  rule  nisi  to  this  effect,  on  the 

ground  that  there  was  no  difference  between  the  incidents 
of  a  general  partnership  and  a  partnership  in  a  particular 

Salt.  transaction  ;  —  that  a  payment  to  one  of  several  part* 
ners  would  operate  as  a  discharge  of  a  debt  due  to  the 
whole  firm ;  —  that  a  release  of  such  a  debt,  executed  by 
one  of  several  partners^  would  be  valid  against  the 
others ;  as  also  a  release  of  an  action ; — that  an  admission 
by  one  of  several  partners  would  be  equally  binding  on 
the  others ;  —  that  each  partner  had  authority  to  act  for 
the  firm  in  all  matters  relating  to  the  business  carried 
on  by  them ;  -—and  that  although  an  authority  could  not 
be  implied  to  one  of  them  to  bind  the  others  by  a  sub- 
mission to  arbitration  on  matters  foreign  to  such  busi- 
ness, {Sandelatid  v.  Marsh\  {a)  yet  a  submission  to 
arbitration  on  matters  arising  out  of  it,  seemed  to  be  as 
much  within  the  scope  of  the  partnership  authority,  and 
as  necessary  to  its  success,  as  the  ordinary  conduct  of 
their  trade. 

Vaidghan  and  JVilde  Serjts.  for  the  Plaintiffs  relied  on 
Com.  Dig.  Arb.  D.  2.  "  If  there  be  a  controversy  be- 
tween A*  of  the  one  part,  and  B.  and  C  of  the  other, 
and  B.  submit  for  himself  and  C,  and  there  be  an  award 
that  B.  shall  pay,  this  is  good,  though  C.  be  a  stranger. 
So  if  jB.  submit  for  himself  and  bis  partner ;"  from  which 
they  argued  that  B*s  having  been  holden  singly  liable, 
must  have  proceeded  on  the  ground  that  his  engage- 
ment  did  not  bind  his  partner*:  they  referred  to  Strang* 
ford  V.  Greed (b)  as  an  authority  to  the  same  effect: 
urging  that  the  executing  a  submission  to  refer  to  arbi- 
tration was  not  an  act  within  the  ordinary  course  of 
business,  but  a  delegation  of  an  authority,  and  that  an 
award  might  call  on  the  partners  to  perform  acts  which 
by  law  they  could  not  be  called  on  to  perform ;  as  to 

(a)  %B.tffji.  673«  (^)  a  Mod.  asS. 

execute 
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execute  deeds,  &c.     That  they  could  not  revoke  the  au-        1825. 
thority  which  had  been  given,  and,  therefore  ought  not 
to  be  bound  by  it. 


Pell  was  heard  in  support  of  his  rule,  and  the  Court 
having  taken  time  to  consider,  judgment  was  now  de- 
livered by 

Best  C.  J.     The  only  question  in  this  case  was,  whe- 
dier  the  Plaintiffs  were  concluded  by  an  award  which 
had  been  made  on  the  subject  of  the  demand,  to  enforce 
wltich  the  action  was  brought.     The  plaintiffs  are  five 
in  number,  but  the  submission  to  the  award  was  signed 
by  no  more  than  three  of  them,  and  tlie  question  is, 
whether  a  submission  by  the  three  will  bind  the  five. 
The  Court  are  of  opinion  that  it  will  not  bind  them.     It 
has  been  urged  that  a  release  by  one  of  several  partners 
will  bind  the  others,  and  that  is  true,   because,  as  a 
debtor  may  lawfully  pay  his  debt  to  one  of  them,  he 
ought  also  to  be  able  to  obtain  a  discharge  upon  pay- 
ment.    It  has  further  been  urged  that  the  admission  of 
one  partner  is  binding  on  his  fellows,   this,  however,  is 
not  exactly  so;  such  an  admission  is  evidence  against  all 
the  partners,  and  as  such  evidence,  it  may  affect  them 
more  or  less,  but  it  does  not  affect  this  case,  for  even  iu 
the  case  of  a  general  partnership,  one  of  the  partners 
cannot  bind  the  others  without  an  authority  express  or 
implied,  and  an  authority  can  only  be  implied  for  what 
is  necessary  to  carry  on  the  trade  in  which  the  partners 
are  concerned.    Now  to  enter  into  a  submission  for  arbi- 
tration is  no  part  of  the  ordinary  business  of  a  trading 
firm,  and  there  is  nothing  in  the  present  case*  to  shew 
that  either  of  the  parties  had  authority  to  bind  the  others 
to  such  a  submission      It  is  true  that  in  Strangford  v. 
Greed  the  point  now  determined  was  not  exactly  in  issue, 
but  it  was  almost  inseparably  connected  with  the  point 
which  was  there  decided :   it  was  laid  down  in  that  case 

H   4-  that 
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1825.  that  partner  A.  may  engage  for  the  perfoi^i|Qance  of  an 
agreement  by  his  co  partner  2?.,  and  if  B.  faijs  to  perfprpHf 
it  will  be  a  breach  of  A.*s  engagement;  if  it  is  a  breach 

Salt.  of  A.*s  engagement,  it  seems  to  be  implied  that  B.  was 
not  jointly  bound  with  him,  for  had  he  been  bound,  it 
would  have  been  a  breach  of  the  en^agemept  of  l^otk^,. 

The  language  of  ComyrCs  Digest  is  to  the.  saraie  i^ect. 
•'  If  there  be  a  contrpv^rsy  betvyeen  -4.  of  the  ope  pa^ 
and  B.  and  C*  of  the  other,  and,&  submit,  for  biaosi^ir 
and  C,  and  there  be  an  award  that  ^.  shall  .pay,  this^ 
good,  though  C  be  a  stranger."  We  should  ^)e. sorry  ^ 
establish  a  principle  by  which  those  who  are.  ^fpnc^ern^ 
in  joint  contracts  should  be  rendered  more  extensively 
.  liable  than  at  present.  .   ..i- 

Rule  discharged* 


•   J 


>  I 


MajtA^  Thomas  w:  Jackso^. 

Totayofone  ''PHE  declaratioh  stated,  thut  the  Defendant  Was  W 

the  business  of  husbandmatt,  iahd  ftrmer  of  a  certairt  largefarm  of 
a  com  vendor,  arable  and  other  lands,  with  the  appurtenances,  and  a 
**        **?  *     Teiidor  of  the  cor ti  by  him  raised  and   erown  in  abd 

rogue  and  a  ^  *'  ... 

swindling  ras-   upon  his  said  farm  and  lands  and  carried  on  the  busi- 

cal;  you  de-  ^gj,g  ^f  ^  husbandman  and  vendor  of  corn  with  great 
bushels  of  oats  integrity,  and  with  the  good  opinion  of  his  neighbours 
worse  by  6^.  and  other  good  subjects;  and  that  tlie  Defendant 
I  b"r  ^*  ed*°  slandered  him,  by  saying  to  him  and  of  him,  as  such 
for,"  is  action-  husbandmao,  &rmer,  and  vendor  of  corn,  in  the  pre- 
able,  and  en-  sei,ce  and  hearing  of  others,  '*  You  are  a  rogue  and  a 
verdict  without  swindling  rascal ;  you  delivered  me  100  bushels  of  oats 
proof  of  spe-  worse  by  6d.  a  bushel  than  I  bargained  for ;"  where- 
oanaagc.  u^pQj^  one  Marry  who,  before  the  speaking ^of  the  wordsf 
was  about  to  make  a  purchase  of  the  plaintifl^  refiised  to 
do  so;     The  Defendant  pleaded  the  general  issue,  atid 

justified 
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justified  the  charge  of  selling  oats  Gd»  a  bushel  worse 
than  those  bargained  for. 

At  the  trial  before  Bayley  J.,  last  York  assizes,  the 
PlaiiitiflT  proved  the  speaking  of  the  words,  as  alleged  in 
the  declaration,  but  failed  in  establishing  the  existence 
of  the  si^ecial  damage. 

-  ■  'Whereupon  the  learned  Judge  told  the  jury,  that  un- 
tess  special  damage  was  proved  the  action  could  not  be 
maintaihed ;  and  that  therefore  they  must  find  a  verdict 
'lor  the  Defendant.  But  in  order  to  save  the  parties 
'Ae  expence  of  coming  to  trial  again,  in  case  the  Coiirt 
iTiOTe  should  dissetit  from  his  direction  touching  the 
•special  damage,  they  might  also  say  what  damage  they 

* 

thought  the  Plaintifi"  hod  sustainecl  by  the  speaking  of 
At  words  only^ 

The  jury  found  a  verdict  for  the  Defendant,  and  said 
they  could  find  no  dami^g^  fpj*  the  Plainufi^  '^  begause 
he  had  not  substantiated  the  charge." 

Bosanquet  Secjt.  obtained  a  rule  Tim  to  set  aside  this* 
▼erdict  and  enter  a  verdict  for  the  Plaintifi*,  or  to  allow 
him  a  n^w  tiual^  pn.tbe  ground  th^t  the  words  alleged  in 
ithe,  .declaration  'hayings  been  spoken  of  the  Plaintifi*  in 
his  business  or  calling  of  a  corn  vendor,  were  actionable^ 
and  entitled  him,  to  a  verdict  without  proof  of  special 
damaiie, 

FcagAisr/i'Serjt.  shewed  cause,  but 

*  Thd  Clouri  were  clearly  of  opinion,  that  these  words 
spoken  of  a  corn*f'actor  were  actionable,  without  proof 
of  special  damage ;  and  Best  O.  J.  said,  that  such  would 
ht  the  case  wtth  «ny  words  which  imputed  to  a  man 
finuidulent  conduct  in  the  business  whereby  he  gained 
hm  bread. 

'  The  rule,  therefore,  for  o;  new  trial  was  made  abso- 
hi^'  onles^  the  d.efendant  oonsented  within  a  week  to 
fliDow  a.  verdict  to  be  entered  for  the  Plaintiff  with  405. 
damages. 
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j^aj  14.  Collier  v.  Jacob. 

An  agreement  'j^HIS  was  an  action  on  the  stat.  2  &  S  Edw.  6.  c.  13., 
of  wheat  by  ^^^^  improperly  setting  out  the  tithe  of  wheat, 

one  sheaf  At  the  trial  at  the  lastZ^/^JBtii^ assizes,  before  GaseleeJ., 

•  ^M-^^*  certain  witnesses  whom  the  jury  believed,  stated  that  the 
out  of  each  of  Plaintiff  had  at  a  vestry  agreed  that  the  tithes  should  be 
many  shocks  taken  in  the  following  manner,  viz.  the  sheaves  were  to 
illeeal!  ^^  ^^^  ^P  ^^  shocks  of  ten  each,  and  the  Plaintiff  was 

to  have  one  sheaf  out  of  each  shock,  taken  by  the  De- 
fendant at  varying  intervals ;  as,  the  first  sheaf  in  the 
first  shock,  the  second  in  the  second  shock,  the  third  in 
the  third  shock ;  so  that  out  of  the  sheaves  in  the  field 
he  was  to  take  the  first,  the  twelfth,  the  twenty-third, 
and  so  on. 

Gaselee  J.  told  the  jury,  that  if  they  believed  the 
Plaintiff  had  made  this  agreement,  and  that  the  Defend- 
ant had  in  consequence  taken  the  trouble  to  set  up 
shocks  which  he  would  not  otherwise  liave  done,  they 
ought  to  find  a  verdict  for  the  Defendant  This  was 
done;  and 

Bosanquet  Seijt.,  who  had  obtained  a  rule  fiisi  for  a 
new  trial,  on  the  ground  that  the  verdict  had  been  given 
against  tlie  weight  of  evidence,  now  contended,  also,  that 
diis  mode  of  tithing  was  illegal,  and  likely  to  lead  to  a 
;iraud  on  the  parson ;  that  tlie  parson  had  no  right  to 
seli^ct  any  particular  sheaf,  and  that,  therefore,  it  could 
not  be  allowed  to  tlie  farmer  to  do  so. 

Best  C.J.  Though  I  might  have  disbelieved  wit- 
Hisses  who  stated  that  a  man  had  made  an  agreement 

so 
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so  prejudicial  to  his  own  interests  as  this  must  have 
been  to  the  interest  of  the  PlauitifF,  the  jury  have  be- 
lieved them,  and  have  confirmed  the  existence  of  the 
agreement,  in  which  I  think,  in  the  way  it  was  put  to 
the  jury  by  my  Brother  Gaselee^  there  was  nothing  il- 
legal, although  the  mode  of  tithing  adopted  was  more 
likely  to  lead  to  fraud  than  any  I  ever  heard  of. 
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BuRROUGH  J.  {a).  The  lege!  mode  of  tithing  wheat 
is  by  the  sheaf;  but  it  is  also  very  common,  especially 
in  the  west  of  England,  to  tithe  it  by  the  shock ;  an 
agreement  to  which  effect  has  here  been  given  by  the 
jury,  without  any  imputation  of  fraud.  The  verdict, 
therefore,  ought  not  to  be  disturbed. 

Gaselee  J.  concurring,  and  adding  that  no  fraud 
had  been  practised,  the  rule  was 

Discharged. 

(a)  Par  A  J.  had  gone  to  Chambers. 


MoRLEY  and  Others  v.  Booth  by. 


May  14. 


Same  v.  Boothby  and  Clarke. 


TTHE  Plaintiffs  declared,   that,   in.   consideration  that  «*  Messrs. 

the  said  Plaintiffs,  at  the  request  of  the  said  De-  ^^''^^^^ 

fendants,  would  sell  and  deliver  to  certain  persons  using  hereby  pro- 

^  mlse  that  your 
draft  on  William  Clarke^  Son,  and  Co.,  due  at  Messrs.  Mastermaju^f  at  six  month?, 
on  the  47th  of  November  next,  shall  be  then  paid  out  of  money  to  be  received  from 
St.  Philips  %  church,  say  amount  1 74/.  ijj.  sd.  —  IV,  Clarke^  W.  Bootbbj  ••*' 

Held,  that  this  undertaking  was  vrnd  .within  the  statute  of  frauds,  nd  consideration 
appearing  for  Bootl^y^  profnise. 

the 


IM 
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BobrnfiT. 


the  style  of  William  Clarke,  Son,  and  CJo.,  certain  goods,^ 
wares,  and  merchandises,  of  certain  value,  to  wit,  of  the 
value  t>f  174/.  135.  5t/.,  to  be  used  in  and  about  building 
a  certain  church,  to  wit,  St.  Phillip*^  church,  dXSheffieldt 
in  the  county  of  York,  to  be  paid  for  by  a  bill  of  ex- 
change, to  be  drawn  by  the  said  Plaintiffs  upon  tlie  said 
WiUiam  Clarke,  Son,  and  Co.,  to  be  payable  at  a  certain 
day  then  to  come,  to  wit,  at  a  day  not  earlier  than  the 
27th  day  of  ^otJCTwiertheii  iiext,  the  said  Defendants  un- 
dertook, and  then  and  there  faithfully  promised  the  said 
Plaintifis  that  the  said  bill  should  be  paid  when  due  out 
of  such  monies  as  the  said  Defendants  should  receive- 
before  the  said  bill  should  become  due,  for  and  on  ac- 
count of  the  building  of  the  said  church ;  and  the  said 
Plaintiffs  aver  that  they,  confiding  in  the  said  promise 
fitid  undertaking  of  the  said  Defendants,  did  afterwards^ 
to  wit,  on,  &c.,  at,  &c.,  sell  and  ddtver  t6  the  said  Wil» 
Uam  Clark,  Son,  and  Co.  divers  goods,  wares  and  mer- 
cliahdises  of  the  value  aforesaid,  to  be  used  in  and  about 

f  • 

tihe  building  of  the  said  church,  and  did  afterwards,  to 
wit,  on  the  27th  day  of  May  in  the  year  aforesaid,  draw 
aciprtain  bill  for  the  said  sum  of  money  on  the  safd 
William  Clarke,  Son,  and  Co.,  payable  to  the  order  of 
the  said  Plaintifis,  at  a  certain  day  not  sooner  than  the 
27th  of  Naoember  in  the  year  aforesaid,  to  wit,  on  the 
$Oth  day  of  the  month  last  aforesaid;  and  the  said  Wil- 
liam Clarke,  Son,  and  Co.  then  and  there  duly  accepted 
the  said  bill ;  and  although  the  said  bill  afterwards,  and 
wb^n  the  same  became  due  and  payable,  to  wit,  on  \ht 
SOth  day  of  November  in  the  )»ear  aforesaid,  in  the 
county  aforesaid,  was  duly  presented  for  payment  there- 
of; and  although  the  same  was  then  and  there  dis- 
hbhorisid"  by ^he  said  WiUiam  Clarke,  Son,  and  Co.,  the 
sakP^ceptbirs-theredfJ^f^wliiclr  said^ribhiises  the  said 
j!>^(^^Nuitk^SeE^i^  Ho  whi^-^oi^-  &cj^^"ati'&c4  bad 
SHiiiei  md  although  the  said  Defendants' received  be* 
^:V^  -^  -  fora 


IK  !rifKT9i3i;tif ^C4ii  oi?  e^S^iV. 


199 


f(»r».lbe4Mll  became  due,  and  from  thence  hitherto  have 
had  ftuiBcient  monies  for  and  on  account  of  the  building 
the  said  church,  to  satisfy  the  said  bill,  yet  the  said 
Defendants,  not  regarding  their  said  promise ,  and  up* 
d^rtaking,  but  contriving  and  intending  to  deceive  andf 
4$s(rAu4  the  said  Plain t{fr&  in  this  respect,  have  not,  (al?^ 
though  often  requested  so  to  dp)  guaranteed  the  paymet^ 
oT-che  snid  bill,  or  paid  or  caused  to  be  paid  the  sum  qf 
money  therein  specific  or  any  part  thereof  to  the  8ai4 
^tntiifs.  .?, 

There  were  various  other  counts,  but  all  stating  ji^ 
lobstance  the  same  undertaking.  •  . 

The  Defendants  pleaded^  th^t  the  supposed  promise 
was  a  special  promise  to  answer  for  the  debt  of  othi^^ 
persons,  to  wit,  the  said  persons  using  the  style  of 
William  Clarifij  Son,  and  Co, ;  and  that  no  agreement 
ia  respect  of  or  relating  to  the  9uppo6ed  cause  of  actiop,. 
or  any  memorandum  or  note  thereof,  wherein  the  con'«* 
sideratioa  for  the  said  promise  .was  stated  or  sbewn^  was, 
according  to  the  form  oC  ;th^  statute  in  si;ch  case  made 
and  provided,  in  writing  or  signed  by  the  said  Defend- 
ant, or  by  any  other  person  or  per^ps  by  then^  there^ 
into  lawfully  authorized.  The  Plaintifis  replied,  th^t  a 
certain  agreement  in  respect  of  apd  relating  to  the  $a}4, 
cause  of  action,  wherein  the  consideration  for  the  said 
promise  ^was  stated  and  ^hewn,  was,  according  to  the 
form  of  the. statute  in  such  case  made  and  provid^dy. 
made  in  writing  and  signed; by  the  said  Defendants^ 
vfaich  said  last  mentioned  agreement  was  and  is,  to  the 
effect  following ;  that  is  to  say,    . 


1825. 


MORLBY^ 


**  Messrs.  MorUjf  and  Co,  .      h 

/<  We  hereby  promise  that  your  dra|k  oq 

ffiUiam  Qarke^  ^oa^  ^nd  Co.  due  at  Me^nkJl2iu6?i> 

sum's  at  siK  months^  due  o|i  the  27th  of  Nofoember  ^e^U 

shall  be  then  <paid  piit,  c^  money  to  he  received  firom 

/  Si.PkiUfu 
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MORLEY 


St  Philijfs  Church;  say  amount  174^  IS^.  Bd*^   say 
27th  November. 

"  Sheffield,  "  We  are,  yours, 

Matf26.  1824?."  W.  Clarke,  W.  Boothby.'^ 


a 


And  this  the  said  Plaintiffs  are  ready  to  verify. 

Denlurrer,  assigning  for  cause,  that  the  supposed 
agreements  in  writing  mentioned  in  the  replications,  do 
not  state  or  shew^  according  to  the  form  of  the  statute 
in  such  case  fnade  and  provided,  any  such  consider- 
ations or  consideration  for  the  promises  or  promise  as 
in  and  by  the  declaration  are  alleged  to  have  been 
the  considerations  of  such  promises  respectively;  and 
also  for  that  the  supposed  agreements  in  the  said  repli- 
cations mentioned,  do  not,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  state  or  shew 
any  considerations  or  consideration  for  the  promises 
menUoned  and  set  forth  in  the  declaration,  or  for  any  or 
either  of  those  promises.     Joinder  in  demurrer. 

The  action  against  BaothJby  alone  was  upon  an  under- 
taking in  substance  the  same  as  the  above^  and  the 
pleadings  were  framed  accordingly. 

Onslow  Serjt.,  in  support  of  the  demurrer,  relied  on 
Wain  V.  Walters  (a),  Lyon  v.  Lamb  (i),  Saunders  v.  Wake- 
field (c),  and  Jenkins  v.  Reynolds  {d),  and  contended  that 
no  consideration  for  the  Defendants'  promise  appeared 
on  the  face  of  these  instruments,  the  language  respect- 
ing Si.  Philip's  Church  not  being  intelligible  without 
recourse  to  oral  testimony,  which  it  was  the  express 
object  of  the  statute  of  frauds  to  exclude. 


Pell  Serjt.  contia  said,  that,  admitting  the  correctness 
of  the  principle  laid  down  in  Wain  v.  Walters,  there  had 


(a)  sEasU 

(b)  feU.Mi 


10. 

Merc.  Guar.  a6o. 


(f)  aB.^  ^.S9S* 
{d)  SB.&A.JA. 


^  always 
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idwajs  been  much  indecision  in  the  application  of  it,  as 
it  frequently  led  tp  great  injustice,  and  promoted  breach 
of  &ith.     He  referred  to  the  language  of  Dallas  C.  J. 
in  Pace  v.  Marsh  {a) — "  These  cases  ought  not  to  tie 
encouraged  beyond  what  the  law  strictly  warrants ;  be- 
cause parties  too  frequently  by  entering  into  such  engage- 
ments occasion  extensive  credit  to  be  given,  and  then 
get  out  of  their  obligation  in  any  way  they  can ;"  —  and 
to  the  disapprobation  expressed  by  the  Chancellor  in 
Eg  parte  Mtnet{b)  on  the  subject  of  the  doctrine  laid 
down  in  IFain  v.  Walters.     A  very  slight  indication  of 
the  consideration  for  the  Defendants'  promise  had  been 
bolden  sufficient;  and  the  case  of  Boehm  v.  Campbell {e)y 
where  the  guarantee  was  sustained,  could  not  be  distin- 
guished from  the  present,  in  which,  from  the  date  of  the 
guarantee,  and  the  language  of  the  bills,  the  consider- 
ation was  sufficiently  connected  with  the  building  of  the 
church. 


1825. 


MORLEY 

v. 
BoOTflBY. 


Onslow  replied,  that  Boehm  v.  Campbell  was  anterior 
to  Saunders  v,  Wakefield  and  Jenkins  v.  S^nolds^  and 
that  the  consideration  in  that  case  was  more  apparent 
than  in  the  present. 

Cu7\  adv.  vult. 

Best  C.  J,  now  delivered  the  judgment  of  the  Court, 
and  after  stating  the  pleadings,  and  observing,  that 
though  a  sufficient  consideration  for  the  Defendants' 
promise  was  stated  in  the  declarations,  the  instruments 
set  out  in  the  replications  did  not  contain  any  proof  of 
the  averments  in  the  declarations,  —  said,  -^ 

The  common  law  protected  men  against  improvident 
contracts.  If  they  bound  themselves  by  deed,  it  was  con- 
sidered that  they  m  ust  h  ave  deter  mined  upon  wbatth^y  were 


(m)  I  Bimgh^  si  6*         (Jb)  14  Fa*  jw.  z^a 
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BOOTHBY. 


about  to  do»  before  they  made  so  solemn  an  engagement ; 
and  therefore  it  was  not  necessary  to  the  validity  of  the 
instrument,  that  any  consideration  should  appear  on  it« 
Iif  all  other  cases  the  contract  was  invalid,  unless  the 
party  making  the  promise  was  to  obtain  some  advan- 
tage, or  the  party  to  whom  it  was  made,  was  to  suffer 
some  inconvenience  in  consequence  of  the  one  making, 
Qv  the  other  accepting  such  promise. 

If  the  contract  was  oral,  the  benefit  or  inconvenience, 
as  well  as  the  other  parts  of  the  contract,  could  only  be 
proved  by  parol  testimony.  When  the  contract  was 
reduced  to  writing,  it  was  required  not  only  that  the 
obligatory  part,  but  that  the  inducement  or  consider* 
ation  should  also  be  in  writing,  because  it  was  always 
a  rule  in  the  law  of  evidence,  that  no  parol  testimony 
could  be  admitted,  either  to  supply  the  defects,  or  ex- 
plain the  contents  of  a  written  instrument  If  the  writ* 
ing  did  not  prove  the  consideration,  it  could  not  be 
proved  in  any  other  manner,  and  thus  the  contract  failed, 
because  the  consideration,  without  which  it  was  alto- 
gether inoperative,  could  not  be  shewn.  When  the 
statute  of  frauds  declared  that  no  person  should  be 
charged  with  the  debt  of  another  except  on  an  agree* 
ment  in  writing ;  if  the  clause  in  the  statute  had  not  ex- 
pressed (as  I  think  it  does)  that  the  itliole  agreemenf 
should  be  in  writing,  the  law  of  evidence  would  have 
rendered  it  necessary  the  whole  should  have  been  in 
-writing,  by  declaring,  as  it  uniformly  has  done,  that 
nothing  could  be  added  to  the  terms  expressed  in  writ- 
ing by  parol  testimony.  Applying  the  principles  of 
common  law  to  the  statute,  which  is  a  safe  mode  of 
construing  acts  of  the  legislature,  I  say,  as  I  said  in 
Saunders  v.  Wakefield^  that  if  I  bad  never  heard  of  Wain 
v«  Walitrs  1  ^ould  have  held,  that  a  consideration  must 
appear  on  the  &ce  of  the  written  instrument  It  must 
alio  occur  to  any  on^  that  to  attain  the  «Towed  olgect 

of 
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of  ,the  statute  of ,  frauds  (namdy^ .  the  .prevention  of  per-*^       l%^5m 
juiy\  it  is  more  necessary  to  require  thattbecQusidet-. 
ation  of  a  bar^in.  should  appear  in  writing,  than  any 
other  term  or  condition  of  it. .  That  the  consideration, 
should' appear  oq  the  instrument,  not  in  any  set  formal . 
tenD%  but  with  clearness  enough   for  the   courts  to 
jn^e  of  its  sufficiency,  is  now  fully  .established  by  Wain  ^ 
y.  JValiers^  and  Saunders  v.  Wakefield^  mth^  King's 
Bitchy. an4  Jenkins  v.  JReynqldSj  iA  this. Court.  ^ 

The  ,pre$9nt  Lord  Chancellor  is  reported  to  have- 
csqiressed  himself,  in  ex  parte  Minet^  dissatisfied  with, 
the  jadgment -of  Wain  v.  Walters.  .  I  ,  think  his  Lord-i 
sUg^^must  have  been  mistaken  by  the  reporter,  wha. 
htt;  made  the  Chancellor  say,   ^f  The  undertaking  of  ^ 
one  man  for  the  debts  of  another  does  not  require., 
a  ocmsideration  moving  between ,  them."     No  court  of  ^ 
coibfnpn  law  has  ever  said  that  there  should  be  a  con- 
fidenitibn  directly  between  the  persons  giving  and  re^, 
cdvifig  the ' guaranty.     It  is  enough. if  the  person  for^ 
whom  the  guarantor  becomes  surety  has  benefit,  or  the , 
pej^n  to  whom,  the  guaranty  is  given  sujSer  incon-*.; 
▼euience,   as  an  inducement  to  the  surety  to  become 
guaran^;  for  the  principal  debtor. 
.  Tbe„  Chancellor,  did  not  decide  this  point  in  that  case* 
In  ex  parte  Gardom  {a\  this  question  came  again  be- 
fore the  Chancellor,  and  his  Lordship  again  expressed  ^ 
lus.difiBa|^fiM:tipn  at  Wain  v.  Walters^  but  his  judgment 
is  not  in  opposition  to  the  authority  of  that  case.     The  -; 
jodgmept  of  the  Chancellor  i^as,  that  there  was  a.  suffi-v  • . 
dent  consideration  expressed  in  the  guarantee.  .   - 

I  must  observe,  that  Saunders  v.  Wakefield^  and  Jenkins 
V.  Bofnddsy  have  been  decided  by  the  King's  Bench  ; 
and  the  Common  Pleas,  since  the  cases  hi^equity.^^..;^,^    j 
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181t5.  In  tbe  cases  of  Boehm  v,  Campbell^  and  Pace  y»  Marsh 

r^^^^    this  Court  did  not  mea^  to  over-rule  them,  but  gav. 
v»  their  judgments  on  the  ground  that  there  was  a  suffi 

cient  consideration   expressed  on  the  written  instru 
ments..    In  both  those  cases  a  by-gone  consideratioi 
was  expressed  on  the  guarantees ;  whether  such  con* 
sideration  was  sufficient,  it  is  not  now  material  to  in* 
quire,  because  in  the  instrum^its  set  in  these  declar- 
ations there  are  neither  past  nor  future  considerations* 
It  does  not  i^pear  that  the  credits  which  had  pre- 
viously  been  given  to  the  original  debtors  were  excused 
in  consequence  of  those  guarantees.    When  the  bills 
which  had  been  given  were  at  maturity,  the'  debtors  could 
be  sued  as  well  after  as  before  the  giving  of  the  guA* 
rantees.    The  debtors  had  no  benefit,  nor  did  the  cre- 
ditors put  themselves  to  any  inccmvenience  in  con- 
sequence of  the  execution  of  those  instruments.     Al- 
though one  of  the  papers  speaks  of  money  for  St, 
PAiUiifs  church,  it  does  not  appear  that  the  persons 
subscribing  such  paper  had  any  thing  to  do  with  any 
such  money.    The  replications  setting  fordi  these  gua- 
rantees do  not  support  the  declaration,  and  we  are  of 
opinion  there  must  be  judgment  for  the  defendants. 

Judgment  tx  the  Defendants  accordingly. 
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LivETT  V.  Wilson.  Maj  i6. 

'PRESPASS  for  breaking  and  entering  the  Plaintiff's  Defendant 

close,  called  the  yard,  in  the  parish  of  Si.  Andrew^  ^^*n1^f  ri  ht 
m  the  town  of  Cambridge.  of  way  by 

The  Defendant  pleaded  that  before  and  at  the  said  ^^^*  «»^»e- 
teveral  times  when,  &c.,  he  was  seized  in  his  demesne  pjaiQ^^  ^nJ^ig 
as  of  fee  of  and  in  a  certain  messuage  and  yard  in  the  replication, 
parish  aforesaid,  and  that  long  before  any  of  the  several  ^^^^he 
times,  when,  &&,  to  wit,  on  the  1st  January  1764?,  at  the  the  trial,  there 
parish  aforesaid,  by  a  certain  deed  then  and  there  made  j*^?  conflict- 
between  John  Waterfield^  the  then  owner  of  the  said  ^^  ^y^^  ^„ J 
dose  of  Plaintiff  called  the  yard,  and  who  was  then  interrupted 

seized  thereof  in  his  demesne  as  of  fee,  and  Thomas  ^^^^^[^^ 

way,  the  Judge 

Blanks  and  Mary  his  wife,  who  were  then  seized  in  their  directed  the 

demesne  as  of  fee,  in  right  of  the  said  Mary^  of  and  in  J^T*  that  if 
t  Ti  f  "T^  n     t  11  upon  this  itnie 

the  messnage  and  yard,  now  of  Defendant,  and  whose  ^hey  thoueht 

estates  therein  he^  Defendant,  now  hath,  but  which  said  Defendant  had 

last-mentioned  deed  hath  since  been  lost  and  destroyed  ^.^f^^^"?^ 

•^        nght  of  way 

by  accident,  and,  therefore,  cannot  be  produced  to  the  unintermpt- 
Court  here,  and  the  date  whereof  is  for  that  reason  ^Y  ^°^  "^<^ 
wholly  unknown  to  Defendant,  the  said  John  Waterfield  ^^^^  j,   ^ 
so  being  owner  of  the  said  close,  in  which,  &c.,  did  grant  tue  of  a  deed, 
to  the  said  Thomas  Blanks  and  Mary  his  wife,  in  right  Jj^jf^^^^ 
of  the  said  Mary^  so  then  being  the  owner  of  the  said  Defendaih ;  if 

messuage  and  yard,  now  of  Defendant,  and  to  the  heirs  *^^  thought 

J        •  i-^i         'J  Ti>r  c  "J  .  •  there  had  been 

and  assigns  of  the  said  Mary  as  aforesaid,  a  certain  way  ^^..^^y  grant- 

from  the  public  highway  or  street  called  the  Petty  Cury^  ed  by  deed, 

into,  through,  over,  and  along  the  said  close  called  the  ^JTT^^i 

yard,  in  which,  &c.,  unto  and  into  the  said  messuage  and  piaihtiff: 

yard  of  Defendant,  and  so  back  again  from  the  said  last     ^^^^»  *|**^ 

mentioned  close  into,  through,  over,  and  along  the  said  ^^^  ^^i^^ 

I  2  close, 
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close,  in  which,  &c.,  called  the  yard,  unto  and  into  the 
said  public  king's  highway  to  go,  return,  pass,  and  re- 
pass on  foot  in  and  along  the  said  last  mentioned  way 
at  seasonable  hours  in  the  day  time. 

The  Plaintiff  replied,  that  the  said  John  Waterfield  so 
being  owner  of  the  said  close,  in  which,  &c.,  did  not 
grant  to  the  said  Thomas  Blanks  and  Ma^y  his  wife,  in 
right  of  the  said  Mary^  being  the  owners  of  the  said  mes- 
suage and  yard,  now  of  Defendant,  a  certain  way  to  pass 
on  foot  from  the  said  public  highway  or  street  called  the 
Petty  Cury^  into,  through,  over,  and  along  the  said  close 
called  the  yard,  in  which,  &c. 

Upon  this  replication  issue  was  taken,  and  there  was 
also  a  new  assignment,  upon  which  judgment  was  suf- 
fered by  nil  dicit.  At  the  trial  before  Gaselee  J.  at  the  last 
Cambridge  assies,  it  appeared  that  the  premises  occu- 
pied by  the  Plaintiff  and  Defendant  adjoined  each  other, 
and  were  formerly  in  the  bands  of  a  single  owner  who 
divided  them  in  the  year  1 734,  by  a  conveyance  of  part 
to  a  person  under  whom  the  Defendant  claimed,  but  the 
right  of  way  now  asserted  was  not  reserved  in  that  con- 
veyance. As  to  the  undisputed  use  of  the  way,  there 
was  conflicting  testimony,  but  the  weight  of  evidence 
showed  that  the  alleged  right  had  been  pretty  constantly 
contested,  and  the  Defendant  upon  recentry  taking  some 
adjacent  premises  the  approach  to  which  was  by  the  en- 
trance he  claimed  into  the  yard,  said,  "  My  right  of 
way  from  the  street  to  the  yard  can  now  no  longer  be 
resisted." 


Gaselee  J.  referred  to  Doe  d.  Feimick  v.  Bead  {a) 
and  told  the  jury  that  if  upon  this  issue  they  thought  the 
Defendant  had  exercised  the  right  of  way  uninterrupt- 
edly for  more  than  twenty  years,  by  virtue  of  a  deed. 


{a)  sB.bf  A.  132. 


and 
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and  that  that  deed  had  been  lost,  they  would  find  a  ver- 
dict Sor  the  Defendant ;  if  they  thought  there  liad  been 
no  way  granted  by  deed,  they  would  find  for  the 
Plaintiff. 

The  jury  said  they  could  not  find  any  deed,  and  gave 
a  verdict  for  the  Plaintiff. 


1825. 


LrVETT 

V. 

WlLSOH. 


Taddi/  Serjt.  obtained  a  rule  nisi  for  a  new  trial  upon 
an  objection  to  this  direction,  against  which  rule  Wilde 
Seijt.  was  to  have  shewn  clause,  but  the  Court  stopped 
him,  and  called  on  Taddy  to  support  his  rule.  He  con- 
tended that  the  jury  ought  to  have  been  told,  that  if 
they  thought  the  way  had  been  used  uninterruptedly 
for  a  sufficient  length  of  time,  they  might  from  that  cir- 
cumstance presume  a  deed ;  and  he  referred  to  Campbell 
V.  Wilson  {a)j  where  it  was  holden  that  upon  an  un- 
bterrupted  use  for  twenty  years  the  jurj^might  presume 
a  grant.  In  Doe  d.  Fetiwick  v.  Read  the  commencement 
of  the  Defendant's  title  appeared,  and  as  that  title  was 
not  sufficient  unless  confirmed  by  a  subsequent  convey- 
ance, the  jury  were  properly  directed  to  consider  whether 
or  not  any  such  conveyance  had  been  made ;  but  even 
in  that  case  Holroyd  J.  said,  "  In  cases  of  rights  of  way 
the  original  enjoyment  cannot  be  accounted  for,  unless 
a  grant  has  been  made,  and  therefore  it  is  that  from 
long  enjoyment  such  grants  are  presumed."  In  Holcrqft 
V.  Heel  (i),  where  the  grantee  of  a  marjcet  had  suffered 
another  to  erect  another  market  in  his  neighbourhood, 
and  use  it  without  interruption  for  above  twenty  years. 
Eyre  C.  J.  thought  it  was  a  bar  to  an  action  on  the  case 
for  a  disturbance  of  the  franchise,  though  it  was  clear 
that  the  user  originated  without  any  rightful  authority. 
Therefore,  where  there  has  been  a  user  adverse  to  the 


(a)  3£Ar/,a94< 


I  ^ 


{b)  1  B.bf  P.  400. 

Plaintiff, 
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Plaintiff,  it  is  not  for  a  jury  to  find  a  deed,  but  for  the 
judge  to  direct  them  whether  or  not  the  facts  are  suffi- 
cient to  authorize  thexn  to  presume  one. 

Best  C.J.  I  think  that  the  direction  of  the  learned 
Judge  was  perfectly  right,  and  that  he  went  &r  enough  • 
I  do  not  dispute  that  if  there  had  been  an  uninterrupted 
usage  for  twenty  years,  the  jury  might  be  authorized  to 
presume  it  originated  in  a  deed ;  But  even  in  such  a  case 
a  Judge  would  not  be  justified  in  saying  that  they  must, 
but  that  they  may  presume  the  deed*.  If,  however,  there 
are  circumstances  inconsistent  with  the  existence  of  a 
deed,  the  jury  should  be  directed  to  consider  them,  and 
to  decide  accordingly.  In  the  present  case  the  way 
which  was  pleaded  had  not  been  reserved  by  the  deed 
under  which  the  premises  to  which  it  was  said  to  be 
long  were  separated  fi"om  the  PlaintiiTs  premises ;  the 
user,  so  far  firom  having  been  uninterrupted,  had  almost 
always  been  the  subject  of  contest ;  and  the  expression 
employed  by  the  Defendant  upon  acquiring  a  way  to  the 
premises  recently  taken,  showed  that  he  was  distrustful 
of  his  claim  before. 


Park  J.  Nothing  but  uninterrupted  usage  can  raise 
a  presumption  of  a  grant;  here  the  usage  was  always 
interrupted,  and  the  learned  Judge's  charge  was  per- 
fectly correct 

BuRKOVGH  J.  The  charge  to  the  jury  was  so  proper 
that  I  shall  adopt  it  for  the  future.  It  was  of  the  essence 
of  the  plea  and  replication  that  the  jury  should  enquire 
whether  or  not  the  deed  stated  in  the  plea  ever  had 
existence.  If  there  had  been  such  a  deed  it  is  not  pro- 
bable the  usage  of  the  way  would  have  been  constantly 
disputed,  as  it  appears  to  have  been  according  to  the 

evidence 
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evidence  at  the  trial*    There  is  no  ground  for  wishing  18SI. 

to  alter  the  verdict  of  the  jury,  and  the  Defimdant's  rule  ^  ^^  -^  ' 
anstbe 

Discharged;  WitsoM. 


COLLEDOE  V.  Horn.  Maj  z6. 


This  was   an  action  to  recover  motiey  alleged   to  The  fbOowiog 
be  doe  ftom  the  Defendant  to  the  Plaintiff.    ITie  1?^?  ^  ^^ 

_.  I/efeiidant  to 

Defendant  pleaded  the  statute  of  limitations ;   and  as  Pblntiff '•  at- 
to  a  part  of  the  demand^  proposed  at  the  trial  before  torney,  wu 
tbe  Chief  Baron,  at  the  last  Hertford  assii^i  to  prove  §|^  blT^ 
m  admission  made  in  the  presence  of  the  Plaintifff  by  Plaindff.in 
the  Plaintiff's  counseli  in  his  opening  address  to  tbe  ^'^ !?/ 
jmy  (m  a  former  trial ;  wheUf  however,  the  witness,  who  ttitute  of 
vai  called  to  prove  this  admission,  was  asked  *^  what  limiutlont. 
was  smd  by  the  counsel  for  the  Plaintiff,"  the  lewned  ^J^"!^, 
Chief  Baron  prohibited  the  witness  from  answering  and  respecting 
iqeded  the  evidence.  ^^i  *  ^^ 

in  answer  to  the  pleii  of  the  statute  of  limitations,  the  j^a  ^  ju^^  ^q. 
Pkmtiff  gave  in  evidence  the  following  letter  from  the  I  a^m  ready  to 
Defendant  to  the  Plaintir s  attorney-  ,  ^^^  ^*  ^ 

ever  PbuntiflT 
**  Sir,  thinks  proper 

**  I  this  day  received  yours  respecting  Mr.  Thomas  ^  **^  on  the 

Dusiness  s  I 
Cdtkdgi^s  demand;  it  is  not  a  just  one.     I  am  ready  to  am  not  in  his 

debt  90/.,  nor 
any  thbg  like  that  sum ;  shall  be  happy  to  settle  the  difference  by  his  meeting  me  i** 

HtUf  that  the  Judge  was  justified  in  directing  the  jury,  **  that  after  this  letter  the 
statvte  of  limitations  was  out  of  the  questipn." 

Per  Burrougb  J.    A  statement  made  by  a  counsel  upon  his  address  to  the  jufy, 
Vnt  in  die  heariag  of  his  cKcat,  is  tadiag  on  the  clitot  if  hataahesno  objection. 


settle 


120 


CASES  IN  EASTER  TERM 


1825. 


settle  the  account  whenever  Mr.  T.  C.  thinks  proper  to 
meet  on  the  business.  I  am  not  in  his  debt  90^,  nor 
any  thing  like  that  sum :  shall  be  happy  to  settle  the 
difference,  by  his  meeting  me  in  London^  or  at  my 
house. 

**  Yours, 
«*  January  10,  1820.  "  Geo.  Horn. 

"  I  shall  write  Mr.  CoUedge  on  the  subject'* 

The  learned  Judge  told  the  juiy,  that  after  this 
letter  the  statute  of  limitations  was  out  of  the  question, 
and  a  verdict  was  thereupon  found  for  the  Plaintiff. 

Vaughan  Serjt,  objecting  that  the  learned  Judge 
ought  to  have  left  it  to  the  jury  to  determine  whether 
or  not  this  letter  was  an  acknowledgment  of  any  ex- 
isting demand,  and  particularly  whether  it  applied  to 
the  demand  on  which  the  action  was  brought,  instead 
of  taking  upon  himself  to  decide,  that  after  the  letter 
the  statute  was  out  of  the  question,  —  and  objecting 
that  evidence  of  the  admission  by  the  Plaintiff's  counsel 
ought  not  to  have  been  rejected,  —  obtained  a  rule  nisi 
for  a  new  trial. 

Upon  reading  the  Judge's  notes  it  did  not  appear, 
nor  could  it  be  distinctly  ascertained  in  what  part  of 
the  court  the  Plaintiff  stood  at  the  former  trial,  when 
the  alleged  admission  was  made  by  his  counsel,  nor 
whether  he  was  within  hearing  of  what  was  said.  * 


Toddy  Serjt,  however,  who  shewed  cause,  insisted, 
that  whatever  might  be  the  law  as  to  admissions  which 
were  formally  made  and  taken  down  in  the  Judge's 
notes  as  part  of  the  Plaintiff's  case,  under  no  circum- 
stances could  evidence  be  given,  as  against  the  clien^ 
of  statements  made  by  his  counsel  in  the  course  of  aa 

address 
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adiiress  to  the  jury.    These  statements  were  often  no        1825* 
other  than  the  embellishments  of  the  imagination ;  or,  at     ^    ^^^^^ 
all  events,  so  mixed  up  with  such  embellishments  as  not  v. 

to  be  easily   distinguishable   from    them.     The  state-       Hc»n. 
ments  contained  in  a  bill  in  equity  were  not  evidence 
agabst  the  party  who  filed  the  bill,  solely  on  the  ground 
tbat  they  were  supposed  to  be  the  suggestions  of  counsel.' 
As  to  the  language  used  by  the  Judge  touching  the 
defendant's  letter,  it  had  no  such  object  as  that  of  super- 
seding the  functions  of  the  jury,  and  amounted  to  no 
more  than  leaving  the  consideration  of  the  letter  to 
them,  accompanied  with  a  strong  expression  of  his  own 
opinion. 

Vaughan  and  Wilde  Seijts.,  in  support  of  the  rule, 
insisted  that  the  Defendant's  letter  had  not  been  suffi- 
ciently left  to  the  jury,  as  it  ought  to  have  been,  Fix)st  v. 
Bengough  (a),  and  that  it  contained  no  admbsion  of  any 
demand.  Itowcrqft  v.  Lomas  (&),  Hellings  v.  Shcew  (cr). 
Beaky.  Ntnd.{d) 

That  if  the  declarations  of  an  agent  were  admissible 
in  evidence  against  his  principal,  there  could  be  no 
reason  for  excluding  the  evidence  of  counsel.  ^Best  C.J. 
I  cannot  allow  that  the  counsel  is  the  agent  of  the 
party.]  At  all  events,  the  witness  upon  the  present 
occasion  was  stopped  too  soon^  and  before  he  was  re- 
jected ought  to  have  been  permitted  at  least  to  have 
shewn  the  circumstances  under  which  the  alleged  admis- 
aon  was  made. 

Best  C.J.  With  respect  to  the  statute  of  limitations 
none  of  us  entertain  any  doubt.    In  effect,  the  consider- 

(a)  X  Bing.  ft66.  (c)  7  Taunt.  608. 

(h)  4  AT.  W  5. 457.  (<0  45.^-^.568. 

ation 
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IMS.       ation  of  tbe  Defendant's  letter  was  left  to  the  juty, 

*  iii-^  mr     ^y^fa  with  a  atronff  observation  from  the  learned 

V.  Judge»  which  was  well  warranted,  becaose  upon  the  &c« 

Homr.       of  the  letter  there  is  a  dear  admission  of  an  existing 

CKOse  of  action*    If  it  had  been  simply  left  to  the  jury 

to  say  whether  or  not  thb  letter  took  the  Plaintiff's 

case  out  of  the  statute  of  limitations,  and  the  jury  had 

found  for  the  Defendant,  we  must  have  granted  a  new 

trial. 

The  other  question  is  one  of  great  difficifltyi  and  I 
avoid  saying  any  thing  on  it  till  we  have  all  the  facta 
fully  before  us ;  at  present  it  does  not  ^pear  whether 
or  not  the  Plaintiff  was  within  hearing  of  the  statement 
made  by  his  counsel,  or  how  far  that  statement  was 
authorised. 

Park  J.  Even  if  there  had  been  an  omission  to 
leave  the  Defendant's  letter  to  the  consideration  of  the 
jury,  yet  if  no  possible  doubt  arises  on  the  construction 
of  it,  that  omission  would  be  no  ground  for  granting  a 
new  triaL 

Upon  the  other  question  there  must  be  a  new  trial  to 
ascertain  the  fiusts ;  till  they  are  known,  I  abstain  from 
coming  to  any  conclusion  on  the  subject. 

BuRROUGH  J.  Where  a  letter  is  so  clear  as  this,  a 
judge  is  justified  in  telling  the  jury  it  is  an  admission  of 
a  debt  Upon  the  other  question,  I  see  no  difficulty  at 
all ;  parties  are  every  day  bound  by  the  acts  and  de« 
clarations  of  their  counsel;  if  the  Plaintiff  was  in  court, 
heard  what  his  counsel  said,  and  made  no  objection,  I 
think  be  was  bound. 

Gaselse  J.  There  is  nothing  in  tbe  question  upon 
the  statute  of  limitations.    Upon  the  other  question  I 

forbear 
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forbear  to  give  any  opinion  under  the  present  imperfect 

ftatement 

The  rule  for  a  new  trial  was  then  made  absolute 
with  an  agreement  to  discharge  it  if  the  Plaintiff 
would  consent  to  accept  S6h  in  fiill  of  his  de- 
mand. 


Horn. 
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Jones  v.  Ds  Lisle.  Jmv  3. 

T^ADDYSerjUf  upon  an  a£Sdavit  showing  that  a  writ  The  Court 

of  error  in  this  case  had  been  sued  out  expressly  J^^  iSlhtS* 
far  delay,  and  that  the  Defendant  had  fled  to  Paris^  allowance  of  4 
moved  for  a  rule  nisi  to  set  aside  the  allowance  of  the  writ  of  error, 
writ,  over  which  allowance,  as  being  the  act  of  the 
Court,  the  Court,  he  insbted,  might  exercise  its  dis- 
cretion* 

Sed  per  Curiam.  We  cannot  interfere.  If  the  writ 
bas  been  improperly  sued  out,  you  may  move  against 
the  attorney, —  apply  to  Chancery,  whence  the  writ 
isnies,r— or  move  to  proceed  with  execution  notwith- 
standing;—but  thq  officer  of  this  Court  is  bound  to 

Vol.  hi.  K  allow 
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Jones 
Db  Lisle. 


allow  the  writ,   and  might  be  attached   if  he  refused^ 
Such  a  motion  was  never  made  before. 

Tad(b/  not  finding  it  expedient,  umler  the  circum- 
stances of  the  case,  to  move  to  issue  execution  notwith- 
standing the  writ  of  error, 

Took  nothing. 


Jurtif4» 


Barnard  v.  Neville. 


Affidavit  to 
hold  to  bail 
OQ  the  ground 
that  Defend- 
ant was  in- 
debted to 
Plaintiff  in 
trust  for  De- 
fendant, under 
a  deed  by 
which  the 
Defendant  had 
covenanted  tt> 
pay  **  at  cer- 
tain times  and 
on  certain 
events  now 
past  and 
happened  :*' 
Held,  suffi- 
cient. 


T'HE  affidavit  to  hold  to  bail  stated  that  the  Defend- 
ant  was  indebted  to  the  Plaintiff  in  trust  for  the  de- 
ponent, und^r  a  deed  by  which  the  Defendant  had 
covenanted  to  pay,  ^^  at  certain  times,  and  on  certain 
events  now  past  and  happened.*' 

Pell  Seijt.  moved  to  discharge  the  Defendant  on 
filing  a  common  ^appearance,  on  the  ground  that  this 
affidavit  was  not  sufficiently  explicit;  that  perjury  could 
hot  be  assigned  oh  it;  and  that,  for  aught  that  appeared, 
{he  consideration  for  the  debt,  and  the  whole  transaction, 
might  be  illegal.  He  cited  the  language  of  Le  Blanc  J. 
in  Bosanquef  v.  Fittts{a)  to  show  that  in  such  a  case 
breaches  ought  to  be  assigned,  atid  that  it  should  appear 
the  Plaintiff  was  damnified. 

Best  C.J.  We  think  this  affidavit  sufficiently  certain ; 
it  states  a  deed  under  which  a  debt  was  to  ^accrue  at 
certain  times,  and  on  certain  events,  and  it  alleges  that 
those  times  and  events  have  passed  and  happened.     If 


(a)  aM.^S.  330. 
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^fcey  have  not,  the  deponent  may  be  indicted  for  perjury. 
Tbe  case  which  has  been  referred  to  was  very  different, 
for  there  it  was  left  to  the  Court  to  infer  that  a  debt 
might  be  due;  here  it  is  expressly  stated  that  a  debt  is 
due.  As  to  liie  possible  illegality  of  the  consideration, 
that  is  a  matter  to  be  pleaded  or  proved  if  it  exists,  but 
not  decided  summarily  on  motion. 

Park  J.  The  consideration  is  never  stated  in  affi- 
davits to  hold  to  bail  on  bills  of  exchange,  and  there  is 
no  reason  for  requiring  it  in  a  case  like  the  present. 

BuRROUGH  J.  If  we  acceded  to  this  motion,  affi- 
davits to  hold  to  bail  must  be  made  as  long  as  de- 
darations. 


18^5. 


Barnard 

NBVILL& 


Gaselex  J.  concurred,  and  Pell 


Took  nothing. 


HouLisTON  V.  Smyth. 


Jtmt  7« 


Assumpsit  to  recover  against  the  husband  17/.  for 

board  and  lodging  provided  for  his  wife  by  the 

Plaintiff,  fiom  the  18th  of  May  to  the  13th  of  July 

1824. 

At  the  trial  before  Best  C.J  ^^  Middlesex  sittings  after 
Easter  term  last,  it  appeared  that  the  Defendant  having 
treated  his  wife  with  unusual  cruelty,  she  had  quitted 
him  under  the  apprehension  of  further  violence,  and 
had  tekxsa  reftige  with  the  Plaintiff.  Among  other  &cts, 
it  was  proved  that  the  Defendant,  sanctioned  by  the 
opini(m  of  a  young  medical  man,  had,  in  182S|  confined 

K  2  his 


Wliere  a  wii« 
leaves  lier  bus* 
band  under 
such  an  appre« 
hensionof  pei> 
sonal  violence 
as  a  jury  shall 
esteem  to  have 
been  reason-^ 
abley  her  bus- 
band  is  liable 
for  necelsariet 
fiinushed  for 
her  support* 
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HouLisTOir 
,  Smyth. 


.his.  wife  in  a  mad-house,  although  she  was  perfectly 
sane,  and  was  afterwards  released  under  a  habeas  corpus. 
She  then  returned  to  her  husband,  and  the  immediate 
occasion  of  her  flight  to  the  PlaintifPs  was  personal 
violence  on  the  part  of  her  husband,  he  having  struck 
her  with  his  fist  in  the  face,  having  threatened  her  with 
u  pistol^  and  with  another  confinement  in  the  road- 
house. 

On  the  part  of  the  Defendant  it  was  proposed  to 
shew  that  in  December  1824,  the  ecclesiastical  court  had, 
ill  a  suit  for  a  divorce,  decreed  the  Defendant's  wife 
alimony  from  the  8th  of  May  preceding;  and  also  that 
about  two  years  previously  to  the  trial  she  had  com- 
mitted adultery.  The  Chief  Justice,  however,  dismissed 
these  two  grounds  of  defence,  as  aflbrding  no  answer  tp 
the  action;  the  alimony  not  having  been  decreed  till 
some  months  after  the  period  of  the  PlaintifPs  claim, 
and  the  Defendant  having  received  his  wife  again  after 
the  commission  of  the  alleged  adultery ;  and  he  directed 
the  jury  that  if  they  thought  the  Defendant's  wife  had 
left  his  house  with  reasonable  grounds  for  apprehending 
personal  violence,  she  was  entitled,  wherever  she  went, 
to  credit  for  her  support. 

The  jury  having  found  a  verdict  for  the  Plaintiff  with 
1 7/.  damages, 


Vaughan  Seijt.  moved  for  a  rule  nisi  fbr  a  new  trial, 
on  the  ground  that  the  jury  had  been  misdirected ;  he 
urged  that  no  case  had  gone  so  far  as  to  decide  that  the 
wife  was  entitled  to  credit  if  she  left  heir  husband  upon 
a  mere  apprehension  of  violence.  In  Horwood  v. 
Heffer  (a)  Mansfield  C.  J.  said,  «  Nothing  shorty  of 
actual  terror  and  violence  will  support  this  action.** 
And  Lawrence  J.  thought  the  circumstance  of  a  pro- 


(a)  3  Taunt.  4%i. 


stftute 
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stitute  being  placed  at  the  husband's  table  not  sufficient 
to  justify  the  wife's  departure^  so  long  as  she  could 
obtain  support  in  his  house. 

'  If  mere  apprehension  of  yiolence  were  sufficient  ta 
authorize  such  a  course,  a  fiintastic  woman  might  elbper 
without  any  just  cause  of  complaint,  or  upon  fear  of  that 
degree  of  chastisement  which  the  law  allowed. 

Then  the  aliniony  which  had  been  decreed  to  the* 
Defendant's  wife  had  relation  back  to  a  period  anterior 
to  the  Plaintiff's  claim ;  and  if  he  could  recover  in  tliis 
action^  she  would  have  the  credit  obtained  against  her 
husband,  as  well  as  her  alimony. 

With  respect  to  the  adultery,  it  might  be  that  the 
husband  upon  receiving  his  wife  again  knew  nothing  of 
it,  and  ki  that  case  he  would  be  discharged  from  any- 
claim  upon  her  subsequently  quitting  his  roo£ 


1825^. 


HOULlSltHTi 

Smyth»'^ 


Best  C.  J.  There  is  not  the  least  pretence  for  tliisr 
motion ;  the  only  ground  on  which  a  new  trial  can  be 
asked  for  is  a  supposed  mis*direction  on  my  part.  I 
tok]  the  jury  that  if  they  were  of  opinion  the  Defend- 
ant's wife  had  reasonable  ground  to  apprehend  personal 
violence,  she  was  justified  in  leaving  her  husband ;  that> 
(he  man  who  received  and  supported  her  under  such 
circumstances. acted  like  a  Christian,  and  in  a  Christian 
country  was  entitled  to  compensation.  I  am  still  of  that 
bpinion,  and  it  is  warranted  even  by  the  case  of  Han-^ 
ksx)od  T.  differ :  for  Lawrence  i.  says,  "  You  did  not 
'state  any  apprehension  of  her  personal  safety;"  fix>m 
which  it  may  be  inferred  that  if  evidence  had  been  ad- 
duced of  such  apprehension,  the  decision  of  Uie  C^ourt 
would  have  been  the  other  way.  But  a  woman  is  not 
bound  to  wait  till  actual  violence  is  committed,  and  if 
she  has  reasonable  ground  for  apprehending  danger^ 
may  fly  from  the  presence  of  her  husband.  It  has  been 
ebjected,  that  the  establishment  of  this  principle  may 
lead  ianciful  women  to  quit  their  homes  without  suffi- 

K  3  cieiit 
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NouiiisToir 


cient  reason.  The  apprebensioiii  however,  is  not  to  he 
merely  such  as  a  &nciful  woman  nday  entertain,  but  sucb 
as  a  jury  shall  esteem  to  have  been  fdt  upon  reasonable 
grounds.  It  was  put  to  the  jury  in  the  present  case^^ 
whether  they  thought  Ae  woman  had  reasonaUe  ground 
for  apprehending  personal  violence.  The  jury  were 
warranted  in  concluding  she  apprehended  a  repetition^ 
of  the  violence  oH^ed  to  her  the  year  preceding;  and 
more  horrid  treatment  nb  female  had  eVer  experienced.' 
If  I  had  recollected  the  cases  decided  by  Lord  Ellens 
borough^  I  should  haVe  decided,  eveft  at  Nisi  Frius^ 
against  the  case  of  Horvoood  y.  Heffer.  The  doctrine 
in  that  case  cabnoft  be  law.  Is  a  decent  woman  to  stay 
under  the  samef  roof  with  a  prostitute  ?  to  sit  at  the 
same  table  with  her  ?  or  to  give  place,  and  receive  her 
meals  in  a  separate  apartment  ?  The  law  can  never  re- 
quire any  woman  to  act  contrary  to  decency :  —  If  a 
wife  remains  in  the  house  with  her  husband  and  an 
adulterers,  I  doubt  whether  she  could  afterwards  obtain 
a  divorce  for  the  adultery  of  her  husband;  her  continu-' 
ance  in  tlie  house  with  her  husb^id  under  such  circum-* 
stances,  might  be  considered  as  an  assent  to  his  conduct, 
and  prejudice  her  case  in  the  Spiritual  Court 

As  to  the  act  of  adultery  which  has  been  imputed  in 
dib  case  to  the  Defendant's  wiPe^  it  can  be  no  defence 
to  an  action  arising  out  of  transactions  subsequent  to  her 
return  to,  and  reception  by  her  husband.  In  order  to 
render  adultery  on  the  part  of  the  wife  a  defence  for  the 
husband  in  an  tfetion  like  the  present,  she  ought  to  be 
repudiated  at  the  time  of  the  adultery,  and  not  received 
again. 

The  alimony  was  not  decreed  till  many  n^onths  after 
the  flight  of  the  Defendant's  wifey  so  that  she  must  have 
starved  if  the  husband  were  not  holden  liable  for  her 
support  in  the  mean  time. 

Park  J.  There  is  no  ground  whatever  for  interfer- 
ing with  this  verdict.     The  direction  to  the  jury  wa» 

18  perfectly 
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perfecdy  correct,  and  the  true  question  was,  whether  the       1825. 
conduct  of  the  Defendant  was  such  as  to  occasion  on  the    hqulibton 
part  of  his  wife  a  reasonable  and  strong  apprehension  of  v. 

personal  violence.  From  what  had  passed  before,  she  Smyth^ 
had  a  reasonable  ground  for  apprehending  such  vio- 
lence^ and  the  jury  have  drawn  the  proper  conclusion. 
I  am  surprised  at  the  language  ascribed  to  the  Court 
m  Harxoood  v.  Hfffer^  because  it  is  abhorrent  from  every 
fedimg  of  a  man  and  a  Christian.  It  is  not  to  be  endured 
that  the  mistress  of  a  house  should  confine  herself  to  a 
diamber  with  bare  necessaries^  when  a  prostitute  if; 
sitting  at  the  same  table  with  her  husband.  That  can- 
not be  the  law  of  England^  because  it  ia  not  the  law  qf 
morality  and  religion. 

BuBROUGH  J.  It  is  not  necessary  for  us  to  consider 
the  case  of  Honvood  v.  Hfffer :  the  only  question  here 
is,  whether  there  was  evidence  at  the  trial  from  which 
the  jury  might  presume  the  wife  had  a  reasonable 
ground  to  apprehend  personal  violence.  I  am  of 
opinion  there  was  enough  to  warrant  this,  and  that  the 
verdict  ought  not  to  be  disturbed. 

GaseleeJ.  It  is  not  necessary  for  us  to  enquire 
DOW  what  species  of  violence  will  justify  a  wife  in  leaving 
her  husband's  house,  for  it  is  impossible  to  doubt  that 
the  improperly  confining  her  in  a  madhouse,  is  of  itself 
a  sufficient  cause.  It  was  for  the  jury  to  say  whether 
or  not  a  reasonable  ground  of  apprehension  existed,  and 
they  having  found  the  fact,  I  do  not  feel  myself  called 
upon  to  give  any  opinion  on  the  case  of  Horwood  v. 
Heffer*  I  have  always  considered  the  law  on  tUis  sub- 
ject to  be  as  laid  down  by  Lord  Kenyouj  that  if  a  man 
renders  his  h6use  unfit  for  a  modest  woman  to  continue 
in  it,  she  is  authorised  in  going  away. 

Rule  refused. 
K  4 
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June  7.  Abbott  v.  Rice. 


Where  an  at-  T^'HE  Plaiiitiff  was  the  occupier  of  8  fann  which  bad 
<^Tw^ar  ^'^  mortgaged  to  the  Defendant.    There  being 

authority  from  also  a  subsequent  mortgage  of  the  same  property,  the 

the  Piamtifli     Defendant  wtw  amx)inted  receiver  of  the  rents.    John 

commeneed  an  1        »  .       , 

action  of  i^     MiUs^  who.daiftied  under  the  second  mortgage,  and 

plevin»andthe  xmder  a  purchaise  of  the  equity  of  redemption  from  the 
Plaintiffiknow^  .  t      1      -r^  <•    j 

inffof  thepio-  T^^riff^ffjir^  came  to  an  account  witli  the  *  Defendant, 

ceedingt,  tuf*  promised  to  pay  him  the  amount  of  his  daim  on  the 
tobe  otfri^  property,  caused  his  authority  as  receiver  to  be  revoked, 
down  to  trial,  and  gave  the  Plaintiff  notice  to  pay  rent  to  him,  Mills. 
but  afterwards,  j^m^  having  failed  to  discharge  the  Defendant's 
wi^heDe-  <^c^9  the  Defaidant  in  August  1823  (having  been  for 
fendant,  en«^  some  time  preceding  in  receipt  of  the  rents),  distrained 
fiurtion  on  the'  ^^^  ^^  arrear  which  he  had  allowed  to  accumulate  under 
record  without  the  expectation  that  MiUs  would  have  discharged  all  the 

securing  the      incumbrances  on  the  property. 

attorney  lus  s:     tr      ^ 

costs,  the  MUh  and  kis  attorney  then  sent  for  the  Plaintiff,  and 

Court  refused   havmg,  under  a  promise  of  indemnity,  induced  him 

entry  of  satis-  ^  ^*^  ^  replevin  bond,   which  they  themselves  also 
faction.  executed  as  his  sureties,  commenced  in  the  plaintiff's 

name,  an  action  of  replevin  against  the  Defendant. 

The  Defendant  upon  applying  to  the  Plaintiff  found 
that  he  was  not  aware  of  the  nature  of  the  instrument 
he  had  signed,  and  had  no  intention  of  prosecutii^g  a 
replevin. 

The  Plaintiff  and  Defendant  then  concerted  measures 
for  terminating  the  proceedings,  and  obtained  a  judge^s 
order  for  transferring  the  papers  in  the  action  from 
MUWs  attorney  to  Plaintiff's  attorney,  upon  paying 
MUUs  attorney  his  costs  up  to  that  time. 

These 
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These  costs  not  having  been  paid,  the  order  was  re-        1825. 
scinded,  and  MiUs^s  attorney  havins:  received  no  further^     ^  /  ^ 
notice  from  the  Plaintiff,  proceeded  to  trial.  •  v. 

'  At  the  trial  the  Defendant  put  in  an  admission  by  the  l^itx^ 
Plaintiff  (signed  jui^t  before  the  cause  was  called  on), 
that  the  Plaintiff  held  the  premises  as  tenant  to  the  De- 
fendant ;  and  the  judge  who  presided  having  left  it  to 
the  jury  to  decide  whether  or  not  this  admission  had 
been  executed  fraudulently  and  with  a  view  to  deprive 
Jff/b^s  attorney  of  his  costs,  the  jury  found  a  verdict 
for  the  Phiintiff. 

The  Plaintiff  then,  without  communicating  with 
Mitt^s  attoimey,  caused  an  entry  of  satisfiictiDn  to  be 
made  on  the  record. 

•  The  foregoing  facts  appeared  in  affidavits  made  by 
Mills  and  his  attorney  on  the  one  side,  and  the  Plaintiff 
and  Defendant  on  the  other;  the  Plaintiff,  further,  ex- 
pressly denjring  that  he  had  ever  given  MiUis  attorney 
any  authority  to  commence  a  suit;  affirming  that  Mills 
and  his  attorney  had  omitted  to  give  him  any  indemnity ; 
that,  thelrefore,  he  and  the  Defendant  had,  without  fraud, 
concerted  measures  to  terminate  the  action  as  quickly 
as  possible;  the  Plaintiff  never  having  had  any  intention 
to  contest  the  Defendant's  title,  and  having  told  Mills's 
attorney's  ag^pt  that  he  would  not  allow  the  pro^ 
eeeding. 

Wilde  Seijt  having  upon  the  affidavit  of  Mills  and 
his  attorney,  obtained  a  rule  nisi  for  vacating  with  costs 
the  entry  of  satisfaction  on  the  judgment  roll,  upon  the 
ground  that  the  Plaintiff  and  Defendant  had  colluded 
together  to  deprive  MiU^s  attorney  of  costs  to  which  he 
was  feirly  entitled, 

Spankie  Seijt  now  shewed  cause,  and  relied^  on  the 
fact  that  Mills^s  attorney  had  never  any  authority  for 
commencing  the  suit. 

midcy 
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Abbott 


1825^  JVtlde,  however,  urged,  that  the  suit  must  be  deemed 

to  have  been  carried  on  with  the  Plaintiff's  concurrence, 
9.  inasmuch  as  it  appeared  that  though  he  was  fully  aware 

^k;'^  of  the  proceedings^  he  never  interfered  to  prevent  MiU^s 
^toniey  from  carrying  the  cause  down  to  trial.  The 
case^  therefore^:  fell  within  the  principle  of  Payne  v. 
jBqgers{a)  and  ffickey  v.  Bari  (6),  and  the  Court  would 
interfere  for  the  protectbn  of  its  oflScer. 

B^stC.J*  Notwithstanding  the  case  of  Payne  v. 
Rogers^  which  goes  a  long  way,  I  doubt  the  power  of 
the  Court  to  follow  up  the  blow  they  are  now  called  upon 
lo  strike ;  for  if  we  were  to  set  aside  the  entry  of  satis- 
fection,  and  execution  were  thereupon  to  issue,  could 
we  grant  an  attachment  against  the  Plaintiff  if  he  chose 
to  discharge  the  goods  in  the  hands  of  the  sheriff?  But 
the  ground  of  my  decision  in  t^  present  instance^  is» 
that  if  an  attorney  wiU  sue  for  a  tenant  against  his  land- 
lord,,  he  ought  to  make  it  appear  distinctly  that  he  had 
authority  for  his  proceeding,  and  that  the  tenant  knewf 
what  he  was  about.  Thb  Court  should  always  require 
that,  in  a  case  like  the  present,  the  tenant  should  receive 
an  indemnity  on  the  one  hand,  and  sign  a  contract  in 
writing  on  the  other,  not  to  rdiease  the  action,  in  which 
case,  should  he  afterwards  violate  his  engagement,  he 
might  be  sued  by  the  party  aggrieved.  If  an  attorney 
calls  on  the  Court  to  interfere  summarily  against  an  in- 
dividual who  has  deprived  him  of  his  costs  by  entering 
satisfaction  on  record,  he  must  make  it  distinctly  appear 
that  every  thing  has  been  rightly  done.  That  does  not 
appear  in  the  present  case ;  but  as  both  parties  are  to 
blame,  the  rule  must  be 

Discharged  without  costs. 
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Weathrell  v.  Howard.  ^     «  • 

T*HE  Plainti£P  declared  in  trespass  for  an  assault  and  Declantloa 
battery  with  a  tearing  of  clothes;  the  Defendant  for«»ult, 
pleaded  that  he  was  not  guilty  of  the  said  supposed  teu^cShes. 
ttsundts  in  manner  and  farm  as  the  said  Plaintiff  above      Fl^  that 
thereof  complained  agamst  him.    At  the  triid  at  die  J^^^* 
last  Kent  assizes,  it  appearing  that  the  Defendant  had  the  taid  tup- 
only  collared  and  shaken  the  Plaintiff,  the  jury  found  a  V^^^  aaaaults 
verdict  with  205.  damages.     Nothing  was  said  about  f^^,^  ^  ^^^ 
costs,  nor  did  the  judge  certify  that  a  battery  had  been  Plaintiff  corn- 
proved.  p^;?*i'  ^ 

^  -  ,  .  -       Hdd,  that 

The  associate  entered  on  ihepostea  205.  damages  and  the  moJo  et 

205.  costs,  but  under  some  misapprehension  as  to  the  firmd  tndud- 
supposed  admission  of  a  battery  on  the  pleadings,  he  ^^  battery 
afterwards  altered  the  205.  costs  unto  405.  and  kueravitt 

Judgment  for  increased  costs  havuig  thereupon  been  **Tv^  **  *^ 
ugned  by  the  Plaintiff 

WUde  Seijt.  last  term  obtained  a  rule  nisi  for  setting 
aside  so  much  of  the  payment  as  related  to  increased 
costs,  —  for  restoring  the  indorsement  in  the  postea^  — 
and  for  the  prothonotary  to  be  at  liberty  to  review  his 
taxation  of  costs.  He  relied  on  Mears  v.Greentmay  (a) 
and  LochoDood  v.  Stannard.  {b) 

Vaughan  and  hemes  Seijts.,  who  shewed  cause,  con- 
tended that  the  plea  only  mentioning  the  assatdiSf  there 
was  an  admission  of  the  battery  and  laceraviif  and  that, 
therefore,  a  judge's  certificate  was  not  necessary  to  en- 
title the  Plaintiff  to  his  increased  costs,  though  the 
damages  were  under  405.  (c) 

\c)  Fide  %%  Csf  %z  Car*  a.  c,  9. 

For 
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XS25.  For  the  Defendant  it  was  observed,  that  the  battery 

Weathrell  ^"^  laceravit  must  have  formed  parcel  of  the  assault, 

v.  even  in  the  estimation  of  the  Plaintiff,  as  he  had  joined 

Howard,     jggue  on  the  plea,  and  had  made  no  award  of  enquiry  of 

damages  for  the  laceraoiU 

The  Court  were  of  opinion,  that  the  plea  denying  the 
assault  had  been  made  in  manner  and  form  as  alleged 
by  the  Plaintiff^  contained  in  substanoe  a  denial  of  the 
hdXiery  9iXid  laceravk.    And  they  made  the  rule 

Absolute.. 


JimeZ.  SpOON£R  t;.  Br£WST£R. 


Though  the  ^Trespass  for  seizing,  cuttlilg,  damaging,  and  de- 
freehold  of  the  stroying  divers  tombstones  and  gravestones  of  the 
in  the  inrsoii,  PW^^iff,  and  with  chisels  and  other  instruments  cutting 
tretpass  lies  out  and  erasing  therefrom  divers  inscriptions,  letters, 
tar  F  *r^  ^^^  figures  of  the  Plaintiff,  and  taking  and  carrying 
•tone  against  a  away  the  same  stones,  and  converting  them  to  Defend- 

person  who       ^^t's  own  use. 
wrongftiiiy  re-        to  i  • 

moves  it  from      ^^^  general  issue. 

the  church-  At  the  trial  before  Best  C  J.  Middlesex  sittini^  aflev 

mMs  the  in-  '^^  Easter  term,  it  appeared  that  one  Gravetiar  had  in 
Kription.  1815  married  the  daughter  of  the  Plaintiff,   who  having 

been  convicted  of  purchasing  government  stores,  was 
then  undergoing  sentence  of  transportation  iti  New  South 
Wales.  Mrs.  Grave?ior  died  in  1816,  when  the  Plaintiff 
being  still  abroad  and  under  sentence,  his  wife  erected 
and  paid  for  a  tombstone  to  her  daughter  in  Bethnal 
Green  church-yard,  and  some  little  time  after  caused  to 
be  inscribed  upon  the  stone,  the  words  **  The  family 

grave 
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graye  oi  John  and  Sarah  Spooner!^  In  January  1825 
the  Defendant  (by  direction  of  Gravenor  who  had  paid 
for  the  grave)  took  up  the  tombstone  and  immediately 
conveyed  it  to  his  workshop.  While  he  was  in  the  act 
of  removing  the  stone  he  received  a  prohibition  from  the 
Flainti£^  whose  consent  had  been  asked  and  refused ;  and 
after  the  stone  had  been  removed  from  the  church-yard, 
notice  was  ^ven  him  by  the  PUintitTnot  to  alter  it;  this 
notice  he  promised  to  observe,  but  subsequently  said  he 
was  indemnified,  and  would  alter  it :  he  then  obliterated 
the  words  "  The  family  grave  oijohn  and  Sarah  Spoaner^* 
and  added  the  record  of  the  death  of  Gravenar's  two 
children. 

It  was  objected  on  the  part  of  the  Defendant  that  the 
freehold  of  the  church-yard  being  in  the  parson,  the 
Plaintiff  could  not  maintain  trespass  for  what  the  De- 
fendant had  done. 

A  verdict,  however,  was  found  for  the  Plaintifi^  with 
leave  for  the  Defendant  to  move  to  eqter  a  nonsuit  in- 
stead. 

Wilde  Seijt,  who  moved  accordingly,  cited  in  support 
of  the  objection  urged  on  the  trial  Cam.  Dig.  Esglise  6.1. 
2  RolL  Abr.  SS7.  CorverCs  case  (a)  Frances  v.  Ley  (i), 
and  Com.  Dig*  action  on  the  case  for  misfeasance,  A.6.f 
to  show  that  the  remedy  was  by  case  and  not  by  trespasis, 
even  where  the  parson  had  improperly  removed  on* 
.naoients  placed  in  the  church  in  honor  of  persons  in- 
terred there.  In  GodboU  200,  where  it  was  said  tre^ass 
would  lie  against  the  parson  under  such  circumstances, 
a  reference  was  made  to  the  year  book,  which  did  not 
warrant  the  position.  IBest  C.  J.  In  Dawtrie  v.  Dee{c) 
it  was  holden  that  the  owner  of  a  pew  might  maintain 
trespass  for  breaking  it.  But  in  the  present  case  the 
erasure  seems  to  have  been  a  distinct  act  of  trespass 


1825. 


(n)  i%JlUp,  105. 


after 
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1S25.       ftfter  rtbe   removal  of  ^e    stone:]       Tbfft  wiU  not 
SHXKffA      Msist  the  Plaintiff,  for  the  taking  up,  the  removal,  and 
^,  the  erasure  constituted  one  continued  act,  and  the  pro- 

perty and  possession  of  the  tombstone  never  reverted  to 
the  plaintiff.  In  the  severance  by  a  thirf  of  things  fixed 
to  the  frediold,  the  thiiig  severed  is  not  deemed  a  chattd 
so  as  to  render  the  taking  of  it  felonious,  unless  an  in« 
terval  dapse  between  the  severance  and  removal. 
The  Court  took  time  to  consider,  and  now 

Best  C.  J,  said  {a%  There  is  no  doubt  that  some 
action  may  be  maintained  for  the  injury  of  which  the 
Plaintiff  complains.  Lord  Coke  says,  the  parson  in  such 
a  case  ^^  is  subject  to  an  action  to  the  heir"  {b) ;  but  this 
passage  does  not  state  what  form  of  action  is  to  be 
adopted.  The  observance  of  forms  is  indeed  material 
for  the  purposes  of  justice,  but  upon  consideration  we 
are  all  of  opinion  that  the  form  which  has  been  chosen 
in  the  present  instance  is  right.  There  are  many  au« 
thoriUes  which  shew  that  the  heir  may  maintain  an  ac- 
tion in  cases  of  this  kind :  so  also  the  owner  of  a  pew  for 
violations  of  the  right  to  enjoy  it  In  general  that  right 
is  conferred  by  the  ordinary,  and  case  is  die  remedy  for  a 
mere  obstruction ;  but  in  Dawtrie  v.  Dee  it  is  said,  if  the 
pew  itself  which  the  party  has  put  up,  be  broken,  trespass 
Hes;  That  case  has,  I  understand,  been  somewhere 
doubted,  but  I  think  it  consistent  with  law  and  good 
sense,  and  it  agrees  with  the  decisions  in  9  Ed,  4.  14. 8. 
In  Moored  878.,  Lady  Grej/s  case  is  cited,  and  trespass 
said  to  be  the  proper  form. 

In  a  case  like  the  present,  where  it  is  clear  some  ac- 
tion is  m^ntainable,  one  instance  is  sufficient  to  decide 
the  form.  As  to  the  otses  of  felony  the  distinctions 
in  favorem  vita  are  exceedingly  nice,  but  even  in  those 

(a)  The  reporter  wat  absent  veredy  and  is  indebted  for  it  to  a 
when  this  judgment  was  deli-    gentleman  at  the  bar. 

(A)  Co.  mu  l8  h. 
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cases  a  sl^t  interval  between  severance  and  removal) 
will  make  the  thing  removed  a  ehatteL  The  Defendant 
here  smbsequently  to  the  removal  of  the  8tone»  was  can* 
tioned  not  to  obliterate  the  inscription,  and  he  promised 
to  abstain  from  doing  so ;  but  afterwards,  wying  he  wa^ 
indemnified,  effected  the  erasure  complained  of.  It  lias 
been  urged  that  the  freehold  of  the  churchyard  is  in  the 
parson ;  that  is  undoubtedly  true,  but  even  he  has  no 
right  to  remove  the  tombstones,  the  property  of  which 
remsuns  in  the  peqpons  who  erected  them. 


IS9 


1S2S. 


Spoomer 

V. 

Bbewstbu 


The  rest  of  the  Court  concurring,  the  rule  was 

Refused. 


(IN  THE  EXCHEQUER  CHAMBER.) 
Williams  and  Others  v.  Barton  and  Another,     june  to. 


J^RROR  from  K.B.    The  PlaintiflFs  below  had  sued  -rf.  and  A 

in  irova*  to  recover  from  the  Defendants  below  the  '^^T"?*  v 

their  broker^ 

value  of  certain  East  India  warrants  for  the  delivery  of  purcbaied  cot- 

tonSf  warrants 
or  orders  for  delivery  were  made  oat  in  the  dame  of  the  brokers^  and  the  cottons 
were  left  in  their  possession^  as  the  broker^  of  ji.  Immediately  after  the  pnrchasey 
B,  paid  yl»  one-half  the  value.  When  considerable  purchases  had  been  made*  the 
brokers  were  informed  that  B,  had  an  interest  in  the  goods  purchased,  and  upon  di- 
rections from  ^m  and  £.»  divided  the  goods  held  on  dieir  joint  acoooaty  by  appropriat- 
ing specific  warrants  to  each  party;  A.f  after  thisy  directed  the  brokers  to  procure  him 
a  loan  on  the  security  of  the  warrantsy  and  C,  advsinced  money  by  discounting  bills 
^awn  by  A>  upon  the  brokers ;  as  a  security  for  whichy  the  whc^  of  the  warrants 
were  deposited  with  C.  by  the  brokers. 

Before  the  bills  became  due^  the  J)rokers  were  directed  by  Am  to  get  one-half  re- 
newed. C  having  discounted  fresh  bills  for  this  purpose>  the  brokers  who  had  obtain- 
ed the  warrants  from  C.  for  the  purpose  of  dividing  them  and  returmng  him  one 
half>  left  in  the  hands  of  Cy  as  a  securityy  the  warrants  belonging  to  B^  C  not 
knowing  that  A  had  any  interest  in  them : 

Heldy  that  jB«  might  recover  from  C.  in  respect  of  the  goods  thus  pledged  to  him 
by^. 

a  quan- 
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WiLUAMS 

Barton. 


a  quantity  of  cotton,  md  certain  quantities  of  cotton 
stated  in  the  declaration.  At  the  trial  before  AbboU  C.J* 
at  the  London  sittings  a  verdict  was  found  for  the 
Plaintiffi  below,  damages  7337/.,  subject  to  the  opinion 
of  the  Court  on  the  following  case : 
;  In  the  year  1818,  John  Moon^  who  then*  carried  on 
business  at  Manchester  as  a  cotton  merchant,  under  the 
firm  of  J.  Moon  and  Son,  having  agreed  with  the  Plain- 
tiffi  below  (who  also  carry  on  business  at  Manchester)  to 
make  a  purchase  on  joint  account  wi^h  them  of  cottonsy 
gave  directions  to  his  brokers.  Hunt  and  Sharpf  of 
Ijondon^  to  purchase,  at  the  East  India  Company's  sales, 
cotton  to  a  considerable  amount,  on  the  account  of 
J*  Moon.  Hunt  and  Sharp  Accordingly  purchased,  at 
several  sales  between  the  months  of  January  and  June^ 
in  that  year,  cotton  to  the  amount  of  20,000/.,  and  ob- 
tained orders  for  the  delivery  of  it,  commonly  called 
East  India  warrants,  which  were  made  out  in  the  name 
of  HwUf  as  the  broker  employed  at  the  sale,  and  were 
left  in  the  possession  of  Hunt  and  Sharp^  as  the  brokers 
of  the  said  John  Moon.  The  Plainti£&  below,  imme- 
diately after  the  purchases,  paid  Moon  and  Co.  one- 
half  of  the  value  of  the  cottons.  Hunt  and  Sfiarp  knew 
that  Moon  and  Co.  were  occasionally  in  the  habit  of 
making  purchases  on  joint  account,  but  at  the  time  of 
making  the  first  purchases  in  question,  had  no  know- 
ledge that  the  Plaintiffi  below  were  in  any  way  con- 
cerned. When  half  the  purchases  were  completed,  they 
were  i^prised  that  the  Plaintifis  below  had  some  interest 
in  the  purchases  in  question.  It  was  subsequently  agreed 
between  the  Plainti£&  below  and  J.  Moon^  that  the 
cottons  should  be  divided ;  and  accordingly,  in  FAruary 
1819,  written  directions  ti^ere  given  by  the  Plaintiflb 
below  to  Hunt  and  Sharp  to  make  divisions  of  the 
cottons  held  by  them  on  the  joint  account  of  Moon  and 

the 


IN  THE  Sixth  Year  of  GEOi  IV. 


141 


the  PIfui]ti£&  below  ^  and  they  having  received  similar 
directions  from  Moon  and  CJo.,  proceeded  to  make  the 
division^  by  specifying,  in  separate  columns,  the  warrants 
which  were  respectively  a]^ropriated  to  the  PlaintiflS 
below  and  Moon  and  Co.;  and  on  the  20th  February 
1819,  they  communicated  such  division  to  both  parties^ 
and  received  their  ap)3robation  of  the  same*  At  the 
latter  end  of  Naoember  1818,  Moon  directed  Hunt  and 
Sharp  to  procure-  him  a  loan  of  from  20,000/.  to 
25,000/.  on  the  security  of  the  Easl  India  warrants 
then  in  their  possession  :  they  informed  the  Defendants 
below  of  the  ret][ue8t  of  J,  Moon^  smd  applied  to  them 
to  discount  acceptances  of  them.  Hunt  and  Sharp^  on 
bills  drawn  by  Moon  and  Co»  upon  the  security  of 
the  whole  of  the  warranter :  this  the  Defendants  below 
agn^  tado;  and,  accordingly^  eight  bills,  payable  at 
three  months  after  date,  were  drawn  by  «7.  Moon  and 
Son  upon,  and  accepted  by  Hunt  and  Sharp,  falling  due 
respectively  27th  February,  1st  March,  3d  March,  and 
4th  and  5th  March,  all  of  which  were  duly  paid  at 
maturity^.  -  These  bills  were  discounted  by  the  Defend- 
ants below  in  the  beginning  of  December  1818  ;  and  at 
the  time  of  receiving  the  money  from  the  Defendants 
below^  and  as  a  security  for  the  payment  of  the.  bills,' 
Hunt  and  Sharp  deposited  with  the  Defendants  below 
the  whole  of  the  warrants.       .  ' 

On  the  23d  February,  Hunt  and  Sharp  received  front 
Mocnand  Ck>B  the  following  directions,  contained  in  a 
letter,  dated  15th  February  1819:  ^^  Half  the  amount 
from  William^s  is  all  I  would  wish,  or  even  nothing,  if 
you  can  force  off  every  bale  of  cotton- 1  have  in  London: 
Cash  in  time.  If  half  should  be  done  by  Williams  and  Co.  * 
Mr.  B/s  warrants  might  remain.*'  An  application  was, 
in  consequence,  made  by  Hunt  and  Sharp  to  the  Defend- 
ants below  to  renew  10,000/.  of  the  amount  of  the  ori« 
ginal  bills,  which  the  Defendants  below  agreed  to  do,  by 

Voi.  III.  L  discounting 
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William^ 
Barxi^. 
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discoontiiig  other  bill%  similar  to  the  former,  on  a  suffi- 
cient number  of  the  warrants  to  cover  them  to  that 
amount  b^g  left  as  a  security  for  such  renewal.  Hunt 
and  Sharp  did  not  at  any  time  previous  to  such  renewal 
communicate  to  the  Defendants  below  that  any  alter- 
ation had  taken  place  in  the  property,  or  that  the  Plain- 
tiffs below  had  any  concern  in  it.  On  the  2d  March^ 
Sharpr  of  the  firm  of  Hunt  and  Sharp^  received  the  war- 
rants from  the  Defendants  below,  for  the  express  pur- 
pose of  dividing  them,  so  as  to  take  10,0002.  worth  of 
them  aw^r,  and  to  return  10,000/.  worth  to  the  Defend- 
ants below,  to  remain  as  a  security  for  the  renewed  bills: 
he  took  them  to  his  counting-house  for  the  purpose  of 
making  such  sq)aration;  and  having  made  it,  returned 
to  tha  Defendants  below  the  warrants  belonging  to  the 
Plaintifis  below,  retuning  those  which  bad  been  i^pro* 
priated  to  Moon  and  Son:  in  so  doing  he  acted  by 
the  direction  of  Moon  and  Son,  but  without  any  com- 
munication with  or  authority  from  the  Piaintiffi  below. 
The  Defendants  bdow  diaoounted  two  biUs  of  2490/.  8& 
and  2569/.  12^  respectively,  drawn  as  before,  by  Moon 
and  Son,  upon,  and  accepted  by  Hunt  and  Sharp,  on  the 
2d  Msavhs  and  two  other  bills  of  2496/.  15s.  and 
2564L  155.  on  the  11th  March:  which  four  bills 
amounted  to  10,121/.^  and  which  were  dishonored  when 
they  became  due.  The  Defendants  below  soM  the 
cottons  in  question  for  7337/* 

The  question  for  the  opinion  of  the  {jpurt  below  was, 
whether  the  Flainti&  befow  were,  under  the  circum- 
stances, entitled  to  maintain  the  action  of  trover.  Upon 
t^  question  they  gave  judgment  for  the  Plaintiffi 
*  below  (i{)  in  HUeny  term  1822,  wh^  the  special  case 
having  been  turned  into  a  special  verdict,  a  writ  of  error 
was  brought  into  this  Court. 


{a)  sB  l^  A.  395- 


Tinial, 
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Tindal^  for  the  Plaintiffs  in  error.  First,  the  Plain- 
tifls  in  error  had  a  lien  upon  the  whole  of  the  warrants, 
or,  at  all  events,  upon  an  undivided  moiety  of  them  to 
the  extent  of  the  bills  last  accepted ;  secondly,  they  were 
tenants  in  common  with  the  Defendants  in  error  of  the 
whole  of  the  warrants,  and  therefore  were  not  liable  to 
be  sued  in  trover.  The  question  is  a  question  of  strict 
law,  neither  of  the  present  parties  being  to  blame. 

The  Defendants  in  error  were  either  sub-contractors 

with  Moon  or  partners  with   him  in  this  transaction ; 

and,   in  either   cose,    the    pledge  made   by   Moon  is 

binding  on  them.     If  they  were  sub-contractors,   the 

property  of  the  cottons  was  in  Moon^  and  he  had  a 

right  to  dispose  of  them,  as  in  Savile  v.  Robertson  (a), 

where,  although  goods  were  purchased  for  a  specific 

purpose,  yet  the  supercargo,  who  alone  appeared  in  thiti 

transaction,  was  considered  solely  interested.     And  in 

Young  T.  Hunter  (J),  where  one  person  purchased  goods, 

and  another  was  afterwards  permitted  to  share  in  the 

adventure,  it  was  holden  the  vendor  could  not  recover 

the  price  of  the  goods  against  the  person  so  subsequently 

taking  a  share.    Gribbs  J.  said,  *^  If  parties  agree  amongst 

tfaemselv^  that  one  house  shall  purchase  goods,  and  let 

another  into  an  interest  in  them,  that  other  being  unknown 

to  die  vendor,  in  such  a  case  the  vendor  could  not  recover 

against  him,  although  such  other  person  would  have  the 

benefit  of  the  goods."     If,  however,  the  Defendants  in 

error  had  a  jd^t  interest  with  Moon^  his  authority  to 

pledge  the  whole  was  indisputable,  and  no  distinction 

can  be  made  in  this  respect  between  general  partners, 

aiid  partners  for  an   individual  transaction.    Raba  v. 

Byland  {c\  Ex  parte  Cellar,  (d) 

But,  secondly,  after  the  pledge  by  Moon^  the  Plaintiffs 


1825. 


Williams 
Barton. 


(a)  4T.R,y2o. 
(h)  4  Taunt,  582. 


{c)  Go<uf'sN,P,C.i32. 
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in  error  became  tenants  in  common  of  the  warrants  with 
the  Defendants  in  error,  at  all  events  as  to  a  moiety, 
and  therefore  were  not  liable  to  be  sued  in  trover  by 
their  co-tenants,  unless  there  had  been  a  destruction  of 
the  property.     Co.  Lit.  200.,  Heath  v.  Hubbard,  {a) 

The  division  of  the  warrants  made  by  Sharp  occasions 
no  alteration  in  the  case,  for  in  effecting  that  division 
he  acted  as  the  agent  of  the  Plaintiffs  in  error,  who 
having  a  lien  on  the  whole  of  the  warrants,  might,  if 
they  pleased,  have  made  the  division  in  their  own  count- 
ing-house. 


Pollock  for  the  Defendants  in  error. 

The  original  purchase  was  made  on  the  joint  account 
of  the  Defendants  in  error  and  Moon.     The  Defend- 
ants in  error,   therefore,  were  not  sub-contractors  with 
MooHj  and  the  cases  of  Young  \:  Hunter  and  Savtle  v- 
Robertson  do   not  apply.     Then,  after  the  division  of 
the  warrants  by  Sharp^  there  was  no  longer  any  com- 
munity of  interest  between  the  Defendants  in  error  and 
Moony  but  the  Defendants  in  error  were  separately  en- 
titled to  their  moiety,  which  Moon  had  no  authority  to 
pledge,  and  in  which,  therefore,  under  his  pledge,  the 
Plainti£&  in  error  could  not  acquire  any  property.    The 
Defendants  in  error  might,  therefore,  maintain  trover 
against  the  Plaintiffs  in  error ;  for  even  supposing  the 
division  by  Sharp  did  not  effect  a  separation  of  the  pro- 
perty of  the  Defendants  in  error  from  ^e  property  of 
Moon,  still  the  pawnee  of  a  pledge  does  not  become 
tenant  in  common  with  others  who  have  an  interest  in 
the  pledge  as  well  as  the  pawner.    A  tenant  in  common 
would  have  the  rights  of  an  absolute  owner,  whereas  a 
pawnee  has  only  a  lien  on  the  property  and  cannot  selL 
It  is  laid  down  in  ComyrCs  Digest  {tit.  Action  on  the  Case 

(a)  ^Eojtfiio* 


upon 
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upon  TVooeTf  E.)  that  if  a  bailee  sells  the  goods  of  an- 
other, the  very  act  of  sale  is  such  a  conversion  as  to 
enable  the  owner  to  maintain  trover. 

Best  G.  J.  The  counsel  for  the  Plaintiff  in  error 
has  reminded  us  that  we  are  called  on  to  decide  a 
question  of  strict  law.  I  feel  that  this  is  our  situation, 
and  on  this  account  onlj/f  I  give  the  judgment  that  I 
shall  give  in  this  case. 

Had  I  authority  to  alter  the  law,  as  the  mode  of  car- 
rying on  commerce  has  altered,  I  would  say  that,  when 
the  owner  of  property  conceals  himseli^  whoever  can 
prove  a  good  title  under  the  person  whom  the  concealed 
owner  permits  to  hold  it,  should  retain  that  property 
against  the  owner:  —  but  this  is  not  yet  the  law  of 
England,     Possession  is  not  proof  of  property.     Our 
ancestors  kept  their  goods  in  their  own  possession.     If 
agents  were  employed  by  them  to  deal  with  their  pro- 
perty, they  did  not  keep  themselves  out  of  view,  and  the 
extent  of  the  authority  of  the  agent  was  so  well  known, 
that  no  one  dealing  with  these  agents  could  be  imposed 
upon.     But  as  little  credit  was  given,  and  as  men  could 
xiot  trade  beyond  their  capital;  they  were  seldom  reduced 
to  the  necessity  of  pledging  their  stock  in  trade.     The 
sales  of  merchandize  were  made  in  market  overt,  and 
if  the  buyers  conducted  themselves  honestly,  the  law 
protected  them  from  suffering  by  purchasing  in  market 
overt  property  that   did  not  belong  to  the  person  of 
whom  they  bought     This  exception  in  our  law  proves 
that  if  a  person  acquires  the  possession  of  property  in 
any  mode,  other  than  that  of  sale  in  market  overt,  he 
cannot  keep  it  against  the  owner ;  it  proves  at  the  same 
time,  that,  as  commerce  is  now  carried  on,  the  purchaser 
or  pawnee  should  have  the  same  protection  against  him 
'  who  permits  another  to  deal  with  his  property,  as  if  it 
were  his  own.     But  a  small  proportion  of  the  merchant 
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dize  that  is  now  brought  to  sale,  is  sold  in  market  overt* 
The  law  relative  to  sales  in  market  overt,  affi>rds,  there- 
fore, but  litde  protection  to  those  who  are  engaged  in 
commerce. 

The  owners  of  goods  for  many  reasons  keep  them- 
selves concealed,  and  put  forward  brokers  to  act  for  un- 
known principals.  If  such  brokers  abuse  their  trust, 
those  who  have  trusted  them  should  suffer:  but 
it  is  for  the  legislature,  and  not  the  courts  of  justice,  to 
adapt  the  law  to  this  new  state  of  things.  As  the  law 
now  stands,  if  the  pawner  of  goods  has  na  authority  to 
make  the  pledge,  the  pawnee  cannot  hold  them  against 
the  owner.  What  then  is  the  present  case  ?  The  goods 
bad  been  originally  purchased  by  Huni  and  Shixrp  on 
the  joint  account  of  Moon  and  Bartons  ;  whilst  Moon 
and  the  Bartons  were  tenants  in  common  of  those  goods^ 
they  were  pledged  by  Hunt  and  Sharp  to  the  Plaintiff} 
in  error  for  20,000/.  for  Moon  only,  unknown  to  the 
Bartons.  If  the  Bartons  had  J>rought  their  action  to 
recover  their  share  of  the  goods,  whilst  they  remained 
under  this  first  pledge,  they  might  probably  have  been 
told  they  were  only  tenants  in  common,  and  could  not  sup- 
port the  action  against  persons  who  held  under  their  co- 
tenants.  It  would  also  have  been  necessary  to  consider 
the  effect  of  the  cases  to  which  we  have  been  referred^ 
and  which  seem  to  shew  that  one  part  owner  of  a  joint 
adventure  may  bind  the  property  of  the  others  concerned* 
But  10,000/.  of  the  original  debt  was  paid  o%  and  it 
was  agreed  between  Hunt  and  the  Defendants  below  that 
they  should  renew  those  acceptances  for  the  10,000/.  re^ 
maining  unpaid;  that  they  should  give  back  the  whole  of 
the  warrants  to  Hunty  and  allow  him  to  select  from  them 
such  as  he  thought  proper  to  pledge  for  the  1 0,000/.  The 
Defendants  below  parted  with  their  lien  on  the  whole  of 
the  warrants,  and  gave  Hunt  leave  to  say  which  he  would 
select  to  repledge  for  this  reduced  debt^     Before  this 
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bappened  the  goods  had  been  diTidedy  and  one  moie^ 
was  the  sole  property  of  the  Bartons^  and  the  other 
moiety  the  sole  property  oiMoon.  When  Hunt  got  back 
these  warrants,  he  held  those  that  related  to  the  Barton^ 
share  for  them,  and  those  which  related  to  MoorCs  share 
for  him.  Neither  Moon  nor  Hunt  could  then  pledge 
the  Bartons^  warrants  without  their  assent  Hunt  was 
then  bound  to  use  the  right  of  selection,  which  the 
Defendants  below  had  given  him,  as  honesty  required ; 
that  is,  by  carrying  back  Moon*s  warrants  to  the  De- 
fimdants  below,  and  keeping  the  Burton^  for  them.  The 
Defendants  below  having  parted  with  the  lien  on  the 
whok^  could  only  require  such  part  to  be  brought 
back  as  Moon  had  a  right  to  pledge.  Instead  c^  which, 
under  die  authority  of  Moon^  and  of  Moon  <mly,  Hunt 
pledged  those  warrants  with  which  Moon  had  now  no 
more  to  do^  than  one  who  never  had  any  interest  ia 
them. 

It  has  been  contended  at  the  bar  that  none  of  the 
warrants  were  out  of  the  possession  of  the  Defendants 
bdow,  for  the  possession  of  Hunt  was  the  possession  of 
Ae  Defendants  below,  and  that  he  was  to  sort  the  war- 
rants for  them.  We  cannot  consider  Hunt  as  the  agent 
of  the  Defendants  below,  but  of  Moon  /  and,  therefore, 
when  they  were  in  Hunt*s  hands,  they  were,  in  law  as 
well  as  in  feet,  out  of  the  possession  of  the  Defendants 
bdow.  Moon  had  certainly  contracted  to  repledge,  not 
the  whole,  but  enough  to  serve  the  new  loan  of  10,000/.,^ 
and  he  is  answerable  to  the  Defendants  below  in  da- 
mages for  the  non-performance  of  that  contract;  but 
after  the  Defendants  below  had  given  the  possession 
of  the  warrants  to  Hunt,  with  authority  to  Hunt  to  re- 
turn such  as  he  pleased,  they  had  no  legal  means  of 
getting  any  of  these  warrants  in  specie.  They  were  then  in 
Hunts  hands  as  agent  of  the  Bartons^  and  he  could  not 
part  with  them  again  without  their  assent    We  con- 
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sider  that  the  first  pledge  was  given  up  entirely,  and  a 
new  contract  made  by  the  second  transaction.  We  are 
all,'  therefore,  of  opinion  that  the  Judgment  of  the 
Kin^s  Bench  must  be  affirmed.   " 

Judgment  affirmed. 


June  i$m 


Ratcliff£  V.  Bleasby. 


The  Dcfend- 
^t»  after  set- 
tling a  draft 
of  articles  of 
partnership 
with  the  Plain- 
tiff) having 
engrossed  and 
executed  a 
deed»  differing 
in  some  re- 
spects from 
the  draft  of 
the  articles* 
the  Plaintiff 
refused  to  ex- 
ecute the 
deed ;  but 
having  after- 
wards com- 
menced an  ac- 
tion for  breach 
of  agreement 
to  take  him 
into  partner, 
ship,  he  moved 
to  be  at  liberty 
to  inspect  and 
copy  the  deed 
The  Court  re- 
fused to  order 
such  inspec- 
tion. 


AN  affidavit  of  the  Plaintiff's  attorney  stated,  that 
this  action  was  brought  to  recover  a  compensation 
in  damages,  for  breach  of  an  agreement  to  take  the 
Plaintiff  into  partnership ;  that  a  draft  of  the  articles  of 
co-partnership  was  prepared  by  the  Defendant's  at- 
tornies,  perused  and  settled  by  the  PlaintiiF,  and  returned 
by  hini  to  the  Defendant's  attornies ;  that  an  engross- 
ment of  a  deed  of  co-partnership  between  the  Plaintiff 
and  Defendant  was  made,  signed,  and  executed  by  tjie 
Defendant,  and  retained  in  his  possession;  that  the 
Plaintiff  had  no  copy  of  the  draft  or  deed,  and  that  the 
Defendant  had  refused  to  furnish  copies  at  th^  Plaintiff's 
expence. 

Cross  Seijt,  upon  this  affidavit,  and  upon  an  opinion 
pronounced  by  him  at  the  requisition  of  the  Court,  that 
a  copy  of  these  instruments  was  necessary  to  enable  the 
Plmntiff  to  declare  safely,  obtained  in  the  last  term  a 
rule  nisi  for  the  Plaintiff  to  be  at  liberty  to  inspect  and 
take  a  copy  of  the  above-mentioned  draft  and  deed. 

Wilde  Serjt  (upon  an  affidavit  which  stated  th^t  the 
deed  executed  by  the  Defendant  differed  in  some  re- 
aspects  from  the  draft  settled  by  the  Plaintiff,  and  that 
the  Plaintiff  bad^  therefore^  refused  to  execute  the  deed) 
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now  shewed  cause  against  the  rule.  He  urged,  that  in 
all  the  decisions  the  principle  on  which  the  indulgence 
now  asked  by  the  Plaintiff  had  been  granted,  was,  that 
the  party  holding  the  instrument  was  a  trustee  for  the 
party  requiring  a  copy ;  that  this  could  not  be  the  case 
with  a  party  holding  instruments,  neither  of  which  had 
been  signed  by  the  Plaintiff;  and  upon  which,  therefore, 
he  could  have  no  cause  of  action. 


1825. 


Ratcliffb 
Bleasbt. 


Cross.  The  draft  assented  to  by  both  parties  is  their 
agreement,  though  not  signed.  Morrow  v.  Saunders  (a) 
is  a  decision  expressly  in  favor  of  the  present  appli- 
cation, the  only  difference  between  the  two  cases  being, 
that  in  that  case  the  Plaintiff  retained  a  deed  which  had 
been  signed  and  was  called  for  by  the  Defendant;  in 
the  present  the  defendant  has  signed  and  retained  a 
deed  called  for  by  the  Plaintiff.  In  Clifford  v.  Tcn/hr  (6), 
EkJuy  V.  Porter  (c),  Bateman  v.  PhiUips{d\  find  Kit^ 
V.  King  {e\  the  court  has  recognised  the  convenience  of 
this  practice,  and  its  own  jurisdiction  to  pursue  it.  That 
jurisdiction  enables  them  to  compel  parties  to  a  suit  to 
do  justice.  How  far  the  engrossed  instrument  may  be 
binding  on  the  Defendant  is  a  matter  to  be  ascertained 
at  the  trial  of  the  cause,  and  not  summarily  upon  motion ; 
but  if  he  be  refused  a  sight  of  it,  he  may  be  nonsuited, 
and  prevented  from  entering  into  the  merits  of  his  case. 


Best  C.  J.  I  agree  with  the  observations  which  were 
made  from  time  to  time  by  Mansfield  C.  J.,  that  it  is 
fit  for  the  courts  of  law,  as  far  as  possible,  to  save  its 
suitors  from  the  expence  of  resorting  to  a  court  of 
equi^,  in  order  to  establish  a  common  law  right.  li^ 
however,  the  law  compels  them  to  proceed  in  that  course, 


(b)  I  Taunt.  Z67. 
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we  have  not  authority  to  alter  it ;  and  the  only  question 
for  us  to  decide  at  present,  is,  whether  we  are  warranted, 
by  any  rule  of  practice  established  in  this  court,  to  do 
what  is  now  required  of  us.  But  as  to  the  deedj  we 
should  go  farther  than  the  Court  has  ever  yet  gone,  if  we 
acceded  to  the  present  application ;  for  though  the  deed 
has  been  signed  by  the  Defendant,  the  Plaintiff  has  refused 
to  sign  it,  and  thereby  has  repudiated  all  interest  in  the 
instrument:  having  done  this,  he  cannot  call  on  the 
Court  to  order  an  inspection;  for  the  principle  esta- 
blished by  all  the  cases  is,  that  a  party  can  only  be 
compelled  to  jMroduce  a  deed  where  he  hxAds  it  as  a 
trustee  for  another.  In  Bateman  v.  PhiUipsj  indeed,  the 
party  applying  was  not  a  party  to  the  instrument,  bat  it 
was  given  to  the  party  who  held  it,  to  allay  the  appre* 
bensions,  and  afford  a  kind  of  security  to  the  creditors 
of  a  bank  on  which  there  had  been  a  run«  By  that 
instrument  the  holder,  BawUng^  was  audiorised  to  assure 
the  inhabitants  of  Pemh'oke  that  the  subscribers  to  it 
would  be  accountable  for  the  paym^it  of  notes  issued  by 
the  iUTi^/ord  bank  to  the  e3ctent  of  SO,000£i  The  authority 
in  writing,  therefore,  given  to  Bending^  "was  for  the  ad-» 
vantage  of  the  Plaintiff  who  was  a  creditor,  as  well  as 
the  otivsr  creditors ;  and  Mansfidd  C.  J.  says,  **  Thb 
rule  is  called  for  on  the  ground  that  the  Plaintifis  are 
interested  in  the  paper,  and  that  is  the  only  ground  on 
which  they  can  support  their  application.  On  the  de- 
cbtratioix  the  Plaintiffi  state,  diat,  at  the  time  of  giving 
the  guarantee,  they  held  some  notes,  and  in  conse- 
quence of  it  became  possessed  of  others."  He,  there- 
fore, puts  it  upon  the  ground  that  the  party  who  held  it 
held  it  as  trustee  for  the  others:  he  then  goes  on, 
^*  This  paper  is  certainly  not  of  a  public  nature,  like 
corporation  books  or  record^,  but  it  is  a  paper  in  which 
the  Plaintiffs  are  interested.  In  the  case  of  Osborne  v. 
Taylor^  in  the  Court  of  King's  Bench,  it  seems  admit- 
ted. 


Ratcuffe 
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ted,  that  if  the  party  had  been  interested  he  might  have        1825. 
had  the  production  of  the  instrument.'' 

So  in  the  present  case,  if  the^Piaintiff  had  any  in- 
terest the  Def^dant  would  not  be  permitted  to  with*  BLKAaar. 
hold  the  deed.  Morrcnx)  v.  Saunders  is  clearly  dbtin* 
guishable  from  the  present  case,  because  the  deed  was 
required  by  the  party  who  had  executed  it  at  the  hands 
of  the  par^  who  had  not.  It  is  just  the  converse  of 
this  case,  in  which,  if  the.  Plaintiff  had  executed  the 
deed  instead  of  the  Defendant,  there  might  have  been 
some  ground  for  the  application.  In  Elakey  v.  Porter^ 
Mansfidd  C.  J.  puts  his  decision  on  the  same  fixiting  as 
in  Baieman  v.  PkUUps.  **  Of  what  use  would  the  De* 
fondant's  covenant  be,  if  the  Plaintiff  could  not  get  ac* 
cess  to  it  ?  Parties,  in  order  to  save  the  expence  of 
double  stamps,  are  unwisely  content  to  execute  one  part 
only  of  an  indenture.  Is  it  not,  however,  the  necessary 
consequence  of  this  practice  that  the  party  whp  has  the 
custody  undertakes  to  produce  the  deed  when  wanted 
for  the  use  of  both  ?" 

He  puts  it  on  the  principle  of  an  implied  undertaking 
that  the  party  who  has  the  deed  holds  it  as  a  trustee  for 
both.  That  case,  however,  has  nothing  in  common  with 
the  present,  but  the  opinion  of  Gibbs  C.  J.,  in  Sireei  v* 
Brawn  (a)  is  conclusive :  there,  two  parts  of  a  charter- 
party  were  supposed  to  have  been  interchangeably  exe- 
cuted, and  the  part  of  which  the  master  of  the  chart^ed 
vessel  bad  the  custody,  was  lost  at  sea  with  the  ship, 
but  the  court  would  not  compel  the  charterer  to  grant 
an  inspection  and  copy  of  the  other  part,  for  the  pur- 
pose of  the  Plaintiffs  declaring  with  certainty ;  and  the 
ground  on  which  the  Chief  Justice  decides  is,  *^  The 
one  party  executes  a  deed,  by  which  he  binds  himself, 
and  the  other  executes  a  deed  by  which  he  lunds  him- 

(a)  6  Taunt.  30%. 
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self,  and  the  one  having  lost  his  part,  calls  on  the  other 
to  produce  his:  it  is  like  the  case  where  a  man  having 
given  a  bond  and  kept  a  copy  of  it,  the  other  losing  the 
bond  applies  for  a  copy  of  the  copy :  —  we  should  not 
grant  that." 

In  the  course  of  his  judgment  he  has  commented  on 
all  the  cases,  and  has  declared  the  piinciple  on  which 
inspection  is  ordered,  to  be,  that  the  party  holding  the 
instrument  is  considered  a  trustee  for  the  party  apply- 
ing. How  can  that  be  affirmed  in  the  present  case  ? 
It  has  been  urged,  indeed,  that,  by  the  production  of  the 
deed  at  the  trial,  the  Plaintiff  may  be  nonsuited ;  but  if  we 
were  to  act  on  that  consideration,  we  might  on  motion 
order  something  like  a  bill  of  discovery  in  every  case. 
In  ejectment,  the  lessor  of  the  Plaintiff  is  always  liable 
to  be  nonsuited  by  the  producdon  of  deeds  which  may 
disclose  a  title  better  than  his  own ;  but  in  order  to  ob- 
tain a  sight  of  them,  he  must  apply  to  a  court  of  equity. 
In  the  present  case,  however,  one  of  the  instruments, 
the  draft  of  the  articles  of  co-partnership,  appears  to 
have  been  at  one  time  agreed  on  by  both  parties ;  as  to 
that,  the  Defendant  stands  in  the  situation  of  a  trustee 
for  the  Plaintiff,  and  the  rule  for  its  production  must  be 
made  absolute. 


Park  J.  The  principle  on  which  these  applications 
have  been  granted  is,  that  the  party  holding  the  deed 
has  been  a  trustee  for  the  party  requiring  a  sight  of  it ; 
but  the  Defendant  in  this  case  cannot  be  esteemed  a 
trustee  for  the  Plaintiff,  as  to  a  deed  which  the  Plaintiff 
refused  to  execute.  The  principle  laid  down  by  the 
Court  of  King's  Bench  in  Taylor  v.  Osborne  is,  that  the 
application  will  not  be  attended  to  where  the  party  ap- 
plying is  neither  an  instrumental  party,  nor  has  any  in- 
terest in  the  deed ;  and  that  seems  the  more  expedient 
rule;    Street  v.  Brown  seems  to   trench  closely  upon 
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Taylor  v.  Osborne^  and  to  be  a  case  of  some  hardship ; 
but  our  jurisdiction  ought  to  be  exercised  consistently 
with  the  rule  of  law,  and  not  to  infringe  upon  the  pro- 
vince of  equity.  Morrow  v.  Saunders  is  quite  consistent 
with  what  we  now  decide,  for  in  that  case  the  deed  was 
executed  by  the  party  who  applied  for  its  production. 
The  draft  of  the  articles  in  the  present  case  is,  however, 
an  instrument  in  which  both  parties  have  an  interest| 
and  as  to  that  the  rule  must  be  made  absolute. 


1825. 
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BuRRouGH  J.  Upon  the  affidavits  now  before  usj 
the  deed  required  can  be  of  no  avail  to  the  Plaintiff, 
and  inspection  has  only  been  allowed  of  what  the  party 
would  probably  give  some  evidence.  This  deed  has 
been  repudiated  by  the  Plaintiff,  and  amounts  to  nothing. 
Where  both  parties  have  an  interest  in  the  same  deed, 
I  hope  we  should  come  to  the  good  sense  of  the  thing, 
and  order  an  inspection,  without  driving  them  into  a 
court  of  equity ;  but  even  equity  would  not  compel  the 
production  of  a  title  deed,  in  which  both  parties  litigant 
have  not  an  interest. 


Gaselee  J.     I  cannot  accede  to  the  position'  that  this 
Court  has  jurisdiction  in  all  cases  to  compel  parties  to 
do  what  is  requisite  for  the  purposes  of  justice.     But 
^hen  a  party  has  an  interest  in  a  deed  he  has  a  right  to 
inspect  it,  as  the  creditors,  in  the  case  of  Bateman  v. 
JPhillips  ;  the  Plaintiff  however  has  no  interest  in  this  deed 
of  which  he  requires  the  inspection.     In  the  draft  of  the 
articles  he  may  have  an  interest,  because  that  was  settled 
l)y  both  parties,  as  the  foundation  of  a  mutual  agree- 
ment.    But  the  Plaintiff  having  refused  to  execute  the 
deed,  it  can  neither  be  necessary  to  enable  him  to  de- 
clare, nor  can  he  have  any  right  to  call  for  its  pro- 
duction.   The  rule,  therefore,  must  be  made 

Absolute  as  to  the  draft  of  the  articles  only^  and 
discharged  as  to  the  deed. 


154  CASES  IN  TRINITY  TERM 

1825. 


Juneiy.         Davies  and  Others  v.  Arnott,  Haskins,  and 

Sheppard. 


Obligors  in  a  QC IRE  facias  on  a  judgment  in  an  action  on  a  bastardy 
discharged  bond,  the  condition  of  wliich  was  to  indemnify  the 

under  the  in-     parish  of  Christ  Church  against  all   charges   and    ex- 

SHLt^  r-  "■'*  ■"''^!  ■-  "-^ «"  '^"":^  •""-■ 

sequently  to  a  maintenance,  clothing,  educating,  or  bringing  up  a 
judgment  on  bastard  child,  rf  which  Aniott  was  the  reputed  father, 
liable  for'ex.  ^^  ^^^  facias  suggesteil  that  since  the  time  of  the 
pences  incur-  Plaintiffs'  recovery  upon  breaches  of  the  condition  of 
of  the  bM^  ^^  bond  formerly  assigned,  the  Defendants  had  again 
subsequently  broken  the  condition^  by  allowing  the  parish  to  incur 
to  their  dis-      gtrther  expence  in  respect  of  Amotfs  child. 

The  Defendant.  Haskins  pleaded,  that  since  the  re- 
covery of  the  said  judgment,  and  after  the  occurring  of 
tlie  subsequent  breach  of  condition,  and  before  suing  out 
the  scire  faciaSi  by  an  order  of  the  court  for  the  relief  of 
insolvent  debtors,  Haskins  was  discharged  from  die  said 
further  breach,  and  the  damages  thereby  sustained  by 
the  parish  since  the  said  judgment 

Defendant  Sheppard  pleaded  that  he  was  in  castody  in 
the  Fket  in  July  1S24;  that  the  causes  of  action,  if  any, 
accrued  against  him  before  he  was  so  in  custody;  that 
afterwards,  by  an  order  of  the  court  of  insolvent  debtors, 
he  was  duly  discharged  according  to  the  act  of  parlia- 
ment, and  thereby  discharged  from  the  said  causes  of 
action,  if  any. 

The  Plainti&  replied,  as  to  Haskins,  that  the  further 
breach  suggested  in  the  scire  facias  was  committed  after 
the  making  of  the  order  of  the  insolvent  debtor's  court, 
and  tliat  by  such  order  Haskins  was  not  discharged  from 
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tbe  said  further  breach,  aiid  the  damages  thereby  sus- 
tained bv  the  parish. 

And  as  to  Sheppard,  that  the  further  breach  was  com- 
mitted^  and  the  damages  thereby  occasioned  were  sus- 
tained by  the  parish,  after  the  making  of  the  order  of 
the  insolvent  debtor's  court,  and  that  by  sucli  order 
Sheppard  was  not  discharged  from  the  said  iiirther 
breach,  and  the  damages  thereby  sustained  by  tlie 
parish. 

These  replications  concluded  to  the  country,  and  tbe 
Defendants  having  joined  issue,  tbe  cause  was  tried 
before  Best  C.  J.  at  the  London  sittings  after  Easter  term 
last,  when  it  was  proved  that  the  parish  bad  paid  sums 
on  account  of  Arnotfs  child,  from  April  1824-,  to  March 
1825y  but  that  Haskins  and  S/ieppard  having  included  in 
their  respective  schedules  the  bond  and  judgment  on 
which  the  present  scire  facias  was  brought,  were  dis- 
charged by  the  court  for  the  relief  of  insolvent  debtors, 
in  October  1824,  and  a  verdict  was  taken  for  the  Plain- 
tiffi  for  such  damages  only  as  had  accrued  since  that 
period,  with  leave  for  Haskins  and  Sheppard  to  move  to 
set  aside  tbe  verdict,  and  enter  it  in  favor  of  themselves^ 


1825. 


Davies 

V. 

Arnott. 


Onslow  Seijt,  for  the  Defendant  Sheppard^  and  fVilde 
Serjt^  for  the  Defendant  Haskins,  having  obtained  rules 
nisi  accordingly,  on  the  ground  that  by  the  discbarge 
Under  the  insolvent  debtor's  act,  they  were  released  from 
all  further  claims  in  respect  of  the  bond, 


Toddy  and  Pell  Serjts.  shewed  cause. 

By  1  6. 4b.  C.119.  &10.  the  bond  creditors  of  an  in«- 
solvent  are  to  be  entided  to  receive  a  dividend  of  the 
estate  of  the  prisoner  in  such  manner  and  upon  such 
terms  and  conditions  as  if  the  prisoner  had  become 
bankrupt.  Now  in  bankruptcy  the  just  and  true  debt 
alone  can  be  proved,  and  not  the  penalty  of  a  bond, 

21  Jac. 
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SlJac.l.  c.  16.  S.9.;  and  the  bankrupt  is  only  dis- 
charged from  such  debts  as  are  capable  of  proof  under 
the  commission.  But  the  future  expences  which  may 
be  incurred  by  a  parish  in  maintaining  a  bastard  are 
altogether  contingent^  cannot  be  the  subject  of  valuation 
or  proof;  nor  can  the  bankrupt  be  discharged  from 
them  by  his  cettificate.  Overseers  of  St.MartirCs  v. 
Warren,  (a)  A  bond  given  by  the  putative  father  and 
his  sureties,  or  even  a  promissory-note,  Cole  v.  G(mer{d)j 
are  no  more  than  a  security  or  indemnity  against  future 
debt,  and  every  expence  incurred  afler  certificate  is 
a  new  debt,  and  a  new  cause  of  action.  Previously 
to  the  49  G.  S.  an  annuity  could  not  be  proved  un- 
less it  were  secured  by  a  bond  with  a  penalty;  and, 
even  in  that  case,  tlie  penalty  was  not  the  subject  of 
proo^  but  only  the  value  of  the  annuity,  provided  it  did 
not  exceed  the  penalty.  But  a  mere  engagement  for 
indemnity,  where  no  damnification  had  beea  incurred, 
could  never  be  proved.  MiUen  v.  Whittenbury  (c),  God" 
dard  v.  Vanderheyden  (d).  And  even  if  the  contingency 
on  a  bastardy  bond  could  be  valued  like  the  future  pay- 
ments of  an  annuity,  it  is  contrary  to  the  policy  of  the 
law  to  allow  any  proof  or  anticipative  payment  in  re- 
spect of  it,  lest  the  parish-o£Scers,  having  received  such 
payment  in  advance,  should  thereby  have  an  interest 
to  neglect  the  child.  Cole  v.  Gower.  The  judgment 
which  has  been  obtained  in  this  case  is  only  for  damages' 
up  to  the  time  of  the  action,  and  under  the  SScBJV.  S. 
ell.  does  not  constitute  a  debt,  but,  like  the  bond 
itself,  stands  only  as  a  security  against  future  expences. 
Then  by  the  28th  section  of  1  6.4.  c.ll9.  the  insol- 
vent's discharge  is  not  to  apply  to  any  judgment  which 
cannot  be  put  in  force  at  the  time  of  the  discharge  $  and 


{a)  X  J.&f^.49x. 


id)  ^mhn%lo. 


in 
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in  reject  of  half  of  the  expences  claimed  under  the 
present  scire  JaciaSf  the  judgment  on  the  bond  could  not 
haye  been  put  in  force  at  the  time  of  the  insolvent's 
discharge. 


1825« 


Davies 
Abkott* 


Chislow  and  JVilde  in  support  of  the  rule. 
The  causes  of  action  upon  this  scire  facias  did  not. 
arise  subsequently  to  the  judgment;  for  the  judgment  is* 
the  cause  of  action,  Executors  of  Wright  v.  Nutt{a\  and 
^e  scire  facias  is  no  more  than  a  continuation  of  the 
suit.    With,  regard  to  proof  of  debts  under  a  bank- 
nptcy^  although  contingent  damages  are  not  provable 
in  respect  of  a  covenant,  yet  a  penalty  may  be  the 
subject  of  proof,   Ex  parte  Mare{b),  and  before  the 
49  6. 8.  an  annuity  could  only  be  proved  in  virtue  of 
the  penalty  of  the  bondtmder  which  it  was  secured.    In. 
all  the  cases,  tlie  forfeiture  of  the  bond  is  the  ground  of 
proof.    Toussaint  v.  Martinnant.  {c)     The  future  ex- 
pences attending  the  maintenance  of  the  child  are  not 
n^ore  a  matter  of  contingency  than  the  future  payments 
of  an  annuity,  and  are  equally  susceptible  of  valuation. 
There  are  many  contingent  claims,  which  may  be  the  sub* 
jectof  proof  under  a  bankruptcy,  as  in  Expartelt(milatt[d\ 
^here  the  engagement  was  to  pay  200/.  a  year  till  the 
party  obtained  church  preferment;  and  the  proof  may 
go  to  the  whole,  although  the  forfeiture  has  only  been  in 
respect  of  a  part  of  the  contingency.     Ex  parte  Win^ 
Chester  {e\  Ex  parte  Cochlioit.{f)     ^Best  C.J.   In  all 
those  cases  there  was  a  debt,  a  saleable  debt;  can  a 
iQere  bond  of  indemnity,  in  a  case  like  this,  be  sold  ?3 
A  bail  bond  is  not  a  security  for  a  debt,  but  for  the  De- 
fendant's appearance,  and  yet  if  it  be  forfeited  befer^ 


(a)  ir.i^.388. 
W  8r«.335. 
(e)  %T.R.  TOO. 

VeL.  III. 


M 


(d)  %Roje9j^t6. 

(e)  X  Atk.iiT. 

{/)  Cook^s  Bipt.  LawSi  16$. 
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bankruptcy,  it  is  discharged  by  the  certificate.  Coulson 
V.  Hammon.  {a)  So  where  the  forfeiture  is  before  bank- 
ruptcy, proof  may  be  admitted  in  respect  of  a  payment 
to  be  made  afterwards.  Hodson  v.  Bell  {b\  Ex  parte 
King,  [c)  In  the  case  of  the  overseers  of  St.  Martinis  v. 
Warren  no  judgment  had  been  obtained  upon  the  bond, 
so  that  the  cause  of  action  was  clearly  new ;  and  in  O^e 
v.  Gawer  the  overseers  had  stipulated  to  receive  a  par- 
ticular sum  instead  of  an  indemnity,  which  stipulaticMi 
the  Court  held  to  be  illegal ;  but  it  was,  notwithstanding, 
holden  allowable  for  them  to  receive  such  a  sum  on  a 
motion  to  stay  proceedings  on  a  bastardy  bond,  on  pay- 
ment of  the  penalty,  Shutt  v.  Proctor,  {d)  As  to  the 
statute  of  8&9)^r.3.  c.ll.,  that  does  not  prevent  the 
judgment  from  being,  like  every  other  judgment,  a  fixed 
and  proveable  debt,  but  only  regulates  the  time  and 
mode  of  execution.  In  the  26th  clause  of  the  1  G.  4. 
C.119.  the  causes  for  which  the  insolvent  may  be  im- 
prisoned anew,  are  enumerated ;  a  claim  like  that  on  the 
present  bond  is  not  among  them,  and  in  a  decision  on  a 
similar  act,  was  holden  not  to  be  sustainable.  Cottet^el  y» 
Hook,  {e) 


Best  C.  J.  Even  if  we  could  have  been  satisfied  that 
the  Defendants  would  have  been  discharged  by  bank- 
ruptcy and  certificate,  that  would  have  fallen  far  short 
of  proving  that  they  were  discharged  under  the  provi- 
sions of  the  insolvent  debtor's  act ;  for  in  the  present 
case  we  must  look  to  that  act  only,  and  if  that  does  not 
exonerate  the  Defendants  from  every  claim  in  respect  of 
their  bond,  the  bankrupt  laws  cannot  avail  them.  But 
it  is  not  clear  that  they  could  have  been  dischargedf 


{a)  %B.&C.6%6. 
lb)  7  T.  R.  97. 


(d)  a  Marsh.  aa6. 

(e)  z  Doug.  97. 
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even  by  bankruptcy  and  certificate.    According  to  the 
principle  established,  in  Cole  v.  Gower^  the  claim  for 
future  contingent  expences  in  respect  of  such  a  bond, 
could   not  be   provable   under  the   commission,    and 
if  it  be   not  provable,    the  bankrupt  cannot  be  dis-* 
charged  from  it  by  certificate.     Lord  EUenborough  says, 
public  policy  requires  that  the  parish  officers  should  not 
be  allowed  to  take  a  specific  sum  in  respect  of  such  a 
daim,  because  they  would  thereby  have  an  interest  to 
neglect  the  child  for  whom  it  was  paid.     They  have, 
therefore,   no  certain  or  saleable  property  in  such  a 
daim*     But  in  all  the  cases  in  which  an  interest,  though 
contingent,  has  been  allowed  to  be  proved  under  a  com- 
mission of  bankruptcy,  that  interest  has  been  a  saleable 
inlfirest,  which  distinguishes  it  at  once  from  the  present 
claim.     Tlie  case,   therefore,   of  the  overseers   of  St. 
MariMs  v.  Warren  is  in  poin^  for  the  Defendant.     In 
that  case,  the  obligee,  in  a  bastardy  bond,  after  the  bond 
had  been  forfeited,  became  bankrupt  and  obtained  his 
certificate;  and  it  was  holden  that  the  parish  officers 
were  not   thereby  precluded  from  recovering  on  the 
bond  further  expences   incurred   subsequently  to   the 
bankruptcy :  the  Court  said,  ^^  This  was  a  debt  upon  a 
contingency,  and  one  too  in  its  nature  wholly  incapable 
of  valuation,   and,  therefore,  not  provable  under  the 
commission.     The  case  of  an  annuity  is  an  exception 
to  the  general  rule :  there,  indeed,  the  Courts  have  ad- 
mitted the  amount  of  the  contingent  debt  to  be  valued 
and  proved :  but  there  you  can  only  estimate  the  duration 
of  life;   here,   the   expences   for  which   the  party   is 
liable  may  vary  in  consequence  of  the  sickness  of  the 
child*;  the  contingency  here  is,  not  only  the  duration  of 
life,  but  the  continuance  of  health;  it  is  subjected  to 
every  accident  of  human  life,  and  is  most  precarious  and 
mdcertain ;  how  then  could  its  value  be  estimated  so  a^ 
to  be  proved  under  a  commission  ?' 

M  2  If, 
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If,  therefore,  the  present  had  been  a  case  of  ban4c-^ 
ruptcy,  tliat  decision  would  not  have  been  distinguish-' 
able.  But  independently  of  any  principle  of  the  bank- 
rupt laws,  the  words  of  the  insolvent  debtor's  act  of 
themselves  decide  the  case.  This  is  a  bond  for  the 
payment  of  uncertain  damages ;  for  the  liquidation  of  a 
future  account;  and  as  such,  is  within  the  statute  of  8  & 
QTV.S.cAl.s.S.  Now  what  is  the  situation  of  the 
obligor  under  that  statute,  after  judgment  has  been  en- 
tered up  on  his  bond  for  damages  incurred  by  antece- 
dent breaches  of  condition  ?  Is  tliere  any  debt  created  in 
respect  of  future  contlil^ent  damages  ?  No,  but  merely 
a  security  in  case  they  accrue.  The  judgment  has  an 
effect  with  respect  to  such  damages,  but  its  only  effect 
is  that  of  being  a  lien  on  the  obh'gor's  real  property 
from  the  time  of  signature.  "  In  case  the  Defendant 
after  judgment  and  before  execution  shall  pay  into  court 
th^  damages  assessed  and  costs,  a  stay  of  execution  shall 
be  entered,  or  if  by  reason  of  an  execution,  the  Plaintiff 
should  be  fully  paid,  the  Defendant'^  body,  lands,  of 
goods  shall  be  thereupon  forthwith  discharged,  but  the 
judgment  shall,  notwithstanding,  remain  as  a  .further 
security  to  answer  the  Plaintiff  for  such  damages  as  be 
may  sustain  by  any  further  breach  contained  in  the  sam^ 
deed,  upon  which  Plaintiff  may  have  a  scire  facias  upon 
the  said  judgment  against  the  Defendant,  suggesting 
other  breaches."  The  Plaintiff  cannot  sue  for  the 
penalty,  even  in  the  first  instance,  but  only  for  the 
damages  he  has  actually  sustained,  and  when  they  have 
been  satisfied.  He  can  issue  ilo  execution  till  he  suggests 
that  fresh  damages  have  subsequently  occurred.  How 
does  the  insolvent  act  1  G.  4.  c.  119.  apply  to  this  ?  by 
the  28th  section  it  is  "  provided,  that  it  shall  be  lawful 
to  proceed  against  the  prisoner  discharged,  upon  any 
j^udgment,  recognizance,  or  other  security  obtained  or 
given,  which  could  not  have  been  put  in  force. against 
such  prisoner  at  the  time  of  bis  obtaining  such  discharge, 

.    any 
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any  thing  in  that  act  contained  to  the  contrary  notwith- 
standing." It  is  clear  that  at  the  time  of  the  insolvents' 
discharge,  the  judgment  could  not  have  been  put  In 
force,  for  the  expences  which  have  subsequently  ac- 
crued. Therefore,  coupling  this  proviso  with  the  8th  sec- 
tion of  the  8  &  9  fT.S.  c.ll.  the  Defendants  are  clearly 
liable  on  this  scire Jaciasj 

The  26th' section  has  no  application  to  the  present 
case*  and  the  decision  in  Douglas  to  which  we  have  been 
referred  proceeded  on  a  statute  which  did  not  contain 
any  provision  similar  to  that  in  the  28th  section  of 
IG.4.  c.  119. 

That  section  overrides  the  whole  act,  and  the  prisoner 
can  claim  no  exemption  from  a  judgment,  unless  it  is  one 
that  could  have  been  put  in  force  at  the  time  of  his  dis- 
charge. My  opinion  proceeds  on  this  provision  of  the 
statute ;  and  without  any  reference  to  the  bankrupt  laws, 
the  rule  which  has  been  obtained  in  behalf  of  the  De- 
fendants must  be  discharged. 


1825. 


Davibs 

V. 

Arnott. 


Park  J.  The  only  question  is,  whether  coupling  the 
statute  8  &  9  W.S.  with  the  insolvent  debtor's  act,  the 
Defendants  are  discharged.*  This  case  clearly  falls 
within  the  statute  of  W.  3.,  and  the  provision  in  the  28th 
section  of  the  insolvent  debtor's  act  is  conclusive.  Could 
the  judgment  on  which  this  scire  facias  proceeds  have 
been  put  in  force  at  the  time  of  the  prisoner's  discharge? 
unquestionably  not.  The  principle  established  in  Cole 
V.  Gatjuer  was  recognised  in  Staniforth  v.  Stagg  before 
lansrence  J.  at  Nisi  Prius  on  the  northern  circuit,  and 
his  decision  was  afterwards  confirmed  upon  a  motion  i{i 
Ae  Court  of  King's  Bench.  ShtUt  v.  Proctor  did  UQt 
overrule  Cole  v.  Gower,  and  is  clearly  distinguishable. 


BuRROUGH  and  Gaselee  Js.  concurring,  the  rule  was 

Discharged. 
M  S 
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June  17.  Combe  and  Others  v.  Cuttill. 

In  C.  B.,  pro-  JJ/'ILDE  Serjt;  moved  to  set  aside  two  writs  of  scire 
fifteen  days  facias  which  had  been  issued  against  Moate^  one 

between  the  of  the  bail  in  this  cause,  together  with  ajierifocias  which 
A^^dA  succeeded  them,  upon  the  ground,  among  other  ob- 
retum  of  the  jections,  that  though  Moate  was  constantly  resident,  and 
second,  a  sc-  jnight  have  been  found  within  the  bailiwick  of  the  sheriff 
icire  facias  ^^  Middlesex^  from  the  tkne  the  first  scire  facias  was  sued 
may  be  tested  out  to  the  time  when  the  second  was  returned,  and  could 
^  !h"  rt  ^*^®  rendered  his  principal,  if  called  on  to  do  so,  he 
die  post  of  the  had  received  no  notice  whatever  of  the  writs,  to  each  of 

return  of  the  ^hich  the  sheriff  of  Middlesex  had  returned  nikU  and 
first. 

Sunday  may  **<>»  ^^^  inventus. 

be  reckoned         And  also,  that  the  second  writ  was  tested  on  the  same 

one  of  die*  ^^  ^  ^^  return  of  the  first 

four  days  The  first  was  tested  on  the  6th  of  Naoember^  made 

which  must  returnable  in  eight  days  of  St.  Martin  (the  1 8th),  and 

the  return  of  ^^ued  on  the  17th,  with  a  direction  to  be  returned  rum 

the  second  est  inventus. 

wnt  and  sign-  rpj^^  second  was  tested  on  the  18th,  issued  on  the 
ing  judgment. 

19th,  and  made  returnable  in  fifleen  days  01  St.  Martin 

(the  25th  November)  with  a  direction  to  be  returned  non 
est  inventus.  He  also  objected,  that  the  judgment  which 
was  signed  on  the  SOth  o{  November  was  premature,  one 
of  the  days  between  the  25th  and  the  30th  having  been 
a  Sunday,-  so  that  there  were  not  four  clear  juridical 
days  before  the  return  of  the  writ  and  the  signing  judg- 
ment Where  bail  were  concerned  the  four  day  rule 
ought  to  exclude  a  Sunday^  as  the  bail  could  not  render 
on  that  day;    Wathen  v.  Beaumont,  {a) 

{a)  iiEojtfji. 

The 
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The  G>urt  having  referred  to  the  prothonotary  to 
state  what  was  the  practice  as  to  the  scire  facias^ 

He  reported,  that  the  practice  had  ia  some  instances 
bejeoi  to  give  the  order  for  and  teste  the  second  writ  of 
scire  facias  on  the  return  day  of  the  first,  or  before  the 
quarto  die  posij  and  in  some  instances  on  the  quarto 
die  post:  and  that  he  thought  either  course  was  right 
The  practice  as  to  the  signing  judgment  was  usual  and 
r^^lar. 
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WUde  now  objected  to  this  report,  that  in  all  the 
books  of  practice  it  was  laid  down  that  the  second  writ 
must  be  tested  on  the  quarto*die  post  of  the  return  of 
the  first ;  and  that  the  first  was  generally  returnable  on 
a  Simdqt/f  on  which  day  the  second  writ  could  not  be 
tested  or  issued. 

Best  C.  J.  There  are  many  parts  of  the  practice  of 
the  court  for  which  it  might  be  difficult  now  to  assign 
a  reason ;  but  that  practice  having  been  established  and 
acted  on,  it  is  better  to  abide  by  it.  Our  officer  has 
reported,  that  the  course  which  has  been  pursued  in  the 
present  instance  is  not  irregular,  and  the  only  thing  of 
importance  is,  that  the  bail  should  have  fifteen  days 
to  render,  which  they  have  had  here,'  between  the 
teste  of  the  first  writ  and  the  return  of  the  second* 
With  respect  to  the  signing  of  the  judgment,  the  course 
in  this  court  has  always  been  to  consider  Sunday  as  one 
of  the  four  days  which  are  allowed  before  signing ;  and 
Cresfwell  v.  Green  (a)  is  directly  contrary  to  the  case  in 
llEast. 

Park  and  Burrough  Js.  concurred. 


M4 


Gaselee 
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Gaselee  J.  I  feel  myself  bound  by  the  report  of 
the  officer;  but  it  seems  so  contrary  to  common  sense, 
that  the  party  should  have  four  days  to  appear  after  the 
return  of  the  first  writ,  and  yet  that  a  second  may  issue 
before  the  four  days  have  elapsed,  that  I  hope  the 
subject  will  be  taken  into  consideration. 

As  to  the  signing  the  judgment,  I  think  the  practice 
is  clearly  ascertained  in  this  court,  and  reasonable. 

Rule  discharged. 


^mne  ao. 


rii 


Taplin  v.  Atty. 


Where  a  the- 
riff's  warrant 
to  levy  execu- 
tion had,  after 
the  levy,  been 
returned  by 
the  bailiff  to 
tlve  under- 
shei  iff  while 
the  sheriff  was 
yet  in  office, 
and  the  bailiff, 
upon  being 
called  as  a 
witness,  did 
not  produce 
it:  Held, 
that  proof  of 
notice  to  the 
sheriff's  attor- 
ney to  produce 
it  was  suffici- 
ent to  entitle 
the  party  to 
give  parol  evi- 
dence of  its 
^o(eots. 


nPROVER   against   the   sheriff  of  Warivickshire,  for 
certain  goods  of  the  Plaintiff  which  the  sheriff  had 
taken  under  an  execution,  issued  by  one  Reynolds  against 
the  effects  of  one  Stanton. 

At  the  trial  before  Paj^k  J.,  London  sittings  in  Easter 
term  last,  in  order  to  connect  the'  sheriff  with  the  trans- 
action,  the  bailiff  who  conducted  the  execution  was 
called,  but  without  any  subpcend  duces  teciim^  to  produce 
the  sheriff's  warrant  for  levyin^r;  he,  however,  stating 
that  he  had  returned  the  warrant  to  the  under-sheriff, 
the  Plaintiff,  in  order  to  entitle  himself  to  give  parol 
evidence  of  its  contents^  proved  service  on  the  De- 
fendant's attorney  of  a  notice  to  produce  the  warrant  at 
the  trial,  the  Defendant  having  been  still  in  office  at  the 
time  the  warrant  was  returned  to  the  under-sheriff.  The 
learned  Judge,  however,  thought  this  was  not  sufficient, 
and  that  the  Plaintiff  ought  to  have  given  such  a  notice 
to  the  under-sheriff  or  his  attorney,  which  not  having 
been  done,  the  Plaintiff  was  nonsuited. 


Vatighan 


IN  THE  Sixth  Year  of  GEO.  IV.  165 

• 

Vaughan  Seijt  obtained  a  rule  nisi  in  the  last  term  to       1825. 
set  aside   this  nonsuit  and  have  a  new  trial,  on   the  - 
ground  that,  under  the  circumstances  of  the  case  parol 
evidence  of  the  contents  gf  the  warrant  ought  not  to 
have  been  excluded.     Against  this  rule, 

PeU  Seijt.  in  this  term  shewed  cause.  The  bailiff 
ought  to  have  been  served  with  a  subpoend  duces  tecum^ 
and  also  the  under-sheriff,  before  parol  evidence  could 
be  received  of  the  contents  of  the  warrant  The  con- 
stant  practice  is,  that  if  a  warrant  be  executed,  the  bailiff 
keeps  it  for  his  own  justification,  and  merely  returns  to 
the  sheriff  a  memorandum  of  what  has  been  done.  In 
Martin  v.  Bell  (a)  a  notice  had  been  given  to  the  sheriff 
to  produce  the  warrant,  but  that  was  holden  not  suffi- 
cient to  let  in  parol  proof  of  its  contents. 

Vaughan  and  Wilde  Serjts.,  in  support  of  the  rule. 
The  warrant  was  in  the  possession  of  the  under-sherifl^ 
and  his  possession  is  the  possession  of  the  sheriff.  The 
sheriff  and  his  officers  are  one ;  Bro.  Abr.  Sheriff,  In 
Jiralce  v.  Sj/kes{b).  Lawrence  i.  said,  the  admissions  of 
the  under-sheriff  would  affect  the  sheriff;  and  a  notice 
to  a  customer  to  produce  a  check  is  sufficient  to  let  in 
parol  evidence  of  its  contents,  although  it  is*  lodged  at 
lis  banker's  office,  Coates  v.  Partridge,  [c)  So  a  notice 
to  a  ship-owner  to  produce  papers,  although  the  captain 
bas  possession  of  them  for  his  own  protection,  (d) 

Cur.  adv.  vuU. 

Best  C.  J.  This  was  an  action  of  trover  against  the 
«heriffs  of  Watv^ickshiref  for  taking,  under  an  execution 


(a)  I  Stark.  415.  (d)  Baldnej  Y.RitcMe^  i Stark. 

(r)  I  Moody  &  Rjany  156. 

ngfiin&t 
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against  oneStantorii  goods  which  the  Plaintiff  alleged  to 
be  his  property.  In  order  to  connect  the  sheriff  with 
the  transaction  it  was  necessary  to  prove  his  warrant  to 
the  bailiff  who  levied  the  execution.     The  bailiff  was 

r 

subpoenaed,  but  not  under  a  subpoena  duces  tecum  ;  had 
he  been  called  under  a  subpcend  duces  tecum  he  would 
probably  have  procured  the  warrant,  but  his  account 
was,  that  he  had  returned  it  to  the  under-sheriff.  There 
has  been  some  difficulty  as  to  the  time  at  which  the 
warrant  was  so  returned,  but  my  Brother  Park  thinks 
it  was  during  the  time  when  the  sheriff  remained  in 
office ;  no  notice  was  given  to  the  under-sheriff  to  pro- 
duce the  warrant,  and  if  it  had  been  placed  in  his  hand 
Bfter  the  sheriff  had  gone  out  of  office,  our  judgment 
might  have  been  different,  for  it  would  be  inconvenient, 
when  the  sheriff  is  no  longer  in  office,  to  compel  him  to 
send  perhaps  across  the  whole  county  to  apprise  his 
under-sheriff  of  such  a  notice :  but  as  he  was  still  in 
office,  and  as  his  under-sheriff  is  in  law  identified  with 
him,  we  think  notice  to  the  sheriff  is  equivalent  to  notice 
to  the  under-sheriff.  When,  therefore,  the  notice  was 
served  upon  the  sheriff's  attorney,  he  ought  to  have  sent 
lo  the  under-sheriff  for  the  warrant.  The  case  of  Mar^ 
tin  V.  BeU  is  distinguishable,  inasmuch  as  the  paper  was 
not  traced  to  the  hand  of  the  under-sheriff.  The  rule, 
therefore,  for  a  new  trial,  which  has  been  obtained  in 
this  case^  must  be  made 

Absolute. 
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1825. 


Brazier  v.  Bryant.  Jtine  ao. 


fyNSLOW  Serjt  shewed  cause  against  a  rule  for  an  Conmption  in 

attachment  airainst  the  Defendant  for  not  perform-  .     arbitrator 
^»  *^  IS  no  answer 

ing  an  award  made  under  a  rule  of  court,  and  he  pro-  to  a  motion 

posed  to  prove  by  afSdavit  corruption  in  the  arbitrator ;  fo*"  ^  atuch- 
f  mentfornon- 

^^^  performance 

of  an  award. 

The  Court  said^  that  such  an  objection  was  not  any 

answer  to  a  motion  for  an  attachment,  although  it  might 

have  formed  the  ground  of  a  specific  motion  for  setting 

aside  the  award;  for  this  they  referred  to  Holland  v. 

Brooks  {a)  and  Braddick  v.  Thompson  {b\  and  observing 

that  the  rule  in  Holland  v.  Brooks  was  founded  on  good 

sense,  they  made  the  rule 

Absolute. 


{a)  dT.ILitu  {b)  ZBojtfZAA^ 


Chatfield  and  Wife,  Demandants ;  Souter,       jum  ao. 

Tenant. 


IJ/7LDE  Seijt  had  obtained  a  rule  calling  on  the  The  Court 

demandants  to  shew  cause  why  all  further  proceed-  ^^  °®^  "^^^ 
ings  on  the  above  writ  of  right  should  not  be  stayed  in«  in  a  writ 
until  the  tenant's  costs  of  an  ejectment  brought  for  the  of  right  till 
same  premises  were  satisfied,  in  which  ejectment  the     f  ^*^  tai  *t 
lessors  of  the  Plaintiff,  after  entering  the  cause  for  trial  are  paid, 
m  1816,  withdrew  the  record. 

Pell 


les 


1825. 


Chatfield 
and 

SOUTER. 
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Pell  Serjt.,  who  was  to  have  shewn  cause,  was  stopped 
by  the  Court,  who  called  on 

Wilde  to  support  his  rule.  He  urged  that  the  prac- 
tice of  the  Court  was,  not  to  allow  the  second  proceeding 
to  be  pursued,  till  the  costs  of  the  first  were  paid,  if  Uie 
second  was  substantially  the  same  as  the  first,  and  that 
the  rule  was  not  confined  to  any  particular  form  of 
action.  [Gaselee  J.  referred  to  the  note  in  3  Bosanquet 
and  Ptdler  23.]  That  authority  limited  the  rule  to  cases 
where  the  first  proceeding  had  been  decided  on  the 
merits.  But  if  the  demandants  had  had  any  merits,  they 
would  not  have  abandoned  their  ejectment  in  1816,  and 
have  remained  inactive  till  the  present  time. 

Best  C.  J.  The  abandonment  of  the  ejectment  was 
no  decision  on  the  merits,  and  the  Court  has  no  power  to 
stay  the  proceedings  in  a  writ  of  right  till  the  costs  of  a 
prior  ejectment  are  paid ;  it  is  a  totally  different  pro- 
ceeding :  The  rule  often  operates  with  hardship  in  eject- 
ment, ai\d  it  would  be  more  liable  to  do  so  in  a  writ  of 
right,  by  preventing  a  party  who  was  poor  from  assert- 
ing his  title. 

The  rest  of  the  Court  concurring,  the  rule  was 

Discharged. 
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1825. 


Doe  dem.  Morgan  v.  Roe.  Jum  ao. 


jA  RULE  in  Uiis  cause  for  setting  aside  with  costsa  judg-  Where,  m 

ment  against  the  casual  ejector,  and  the  subsequent  ejectment,  the 

^     n  .  •      1  •         r  tenants  io  pos- 

execution,  on  account  ot  some  misnomer  in  the  notice  ot  gession     hav- 

declaration,  had  been  discharged,  and  execution  with-  ing  undertaken 

drawn,  upon  the  tenants  in  possession  undertakinff  to  I'^^PP^^'^'en^cr 
^        ^  ^  °  ^       into  the  corn- 

appear,  enter  into  the  common  consent  rule,  plead  in-  men  consent 

stanter,  and  accept  short  notice  of  trial.  ''/*^®»  P^^^*^ 

No.  defence  was  made  at  the  trial,  and  it  not  appear-  ^^^  ^jj^  j^^ 

ing  that  the  tenants  had  any  merits,  final  judgment  was  tice  of  trial,— 

signed  and  costs  taxed,  when  the  lessor  of  the  Plaintiff  ^^'^^  "°  t^ 
°  ,  fence  at  the 

was  served  with  a  rule  for  the  allowance  of  a  writ  of  trial,  but  sued 
error.     Whereupon  o"'  a  w"t  of 

error  when 
*  judgment  was 

jyOyly  Serjt.  obtained  a  rule  nisi  for  execution  to  signed,  the 

issue  against  the  tenants  in  possession,  notwithstanding  ^^    ^'^ 
the  allowance  of  the  writ  of  error.  the  plaintiff  to 

His  affidavit  stated  the  belief  of  the  lessor  of  the  take  his  judg. 
Plaintiff's  attorney,  that  the  writ  was  brought  solely  for  ^^  casual 
delay,   and  that  the  lessor  cf  the  Plaintiff  had  received  ejector, 
notice,  that  unless  the  premises  were  forthwith  pulled 
down,  proceedings  would  be  taken  on  the  part  of  the 
city  oi  London  to  pull  them  dow^n,  which  would  put  him 
to  a  great  additional  expense ;  he  urged  that  the  under- 
taking entered  into  by  the  tenants  in  possession  amounted 
to  an  engagement  to  try  the  merits  of  the  cause  only, 
and  to  avoid  delays  of  every  kind. 

Pell  Serjt.,  who  shewed  cause,  contended,  that  without 
an  affidavit  of  a  declaration  from  the  mouth  of  the  tenants 
in  possession,   or  their  attorney,   that  the  error  was 

brought 


170  CASES  IN  TRINITY  TERM 

1825*  brought  for  delay,  this  rule  could  not  be  made  absolute, 

1^     ''  as  error  would  lie  on  a  suit  in  ejectment,  as  well  as  in 

Morgan  any  other  case,  and  he  referred  to  Evans  v.  Swete  (a), 

^«  Harrison  v.  Grole  (i),  Baidins  v.  Perry,  (c) 

JKOX* 

But  the  Court  thought  that  this  proceeding  was  not  a 
compliance  with  the  undertaking  entered  into  by  the 
tenants  in  possession,  and  without  deciding  any  general 
question,  they  said  the  lessor  of  the  Plaintiff  might  sue 
out  execution  on  his  judgment  against  the  casual  ejector. 

{a)  a  Bhgh.  $26.         {5)  6  T.  R.  400.  (r)  z  N.  R.  307. 


Jim%o0  Petty  v.  Anderson. 

A  wife  having  ^SSUMPSIT  for  goods  sold  and  delivered.     At  the 
unett  on  her  ^"^^  of  the  cause  before  Best  C.  J.  London  sittings,  after 

own  account  Easter  term  last,  the  evidence  on  the  part  of  the  Plaintiff 

during    e  im-  ^^^^  ^^^  ^^^  goods,  which  were  for  the  purpose  of  carrying 

her  husband,     on  the  confectionery  business,  had  been  delivered  from 

and  he  having.  ^^  9^^  of  August  1823  to  February  1824  at  a  baker's 
returned  to  *•     •  »        1  1  •  1 

live  with  her  ^^d  confectioner  s   shop,    over  which  was    the   name 

after  his  di»-  Anderson.     That  upon  these  occasions  the  Defendant 

He*?^on  mo-  ^*^  ^een  repeatedly  seen  in  the  shop,  and  when  called 

tion  for  a  new  on  for  payment,  referred  to  his  wife,  saying  she  managed 

trial,  after  a  those  things,  and  adding  that  he  was  a  journeyman  to- 

him,  that  he  his  wife,  that  he  received  no  wages,  and  that  the  Plaintiff, 

was  liable  for  had  better  not  go  to  law,  or  perhaps  he  would  get  45.  in 

nxshedinthis  ^®  pound.     The  Defendant's  son  often  ordered  the 

business,  with 

his  knowledge,  after  his  return,  though  the  invoices  and  receipts  were  in  the  name 

of  the  wife,  and  she  was  rated  to  and  paid  the  poor's  and  paving  rates. 

23  goods. 


Petty 
v. 
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goods,  and  when  his  wife  was  applied  to,  she  said  she        1825. 
would  tell  Mr.  Anderson. 

The  evidence  on  the  part  of  the  Defendant  disclosed, 
that  previously  to  August  182S  he  had  carried  on  the  Andebsok. 
business  of  a  baker  in  the  house  in  which  the  Plaintiff's 
goods  were  delivered ;  had  gone  to  prison,  and  had  been 
discharged  under  the  insolvent  debtor's  act,  when  he  re- 
turned to  live  with  his  wife ;  that  several  tradesmen  in  the 
neighbourhood  had  given  credit  to  the  wife,  who  during 
the  Defendant's  im[M*isoninent  had  set  up  and  carried  on 
the  business  of  a  confectioner  and  baker  on  her  own  ac-» 
count;  the  Christian  name  Andrew^  which  had  formerly 
been  inscribed  over  the  shop  when  the  Defendant  car- 
ried on  in  it  the  business  of  a  baker,  having  been  erased, 
and  the  name  Anderson  alone  being  left ;  the  landlord 
received  the  rent  6f  the  house  from  the  Defendant's  wife, 
and  she  was  rated  to  and  paid  the  poor's  and  paving 
rates ;  the  Plaintiff's  invoices  and  receipts  for  the  goods 
were  also  made  out  in  her  name;  the  Defendant's 
daughter  had  ordered  and  had  once  paid  for  goods 
in  her  mother's  name,  and  the  Defendant  never  inter- 
fered in  the  house  in  the  way  of  paying  and  receiving 
money. 

Best  C.  J.  summed  up  the  whole  of  the  evidence  to 

the  jury,  but  commented  upon  the  fact  of  the  Defendant 

saying  the  Plaintiff  had  better  not  go  to  law,  or  he  might 

f^  4>5.  in  the  pound ;  this,  he  thought,  identified  him 

inrith  the  business,  and  proved  his  knowledge  of  his  wife's 

transactions ;  connecting  this  with  the  circumstance  of  his 

being  in  the  house  where  the  business  was  carried  on, 

assisting  in  the  business,  and  subsisting  on  the  profits 

(for  he  had  declared  he  received  no  wages),  the  learned 

Chief  Justice  put  it  to  the  jury  whether  any  man  could 

doubt  that  she  was  the  agent  of  her  husband,  and  directed . 

them  to  find  for  the  Plaintiff. 

"Hie 
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1825.  The  jury  having  found  a  verdict  accordingly. 

Petty 
^^  Jf^ilde  Serjt  obtained  a  rule  nisi  for  a  new  trial,  which 

Andebson.    he  moved  for  on  the  ground,  that  the  circumstances  of 

the  case  shewed  the  Defendant's  wire  to  be  a  sole  trader, 

or  that  at  all  events  it  ought  to  have  been  left  to  the 

jury  to  say  whether  or  not  the  credit  was  given  to  her 

alone.     He  cited  Bentley  v.  Griffith,  {a) 

Vaughan  Serjt.,  who  shewed  cause,  characterised  the 
conduct  of  the  Defendant  as  a  gross  fraud,  and  in<« 
sisted  that  the  case  though  left  to  the  jury  with  a  strong 
expression  of  the  opinion  of  the  judge,  was  still  correctly 
left  to  them  upon  a  matter  of  fact  which  their  verdict 
had  determined ;  namely,  the  agency  of  the  wife.     , 

Wilde,  in  support  of  his  rule,  objected  that  no  fact 
had  been  left  to  the  jury,  but  that  they  had  been  di- 
rected to  find  for  the  Plaintiff  without  considering 
whether  or  not  credit  had  been  given  to  the  wife  alone. 
Supposing  the  husband's  conduct  afforded  a  pre*- 
sumption  in  law  that  the  wife  acted  as  his  agent,  there 
were  many  facts  in  the  case  on  which  the  jury  ought  to 
have  been  required  to  consider  whether  or  not  that 
presumption  was  rebutted. 

Park  J.  There  is  always  some  difficulty  as  to  the 
mode  in  which  a  presiding  judge  is  to  state  his  opinion 
to  the  jury.  Now,  though  the  Chief  Justice  expressed  a 
strong  opinion  upon  the  present  occasion,  he  summed 
up  the  whole  of  the  evidence  to  the  jury,  and  thereby 
left  it  in  their  power  to  form  a  judgment  of  their  own. 

In  Cox  v.  Kitchin  (6),  BuUer  J.  states  very  clearly,  the 
limits  within  which  rules  for  new  trials  are  to  be  con- 

{a)  s  Taunt.  356.  (*)   iB.^P.  339. 

fined, 
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fined)  and  he  lays  it  down,  that  the  Court  will  not  IS26. 
merely  examine  whether  the  Defendant  be  strictly  liable 
in  point  of  law,  if  the  verdict  is  consistent  with  the 
justice  and  conscience  of  the  case.  The  present  verdict 
is  so  correct  that  no  new  trial  ought  to  alter  it  The 
only  &ult  in  the  learned  Chief  Justice  was,  that  he  did 
not  describe  the  whole  transaction  to  the  jury  as  a  gross 
fraud.  As  justice  has  been  fairly  attained,  it  would  be 
unwise  to  disturb  the  verdict  upon  any  supposed  nicety 
as  to  the  way  in  which  the  case  might  have  been  put 
to  the  jury.  When  a  judge  is  clearly  wrong  in  point 
of  law,  or  nonsuits  improperly,  that  may  t>e  a  ground 
for  a  new  trial,  but  a  strong  expression  of  opinion, 
where  the  case  calls  for  it,  cannot  be  a  ground  of  ob- 
jection. In  Langfort  v.  Tilor  {a\  the  husband  was 
liolden  liable  on  no  other  ground  than  the  fact  of  his 
cohabiting  with  his  wife. 

BuRROUOH  J.  I  should  have  charged  the  jury  m 
the  same  way  as  the  Chief  Justice  has  done,  and  we 
shall  not  send  a  case  down  for  new  trial  when  we  see 
the  verdict  must  go  a  second  time  the  same  wny.  The 
Iiusband  was  present  and  assisting  in  the  business,  and 
therefore  clearly  liable  to  the  Plaintiff's  claim. 

Gaselee  J.  expressed  the  same  opinion. 

Best  C.  J.  The  husband  took  advantage  of  the 
trade  that  was  carried  on,  by  living  on  the  profits, 
and  a  legal  presumption  arises  from  that  circumstance, 
that  the  wife  conducted  the  trade  as  his  agent.  In 
the  present  case  he  might  have  exonerated  himself 
if  he  chose,  by  discontinuing  the  trade   his  wife  car* 

Vol.  ni.  N  ried 
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riled  on.  Undoubtedly  tlie  presumption  arising  firom 
fab  presence  might  faave  been  rebutted,  but  there  were 
no  facts  in  the  present  case  to  repel  the  presumption. 
The  bills  of  parcels,  indeed,  were  made  out  to  the  wife, 
but  the  husbftnd  was  at  home,  and  assented  to  thede*- 
livery  of  the  goods,  which  is  a  stronger  case  than  that 
in  Cowyni  IHgest^  where  the  wife  went  out  and  ordered 
flpparel  by  herself.  The  case  of  BerUley  v.  Chiffin  is 
not  like  the  present  The  clothes,  it  is  true,  were  in 
that  case  furnished  to  the  wife  while  living  with  her 
husband,  but  the  contract  was  made  privately,-  and 
the  salesman  was  told  not  *to  bring  them  home  while 
the  husband  was  within.  In  the  present  instlmce  there 
is  nothing  to  repel  the  evidence  of  the  husband^s 
assent 

Rule  discharged. 


JunetXm 


Body  v.  Esdaile. 


Where  there 
were  three 
verdicts ;  the 
first  in  favor 
of  the  Plain- 
tiff, the  second 
in  favor  of  the 


TN  this  ease  there  were  three  trials.    The  Plaintiff  suc- 
ceeded in  the  first;  the  Defendant  succeeded  in^the 
second,  by  reason  of  a  mis-direction  of  the  Judge,  and 
in  the  third,  upon  the  merits. 

By  the  rule  for  the  first  new  trial,  the  consideration  of 
Defendant  by    the  costs  of  the  first  trial  was  to  be  reserved ;  in  the 

reason  of  a       rule  ibr  the  second,  nothing  was  said  about  costs, 
misdirection, 
and  the  third 

in  favor  of  the  Defendant  upon  the  merits,  and  the  rule  for  the  first  new  trial  re- 
served the  consideration  of  costs,  the  Court  allowed  the  Defendant  to  take  the  cost» 
of  the  first  or  second,  at  his  option,  and  the  costs  of  the  third. 

The 
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The  prothonotary  having  allowed  the  Defendant  the        1825. 
costs  of  the  two  last  trials,  ^^7'^  "^ 

'  B6DY 

Vaugkan  Seijt  obtained  a  rule  nisi  for  reviewing  the      Esdaile. 
taxation,  ott  the  ground  that  <x>st8  were  never  allowed 
where  a  verdict  was  obtained  through  the  mis-direction 
of  a  Judge. 

The  prothonotary  referred  to  Shulbred  v.  Nutt  (a),  and 

PeU  and  Wilde  Seijts.,  who  shewed  cause,  argued^ 
that  if  the  Court  would  not  allow  the  PlaintifF  his  costs 
upon  the  result  of  the  first  trial,  but  then  reserved  the 
consideration  of  them  for.  the  event,  still  less  would 
they  allow  them  when  the  ev^t  shewed  that  the  merits 
were  with  the  Defendant 

The  Court  took  time  to  consider,  desiring  to  assi- 
milate the  practice  of  the  two  Courts  in  these  matters^ 
and  now  ' 

Best  C.  J.  said,  it  was  not  necessary  upon  this  qc«' 
casion  to  interfere  with  tlie  practice,  inasmuch  as  the 
Court  had  a  discretion  left  in  them  by  the  terms  of  tlie 
first  rule*  They^  therefore,  allowed  the  Defendant  his 
option  to  take  the  costs  of  the  first  or  second  trial,  but 
not  of  both,  and  also  the  costs  of  the  fhird. 

(a)  HuIIock  on  Costs f  391. 
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June  %i.      HoLM£s»  Demandant ;  Seton,  Tenant ;  Fore^ 

MAN,  Vouchee. 


Recovery* 
Affidavit  of 
pretentatioa 
necettaiy  to 
admit  the 
word  *«ad« 
▼owsoq''  in 
an  amend 
ment* 


THOUGH  Seijt  mored  to  amend  a  recovery,  by  in- 
serting the  word  advotaoson^  the  deed  to  lead  to  usea^ 
conveying  all  the  hereditaments  of  the  party,  smd  all 
tithesm  the  parish  named  in  the  deed,  and  in  the  coanfy 
of  Kent. 

The  recovery  was  suffered  in  1796,  and  aft  affidavit 
stated  that  possession  had  gone  conformably  to  it  ever 
since;  but  there  was  no  allegation  of  any  presentation 
having  been  made* 

The  Coort  said  there  was  no  doubt  they  had  a  right 
to  include  advowson  under  the  word  hereditamentSj  but 
they  required  an  affidavit,  stating  by  whom  the  last  pre- 
sentation was  made^  whether  that  presentation  had  taken 
place  before  or  after  the  recovery. 

He  Court  intimated  that,  after  this  term,  they  irould 
take  no  recovery  at  chambers. 
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Henry  v.  Taylor.  Jun^  2%. 

T/'AUGHAN  Seijt.  obtained  a  rule  nisi  to  set  aside  a  The  Court  set 
judgment,  together  with  a  grant  executed  by  the  De-  ?^*  "  """" 
faidant  for  securing  an  annui^,  and  for  delivering  up  and  910/.,  the  con- 
cancelling  the  securitiesi  upon  the  ground  that  part  of  the  •identtoii 
consideration  money  was  returned,  and  part  retained.      mddto  tl^ 
The  Defendant's  affidavit  stated5  among  other  things,  gnuitor»  who 
that  for  the  purpose  of  redeeming  certain  annuities  ^^J!^!^  •  ^ 
akeady  granted,  the  consideration  for  which  had  been  hut  x/«  to  pay 

Wiki  for  the  purpose  also  of  discharging  arrears,  and  off  precedmg 
1  K       •  1  . 1        .  annuitieit  and 

charges  ipt  insMrance^  the  consideration  was,  ^upon  ^^  ;^  which 
the  propoSal  of  Messrs.  Hamard  and  Gibbsy  increased  ^he  attorney, 
to  916;.,  and  the  annuities  from  \0&L  to  130/.  ]J^J  ^f^Iir 

That  upon  payment  of  the  last-mentioned  consider-  retamed  for 
mticni,  Gibbs  banded  to  the  Defendant  a  parcel  of  bank-  ^  trouble. 
notes,  which  be  stated  to  be  of  the  value  of  910/.,  and 
the  Defendant  immediately,  without  Gibbsfs  leaving  the 
room,  returned  them  to  Gibbs,  at  his  desire :  - 

That  Gibbs  then  handed  him  1/.  and  a  few  shillings, 
as  the  balance  of  the  account  between  them,  from  whicn 
account  it  appeared  that  Honoard  and  Gibbs  had  ob- 
tained, in  the  manner  above  stated,  about  165L  for 
themselves  on  this  one  transaction,  though  they  had  de- 
livered no  bill  or  statement  of  their  charges  for  nego* 
tiating  the  business. 

Jfllde  Seijt.,  who  shewed  cause  against  the  nile,  en- 
deavoured to  distinguish  this  from  the  preceiling  cases, 
by  the  circumstance  that  the  money  was  returned  ^o  pay  *    • 

off  a  just  debt,  and  he  argued  that  the  act  of  parliament 
was  only  directed  against  transactions  in  which  the  re^* 
turning  was  the  result  of  a  previous  agreement  to  enable 
the  broker  to  retain  more  than  his  lawful  commission. 

N  3  •    Vaughan^ 
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Vaughan^  in  support  of  his  rule,  referred  to  Gallon  v. 
Porter  (a),  Gorton  v.  Champneys{b\  and  Williamson  v, 
Goold.  (c) 

Best  C.  J.  I  am  clearly  of  opinion  that  thiis  annuity 
tnust  be  set  aside*  The  ground  alleged  is,  that  a  part 
of  the  consideration  has  been  retained  or  returned;  and- 
either  of  those  expressions  may  be  properly  applied  to  this 
transaction.  But  it  is  unnecessary  to  give  any  opinion 
on  that  part  of  the  case,  because  there  is  an  attorney's 
bill  of  165/.  for  n^otiating  a  loan  of  910/.,  and  no  ex- 
planation given  of  the  items  of  which  the  charge  is  com- 
posed. Without  explanation,  it  must  be  taken  to  be  an 
unfair  charge ;  and  the  attention  of  the  attorney  having 
been  c^ed  to  it  by  the  rule  which  objects  to  the  re^ 
tainer,  he  was  therefore  bound  to  show  that  the  charge 
was  fair  and  reasonable.  I  fully  concur  with  the  cases 
which  have  been  decided  in  this  Court;  but,  without  ad- 
verting to  the  authority  of  any  case,  this  is  clearly  a  re- 
tainer within  the  terms  of  the  act  of  parliament* 


Park  J.  I  am  of  the  same  opinion ;  and  if  we  were 
to  give  the'  act  the  construction  required  on  the  part  of 
the  Plaintiff,  we  should,  in  efibct,  repeal  it 

The  act  has  been  repeatedly  and  most  deliberately 
considered,  and  it  is  impossible  to  entertain  any  doubt, 
unless  at  one  sweep  we  say  that  all  We  have  decided  on 
the  subject  is  wrong.  It  is  indifferent  whether  the  trans- 
action be  styled  a  returning  or  a  retainer*  The  whole 
is  a  juggle  and  a  mummery,  contrived  to  elude  the  $alu- 

r 

jtary  provisions  of  the  act* 

The  rest  of  the  Court  concurring,  the  rule  was  made 

Absolute. 


IN  THE  Sixth  Y£ar  of  GEO.  IV, 


Wynne  v.  Griffith^  June  %%. 


YH 


E  following  case  was  sent  for  the  opinion  of  this  By  deed  of 
Court  by  the  Master  of  the  Rolls.  x75<h  land* 

By  indentures  of  lease  and  release,  beaiing  date  re-  to  Ae  use  cf 

specttvely  the  1st  and  2d  of  June  1750.    the  release  tuch  penonif 

H  D   M 
being  tripartite,  and  made  between  Hmnphrey  Roberts  ^  c!*«1iould 

and  Dorxdhy  his  wife,  Mary  Roberts^  spinster,  daughter  by  their  joint 
and  heir  apparent  of  the  said  Humphrey  Roberts  and  ^*^»  *"  ^^ 
Dorothy  his  wife,  and  Catherine  Roberts,  widow,  of  the  two  witnesses, 
first  part;  John  Salmbury  and  John  Elli&  of  the  second  appoint ; 
part;  and  Robert  Wynne  and  Owen  Holland  of  the  third  default  of  such 
part ;  and  by  a  conunon  recovery  suffered  in  pursuance  appointment* 

thereof  at  the  irreat  session  for  the  county  of  Caernarvon^  ^°  l**®  "^*  °^ 

1  1      n  rV  7         ^  .  ,      ,      •uch  perron  ts 

on  the  8th  ox  September  1750,  certaui  messuages,  lands,  h.^  />.,  and 

and  hereditaments,  the   estate  and  inheritance  of  the  ^'*  i>^  ^^se 
said  Hwnplirmf  Roberts,  and  certain  other  messuages,  alUurviwC 

by  their  joint 
deedy  in  the  presence  of  two  witnesses,  should  appoint ; 

And  in  default  off  and  until  such  appointment) 

Part  of  the  premises  to  C  for  life^  without  impeachment  of  waste ; 

And  that  part  after  her  decease)  and  the  rest  of  the  premises,  to  the  use  of  ^uch 
person  as  H.  by  deed»  in  the  presence  of  two  witnessesy  should  appoint ; 

And  for  default  of,  and  until  such  appointment)  to  H,  and  his  heirs  for  ever^ 

By  a  settlement  made  in  1751  on  the  marriage  of  M,  with  i?.,  and  attested  by 
^hree  witnesses,  H^  i>.,  M^  and  C.  granted^  bargained)  sold»  released^  confirmed, 
directed)  limited)  and  appointed  the  premises  to  Z,.  and  his  heirS)  to  the  useS) 
trusts,  intentS)  and  purposes  thereinafter  expressed,  concerning  4he  same;  among 
'vhich  was  a  term  of  500  years  to  the  use  oi  Z*,  in  <tcust  to  raise  portions  for 
younger  childreu  by  sale  or  mortgage  of  the  premises  thereby  granted  and  released, 
«o  as  that  thereby  none  of  the  prior  estates  in  the  premises  should  be  impeached  and 
incumlbeFed ;  and 

A»  />.»  3f*,  and  C.  covenanted  that  they  (or  one  of  them)  were  seised  of  the 
premises  by  them  thereby  granted  and  released  for  an  absolute  estate  of  inheritance, 
and  that  they  would  make  such  farther  assurance  of  the  premises  thereby  released^ 
settled,  or  assured,  as  should  be  required  : 

Held,  tha^  .the  legal  fee  of  the  premises  did  not  become  vested  in  Z,« 

N  4  lands. 
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lands,  and  hereditaments,  the  estate  and  inheritance 
of  the  said  Catherine  RobefiSf  and  certain  other  messu- 
ages, lands,  and  hereditaments  and  premises,  therein 
described  to  have  been  theretofore  purchased  by  the 
said  Humphry  Roberts^  and  all  other  the  messuages, 
lands,  tenements,  and  hereditaments  whatsoever  of  them 
the  said  Humphrey  Roberts  and  Dorothy  his  wife,  Mary 
Roberts  and  Catherine  Roberts^  or  any  of  them,  in  the 
parishes  therein  mentioned,  and  elsewhere  in  the  county 
of  Caetiiarvojij  with  their  appurtenances,  were  limited 
to  the  use  and  behoof  of  such  person  and  persons,  and 
for  such  estate  and  estates,  and  subject  to  such  pro- 
visoes,  powers,  limitations,  trusts,  conditions,  and  agree- 
ments, as  the  said  Humphrey  Roberts  and  Dorothy  his 
wife,  Maty  Roberts  and  Catherine  Roberts,  at  any  time  or 
times  thereafter  during  the  term  of  their  natural  lives,  by 
any  their  joint  deed  or  deeds,  writing  or  writings,  to  be 
by  -them  duly  executed  in  the  presence  of  two  or  more 
credible  witnesses,  should  direct^  limit,  and  appoint  g 
and  in  default  of  such  direction,  limitation,  and  appoint*- 
nient,  to  the  use  and  behoof  of  such  person  or  persons, 
for  such  estate  and  estates,  and  subject  to  such  pro- 
visoes, powers,  limitations,  and  agreements,  as  the  said 
Humphrey  Roberts  and  Dorot/ty  his  wife,  and  Mary  Ro^ 
berts  (in  case  they  should  all  of  them  sumve  the  said 
Catherine  Roberts)  should  at  any  time  or  times  after  the 
decease  of  the  said  Catherine  Roberts,  by  any  their  joint 
deed  or  deeds,  writing  or  writings,  to  be  by  &em  exe- 
cuted in  the  presence  of  two  or  more  credible  witnesses, 
direct,  limit,  or  appoint ;  and  for  default  of  and  until 
such  direction,  limitation,  and  appointment  respectively 
as  aforesaid,  as  to  certain  parts  of  die  said  heredita- 
ments, to  the  use  of  the  said  Catherine  Roberts  and  her 
assigns  for  her  life,  without  impeachment  of  waste ;  and 
as  to  as  well  the  said  last-mentioned  messuages,  lands, 
jand  hereditaments,  so  limited  to  the  said  Catherine  Bo^ 

berts 
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bt)is  for  her  life  os  aforesaid,  from*  and  after  her  de- 
cease,  as  also  as  to  all  the  rest  and  residue  of  the  said 
messuages,  lands,  hereditaments,  and  premises  therein- 
before mentioned,  whereof  such  common  recovery  should 
be  had  and  suffered  as  aforesaid,  and  whereof  no  use 
was  thereinbefore  limited  and  declared,  to  the  use  and 
behoof  of  such  person  and  persons,  and  for  such  estate 
and  estates,  and  subject  to  such  provisoes,  powers,  limit* 
ations,  trusts,  condition^,  and  agreements,  as  the  said 
Humphrey,  Roberts^  at  any  time  or  times  thereafter, 
durbig  the  term  of  his  natural  life,  by  any  his  deed  •r 
deeds,  writing  or  writings,  to  be  by  him  duly  executed^ 
in  the  presence  of  two  or  more  credible  witnesses,  or  by 
his  last  will  and  testament  in  writing,  to  be  by  him  the 
Said  Humphrey  Roberts  also  duly  executed,  in  the  pre^ 
sence  of  three  or  more  credible  witnesses,  should  direci^ 
limits  or  appoint ;  and  for  default  of  and  until  such  di* 
rection,  limitation,  or  appointment,  to  the  use  and 
behoof  of  the  said  Humphrey  Roberts,  his  heirs  and  as- 
signs for  ever. 

By  indentures,  bearing  date  respectively  the  1st  and 
HA  days  of  October  1751,  the  former  being  a  lease  for  a 
yeaf,  and  made  between  the  said  Humphrey  Roberts  and 
Dorothy  his  wife,  the  said  Mary  Roberts  and  Catherine 
Roberts  of  the  one  part ;    and   William  Mostyn,  John 
Uoyd,  Robert  Wynne  (of  Garthxmn),  and  Pearce  Wynne, 
of  the  other  part ;  and  the  latter  being  tripartite,  and 
made  between  Robert  Wynne  the  elder  and  Robert  Wynne 
the  younger,  son  and  heir  apparent  of  the  said  Robert 
Wynne  the  elder,  of  the  first  part ;  the  said  Humphrey 
Roberts  and  DorotJty  his  wife,  and  the  said  Mary  Ro^ 
berts  and  Catherine  Roberts  of  the  second  part ;  and  the 
said  William  Mostyn,  John  Uoyd,   Robert  Wynne  (of 
Garthwin),  and  Pierce  Wynne  of  the  third  part;  after 
setding  divers  messuages,  lands,  and  hereditaments  be- 
longing to  the  said  Robert  Wynne  the  elder  and  Robert 
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fVytme  the  younger,  to  the  uses  therein  mentioned^ 
it  was  witnessed,  ^^  that  in  consideration  of  a  marriage 
then  intended  to  be  solemnized  between  the  said  JBo- 
bo'i  Wynne  the  younger  and  the  said  Mary  Roberts^ 
and  of  the  provision  thereinbefore  made  for  her  or  ber 
issue,  and  for  tlie  settling  the  messuages,  lands,  tene* 
Tnents,  hereditaments,  and  premises  thereinafter  men- 
tioned, to  the  uses  therein  expressed  concerning  the 
same,  the  said  Humphrey  Roberts  and  Dorothy  his  wife^ 
Mary  Roberts  add  Catkaine  Roberts^  did  grants  bargain^ 
sell,  release,  and  confirm,  direct,  limit,  and  appoint^  unto 
the  said  William  Mostyn^  John  Uoyd^  Robert  Wynne^  of 
Garthwin^  and  Pearce  Wynne^  in  their  actual  possession, 
being  by  virtue  of  the  said  lease  for  a  year  made  to 
them  by  the  said  Humphrey  Roberts  and  his  wife,  Mary 
Roberts  and  Catherine  RobaiSy  as  therein  mentioned, 
the  several  messuages,  lands,  tenements,  and  heredita- 
ments therein  particularly  described  (and  which,  in  fact, 
included  the  messuages,  lands,  tenements,  and  heredita- 
ments comprised  in  the  said  indentures  of  the  1st  and 
2d  oijune  1750,  and  whereof  such  recovery  was  suffered 
as  aforesaid),  with  their  and  every  of  their  appurtenancesi 
and  all  other  the  messuages,  lands,  tenements,  and  he- 
reditaments, situate,  lying,  and  being  in  the  said  county 
of  Caernarvon^  whereof  or  wherein  the  said  Humphrey 
Roberts  then  was  seised  of  any  estate  of  inheritance,  in 
possession,  reversion,  remainder,  or  use,  and  all  the 
reversion  and  reversions,  remainder  and  remainders, 
&c. ;  and  all  the  estate,  right,  title,  interest,  use,  trust, 
possession,  property,  claim,  and  demand  whatsoever,  of 
them  the  said  Humphrey  Roberts  and  Dorothy  his  wife, 
Maiy  Roberts  and  Catherine  Roberts^  or  any  of  them,  of, 
in,  and  to  the  same  hereditaments  and  premises,  and 
every  of  them,  and  every  part  and  parcel  thereof,  to 
have  and  to  hold  the  same  premises  so  granted  and  re- 
leased unto  the  said  William  Mostyn^  John  Lioyd^  Ro^ 

bert 
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bert  Wifhne  (of  Garthwin\  Bud'Pearce  Wynnes  their  heirs 
and  assigns  for  ever,  to  the  several  uses,  intents,  and 
purposes,  and  under  the  provisoes,  powers,  limitations, 
and  agreements   thereinafter  mentioned,  expressed,  li- 
mited, and  declared,  of  and  concerning  the  same  re* 
i^pectively ;  that  is  to  say,  in  the  meantime  and  until  the 
said  then  intended  marriage  should  take  effect,  to  the 
same  uses  and  estates  as  the  ^aid  hereditaments  and  pre- 
mises then  respectively  stood  limited;   and  from  and 
immediately  after  the  solemnization  of  the  said  then  in^ 
tended  marriage,  as  to  part  of  the  lands,  hereditaments^ 
and  premises  therein  comprised,  to  the  use  and  behoof  of 
the  said  Humphrey  Roberts  and  Dorothy  his  wife,  and  their 
assigns,  for  and  during  the  term  of  their  natural  lives, 
and  the  life  of  the  longer  liver  of  them,  without  impeach- 
ment of  or  for  any  manner  of  waste,  during  the  life  of 
the  said  Humphrey  Roberts  only,  for  and  as  the  jointure 
of  the  said  Dorothy^  and  in  full  satisfaction,  lieu,  and 
bar  of  her  dower  or  thirds,  out  of  any  real  estate,  whereof 
the  said  Humphrey  Roberts  then  was  or  should  at  any 
time  thereafter  during  her  coverture  be  seised,  and  as 
tor  and  concerning -other  part  of  the  lands  and  heredi- 
tkients  therein  mentioned  and  described,  to  the  use  and 
l)ehoof  of  the  said  Humphrey  Roberts  and  his  assigns,  for 
and  during  the  term  of  his  natural  life,  w*ithout  impeach- 
ment of  waste,  and  as,  to,  for,  and  touching  certain 
other  parts  of  the  lands,  hereditaments,  and  premises 
therein  mentioned,  \o  the  use  and  behoof  of  the  said  Ca' 
iherine  Roberts  and  her  assigns,  for  and  during  the  term 
of  her  natural  life,   without  impeachment   of  waste; 
and  as  to,  for,  and  concerning  the  several  capital  and 
other  messuages,  lands,  tenements,  hereditaments,  and 
premises   thereinbefore  limited   to  the  said  Humphrey 
Roberts  and  Dorothy  his  wife,  and  Catherine  Roberts^  for 
their  lives  respectively  as  aforesaid,  from  and  after  the 
respective  determination  of  the  several  estates  thereof^ 
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to  the  use  and  behoof  of  the  said  William  MaslyUy  John 
Uoi/dj  Robert  Wynne  (of  Garthwin^  and  Pearce  Wynnes 
and  their  heirs,  for  and  during  the  term  of  the  natural 
lives  of  the  said  Humphrey  Roberts  and  Dorothy  his  wife» 
and  Catherine  Roberts  respectively,  in  trust  only  to  pre* 
serve  the  contingent  uses  and  estates  thereinafter  limited 
and  declared  from  being  barred  and  destroyed ;  and  to 
that  end  to  make  entries  as  often  as  occasion  should 
require,  but  nevertheless  to  permit  and  suffer  them  the 
said  Humphrey  Roberts  and  Dorothy  his  wife»  and  Cb- 
therine  Roberts  respectively,  to  receive  and  take  the 
rents,  issues,  and  profits  thereof,  during  their  respective 
natural  lives;  aiid  as  to  as  well  the  said  premises  so 
limited  to  and  to  the  use  of  the  said  Humphrey  Ro-^ 
berts  and  Dorothy  his  wife,  and  Catherine  Roberts  re- 
spectively  for  their  lives  as  aforesaid,  from  and  after  the 
several  deceases  of  them  the  said  Humphrey  Roberts  and 
Doi'othy  his  wife,  and  Cat/ierine  Roberts  respectively, 
and  as  the  said  estates  should  end  and  respectively 
determine,  as  also  the  rest  and  residue  of  all  and  sin- 
gular the  said  premises  thereinbefore  mentioned,  and 
whereof  no  use  was  thereinbefore  limited  or  declaredy 
ta  the  use  and  behoof  of  the  said  Robert  Wynne  the 
younger  and  the  said  Mary  his  intended  wife,  for  the 
term  of  their  natural  lives,  and  the  life  of  the  longest 
liver  of  them,  without  impeachment  of  waste ;  and  from 
and  after  the  defermination  of  that  estate,  to  the  use  and 
behoof  of  the  said  William  Mostyn^  John  Uoyd^  Robert 
Wynne  {of  Garthwin),  and  Pierce  Wynne^  and  their  hein^ 
during  the  lives  of  the  said  Robert  Wynne  Uie  younger 
and  the  said  Mary  his  intended  wife  respectively,  in 
trust,  to  preserve  contingent  remainders ;  and  from  and 
immediately  after  the  decease  of  the  survivor  or  longest 
liver  of  them,  the  said  Robert  Wyntie  the  younger  and 
Mary  his  intended  wife,  to  the  use  and  behoof  of  the 
said  William  Mostyn^  John  JJoyd^   Robert  Wynne  (of 
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Oarikmn)  and  Pierce  fVynne^  tlieir  executors,  admini* 
strators  and  assigns,  for  the  term  of  500  years,  fron> 
thence  next  ensuing ;   nevertheless  upon  the  trusts,  and 
for  the  intents  and   purposes  thereinafter   mentioned; 
and  from  and  after  the  determination  of  the  said  term 
and  estate  of  and  for  500  years,  to  the  use  of  the  first 
SOD  of  the  said  Robert  Wynne  the  younger,  by  the  said 
Mary  his  intended  wife^  lawfully  to  be  begotten,  and 
the  heirs  of  the  body  of  such  first  son  lawfully  issuing, 
and  for  deiault  of  such  issue,  to  the  use  of  the  second 
and  every  other    son  of  the  said  Robert  Wynne  the 
younger,  by  the  said  Mary  his  intended  wife^  lawfully  to 
he  b^otten,  severally  and  successively  in  tail,  with  re- 
mainder, to  the  use  of  the  daughters  of  the  said  Robert 
Wynne  the  younger,  by  the  said  Mary  his  wife,  in  tail^ 
with  remainder  to  the  use  of  the  said  Humphrey  Roberts, 
his  heirs  and  assigns  for  ever." 

Tlie  term  was  then  declared  to  have  been  created,  in 
txvaXj  to  raise  by  sale  or  mortgage   6,000/*  for   the 
yomiger  children,  if  any,  of  Robert  Wynne  the  youngs 
end  Mary  his  wife,  or  so  much,  not  exceeding  6,0002.^ 
as  Robert  Wynne  the  younger  should  direct  and  appoint, 
90  as  thereby  none  of  the  prior  estates  in  any  part  of  the 
premises  should  be  thereby  impeached  or  incumbered 
during  the  continuance  thereof,  and  for  want  of  appoint"- 
ment  of  the  whole  6,000/.,  one  moiety  of  the  sum  ap- 
pointed was  to  be  raised  out  of  the  premises  granted 
and  tdeased  by   R.  Wynne  the  elder  and  R,  Wynne 
Ae  younger,    the  other  moiety  out  of  the  premises 
granted  and  released  by  Humphrey  Dorothy^  Mary^  and 
Catharine  Roberts^  who  covenanted  that  they  were,  or  one 
of  them  was  lawfuDy,  rightfully,  and,  absolutely  seised  of 
the  premises  by  them  thereof  granted  and  released  for 
an  absolute  and  indefelasible  estate  of  inheritance,  and 
that  they  would  make  such  further  assurance  of  the  pre- 
nuses  by  them  thereby  released^  settled^  or  assured  a&  by 
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W.  Mostyn^  J.  Lioydj  R.  Wynne^  and  P.  Wynne  should  h% 
required. 

The  said  indenture  of  the  2d  day  of  October  IT Sl^ 
was  duly  executed  by  the  said  Robert  Wynne  the  elder, 
Robert  Wynne  the  younger,  Humphrey  Roberts^  Dorothj 
Roberts^  Mary  Roberts^  and  Catherine  Roberts^  in  the 
presence  of,  and  the  same  was  as  to  the  execution  thereof 
by  the  said  Humphrey  Roberts  and  Dorothy  his  wife,  Mary 
Roberts^  and  Catherine  Roberts^  attested  by  three  wit* 
nesses. 

The  marriage  between  the  said  Robert  Wynne^  ihe 
younger,  and  the  said  Mary  Robertsvfas  solemnised  shortly 
after  the  execution  of  the  said  last-mentioned  indenture. 

There  was  issue  of  the  said  intended  marriage,  only 
one  son,  viz.,  Robert  Watkin  Wynne,  and  one  daughter, 
viz.  Jane,  who  afterwards  became  the  wife  of  Joto 
Wynne  Griffith. 

The  said  Catharine  Roberts  died  in  the  year  ]  763. 
The  said  Humphrey  Roberts,  in  the  year  1 766  and  the  said 
Dorothy  Roberts  in  the  year  1767. 

The  said  Robert  Wynne,  the  younger,  departed 
this  life  in  the  year  1782.,  Teaving  the  said  Mary  his 
wife,  and  the  said  Robert  Watkin  Wynne  his  only  son 
and  heir  at  law,  and  the  said  Jane  his  daughter,  and 
only  other  child  him  surviving,  having  by  his  will, 
dated  the  24th  day  of  September  1767,  directed  that  the 
whole  of  the  said  portion  of  6,000/.  should  be  raised  in 
&vor  of  his  said  daughter  Jane,  and  paid  to  her  on  her 
attaining  the  age  of  21,  or  marriage  as  therein  men* 
tioned. 

By  an  indenture  of  settlement  made  on  the  marriage 
of  the  said  Jane  with  the  said  John  Wynne  Gr^ith,  and 
dated  the  15th  day  of  February  1785^  the  said  Jane  as- 
signed the  said  portion  of  6,000/.  to  the  said  Robert 
Watkin  Wynne  and  John  Uoyd^  Robert  Wynne,  and  Ben- 
nett 
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nett  Williams^  Esqrs.,  upon  trust,  to  pay  l,OOOZr  (port 
thereof)  to  the  said  John  fVj/nne  Griffith^  and  on  receipt 
of  the  sum  of  5,000/.  (the  residue  thereof)  to  invest  the 
same  in  the  purchase  of  lands  of  inheritance,  and  settle 
the  same  in  strict  setdement  for  the  benefit  of  the  said 
John  Wynne  Griffith  and  Jane  his  wife,  and  their  issue 
as  therein  mentioned.  But  the  settlement  did  not  ex- 
pressly authorise  the  said  trustees  to  give  discharges  for 
the  money. 

By  indentures  of  the  4th  and  5th  of  October  1805, 
the  said  Robert  WatJcin  Wynne  conveyed  an  estate  called 
Plasenjnm/dd  estate,  being  part  of  the  settled  estates  to 
the  use  of  the  said  John  Wynne  Griffith^  Robert  Watkin 
Wynne^  and  Edward  Lioyd^  upon  trust  to  sell,  and  out  of 
the  monies  to  arise  thereby  pay  off  the  remaining  portioa 
of  6,000/. 

By  an  indenture,  dated  the  24th  day  of  December 
1812^  after  reciting  that  the  sum  of  4200/.,  the  then  re- 
mainder of  the  said  portion,  had  been  paid  to  the  said 
John  Lloyd  the  surviving  trustee  of  the  said  marriage  set- 
tlement of  the  said  Jl  W.  Griffith  and  Jane  his  wife,  they, 
the  said  John  Lioyd^  John  Wynne  Griffith,  and  Jane^ 
bis  wife,  released  the  said  John  Wynne  Grffithy  Robert 
WatJcin  Wynne,  and  Edward  Hoyd,  and  the  estates 
ccmiprised  in  the  said  Indenture  of  settlement  of  the  1st 
and  2d  days  oi  October  1751,  of  and  from  the  same^ 

The  said  Robert  Watkin  Wynne  died  in  the  year 
1806,  in  the  life-time  of  his  said  mother,  Mary  Wynne^ 
and  without  having  barred  the  entail,  leaving  John 
Wynne,  his  eldest  son  and  heir  at  law,  him  surviving. 
The  said  Maiy  Wynne  died  in  January  1814. 

By  indentures  of  lease  and  release  bearing  date  re^ 
spectively  the  10th  and  11th  days  of  March  1814,  and 
made  and  duly  executed  between  the  said  John  Wynne, 
"who  is  therein  described  as  the  eldest  son  and  heir  at  law  of 
Utit  said  Robert  Watkin  Wynne,  who  was  the  only  son  of 
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Robert  JVynnehy  Mary  his  late  wife^  deceased,  of  the 
first  part,  John  Oldjleld  of  the  second  part,  and  Sir 
Thomas  Mostyn^  Bart,  of  the  third  part,  whereby,  after 
reciting  among  other  things,  the  said  indentui^  of  the 
1st  and  2d  days  of  October  1751,  and  that  the  said  JBp- 
bert  Watkin  Wynne  died  in  March  1 806,  without  having 
done  any  act  to  bar  the  estate  tail  which  becaine  vested 
in  him  in  remainder  under  the  said  last-mentioned  in- 
denture. 

It  was  witnessed  that  the  said  John  Wynne  for  barring 
and  destroying  the  estate  tail  then  vested  in  him,  of  and 
in  all  the  messuages,  lands,  and  hereditaments  therein 
mentioned,  and  for  assuring  the  same  to  the  uses  limited 
and  declared  of  and  concerning  the  same,  did  grant,  re- 
lease, and  confirm  unto  the  said  John  Oldfieldy  and  his 
heirs,  the  said  settled  estates  in  the  said  county  of  Caerr 
narvonj  to  hold  the  same  unto  and  to  the  use  of  the  said 
John  Oldfieldy  his  heirs  and  assigns  for  ever ;  to  the 
intent  that  the  said  John  Oldfield  might  be  tenant  of  the 
praecipe  to  a  common  recovery  to  be  suffered  of  the  said 
premises,  and  which  said  recovery,  when  suffered,  it  was 
thereby  declared  should  inure  to  the  use  of  such 
person  or  persons  and  for  such  estate  or  estates  as  the 
said  John  Wynne  should  in  manner  therein  mentioned 
appoint ;  and  in  default  thereof  to  the  use  of  the  said 
John  Wynne  and  his  assigns  for  his  life,  without  in^- 
peachment  of  waste,  with  remainder  to  the  use  of  the 
said  Sir  Thomas  Mostyn  and  his  heirs,  during  the  life  of 
the  said  John  Wynne.  In  trust,  nevertheless,  for  him 
the  said  John  Wyntie,  with  remainder  to  the  use  of  the 
right  heirs  of  the  said  John  Wynne  for  ever.  And 
which  said  recovery  was  afterwards  duly  had  and  suffered 
at  the  Caemaroonshire  Great  Sessions  on  the  4th  day  of 
April  1814. 

By  a  decretal  order  of  the  High  Court  of  Chanceiy 
made  on  the  5th  day  of  April  1822,  in  a  cause  in  "whioh 
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the 'said  Jokn  Wynne  was  PlaihtifF,  and  the  said  John 
Wynne  Griffith  and  others  were  Defendants,  it  was  de- 
clared that  the  said  portion  of  6,000/.  had  been  fully 
paid  and  satisfied,  and  that  the  said  term  of  500  years 
bad. ceased  and  determined. 

The  questic^n  was,  whether  under  the  said  indentures 
of  the  IsC  and  2d  of  June  1750,  and  common  re- 
covery suffered  in  pursuance  thereof,  and  the  said  in- 
dentures of  the  1st  and  2d  of  October  1751,  the  legal 
fee  of  suc^h  of  thd  estate  and  premises  comprised  in  the 
said  first'-nlentioned  indentures  as  were  settled  and  as- 
sured by  the  said  last-mentioned  indentures,  l3ecaroe 
vested  in  the  said  William  Mostyn^  John  lAoyd^  Robert 
Wynne  (of  Garthwin\  and  Pierce  Wynne ;  and  if  so, 
whether  a  jury  would  be  directed  to  presume  a  re-con<* 
veyance  <if  the  said  legal  estate  ? 
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Bosanquet  Serjt  The  principal  question  is,  whether 
tlie-deed  of  1751  operated  as  an  independent  convey- 
ance or  as  an  appointment  under  the  deed  of  1750?  for 
if  it  opeiated  as,  a  conveyance,  Mostyn^  Uoydy  R.  Wynne^ 
and  P.  Wynne,  did  not  take  the  legal  estate  in  the 
premises. 

It  operated  as  a  conveyance,  for  the  following  reasons: 

First,  it  does  not  recite,  or  even  allude  to  the  power  in 

the  deed  of  1750,  but  professes  to  be  made  for  the 

settling  of  the  premises  to  the  mcs  therein  expressed. 

Secondly,  under  the  deed  of  1 750,  of  the  four  persons 

who  are  to  concur  in  the  joint  appointment,  two  have 

an  interest,  as  well  as  a  power;  the  appointment  would 

have  been  no  execution  of  the  |X)wer  without  the  con- 

<airrence  of  those  two;  and  it  is  certain,  according  to 

Sir  Edward  Clere's  case  (a),  that  where  a  party  convey- 
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ing  has  an  interest,  as  well  as  a  power,  he  shall  be  taken 
to  convey  by  virtue  of  his  interest,  and  not  by  virtue  of 
the  power.     In  Cox  v.  Chamberlain  (a)  the  Master  of  the 
Rolls  considered  himself  as  bound  by  this  principle,  even 
where  the  conveyance  expressed  itself  as,  havii^  been 
made^  *<  in  pursuance  of  all  pdwers,"  &c.    And  according 
to  the  language  of  the  Lord  Chancellor  vaMoMndreU  v. 
Maundrell  (&),  the  appointment  having  been  encnted  by 
those  who  had  an  interest,  as  well  as  by  thoee  whohad 
only  a  power,  the  power  is  gone.    In  Beach  v.  Wad^ 
ham  (c},  there  were  express  words  of  appointfnent^  as 
well  as  of  conveyance;   it  was  for  the  benefit  <if  all 
parties  that  the  deed  should  operate  as  an  appointment ; 
there  was  a  clear  intention  to  that  ^ect;  and  Lord 
EU&ibarough  lidd  it  down  as  a  question  of  inlentioQ* 
But,  thirdly,  it  could  never  have  been  the  intention  of 
these  parties,  nor  beneficial  to  them,  that  the  deed  of 
1751  should  operate  as  an  appointment.      If  Mbtfyfif 
Llqydj  R.  Wyntie^  and  P.  Wynne  took  the  legal  fee,  it 
would  have  been  unnecessary  to  make  them  trustees  to 
preserve  contingent  remainders,  (d)   And  the  term  which 
they  take  for  raising  portions  to  younger  childveii  would 
have  been  useless,  inasmuch  as  it  would  have  merged  in 
their  fee.    The  covenants  profess  to  be  mad6  by  parties 
having  an  absolute  estate  of  inheritance,  and  the'inre- 
mises  are  req)ectively  described  as  having  been  grasnUi 
and  released*    The  word  appoint  is  only  used  once  at 
'the  beginning  of  the  deed,  and  that  redundantly,  after 
grants  bargain^  sell^  release^  and  confirm^     But  tf  it  were 
necessary,  the  Court  might  distribute  and  matahal  these 
words  reddendo  stngula'^angidis ;  the  vrords  grant  and 
release  to  those  who  have  an  interest,  and  the  word  cp^ 
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pahii  to  those  who  have  (mly  a  power.  Butler^s  n^e 
Ca»L&^l.b»5dpartj  Mdivisiofi. 
.  Even  if  Mosfyth  Uoyd^  B,.  Wynngj  and  P.  W^ne  px^ 
die  l^al  estate  undesr  a  de^  drawa  in  a  bliinderipg* 
way, »  Te-cbnvqranoe  may  be  presumed  where  they  havei 
never  apted  under  the  deedt  though  there  may  have 
beea  na  adverse  possessiojL  The  language  of  th^.  Court 
in  fiurooi?  of  such  a  presumption^  in  many  of  the  casep  :is 
eKoetdingly  8t|t>ng;  as  in  Soe  v*  Beade{a\  Hilary  v* 
WdUet{byy  o(>Kefttf(m  C.J.  in  Doe  d.  BaiDerman  v.  Sjf' 
fymn{€)i  €iJbboU  C.  J.  in  Doe  d.  Puiland  v.  Hilder{d}^ 
and  of  iZ>  Blanc  J,  in  Keene  v*  Deardon^(e)  According 
ta  alL'ibe  cases^  the  question  is,  what  was  the  pre- 
doauaant  intention  of  the  paJrties  ?  and  if  it  cannot  be 
eftetoated  in  any  other  way*  a  re^conveyance  may  be 
prasooM^  It  never  could  have  been  intended,  in  the 
|^«aeot ^ijase,  that  all  the  estates  should  be  converted 
iaUy  trosts  in  case  the  marriage  should  go  off. 


1%,  * » 


Tkd^  Seijt  am^n2.  Thedeedof  1751  operated  only 
ss  an  appointnient^  and  Mosfyn^  IJ^dj  R.  Wy^ne^  an4 
jR  IQiMftetboky  as  trustees,  the  legal  estate  in  the  pre«r 
Biiaes«»''  -■ 

If  tba  deed  had  been  intended  as  a  conveyance  pf  an 
iotanef  t,  and  not.  as  an  execution  of  a  power,  there  would 
have  been^no  reason  for  jokiing  as  grantors  persons  who 
had -no  interest^  but  who  could  only  transfer  by  way  of 
qnpointltient :  a^  the  very  outset,  of  the  deed  the  parties 
tte  Made  to  UmU  and  nj^pom/  the  premises ;  the  woird 
%Kr  k  fCfMatedly  employed,  and  the  other  words  of 
conveyanee^  are  only  added  in  the  redundance  of  oon- 
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veyancing  language.  As  to  marshalling  and  distributitig' 
these  words,  that  could  only  have  been  done  if  there  had 
been  a  re-Ie$8ee  as  well  as  an  appointee.  [GaseleeJ. 
There  is  not  a  word  to  show  that  the  estates  which: 
before  marriage  were  legal,  should  after  marriage  become^ 
equitable.]  In  Tamlinson  v.  Dighton  (a),  Parker  C.  J., 
lays  down  the  principle  in  Sir  E.  Clerks  case,  as  follows : 
^*  That  where  according  to  the  way  the  parties  intended» 
the  conveyance  would  have  no  effect  at  all,  then  it  should 
pass  another  way ;  but  where,  should  the  estate  pass  the 
way  the  parties  intended,  the  conveyance  would  have 
some  effect,  though  not  all  that  was  intended  by  the 
parties,  there  it  should  pass  no  other  way  than  the 
parties  designed."  Now  that  the  deed  of  1751  was  in- 
tended to  operate,  as  an  appointment,  is  apparent  fcOm 
the  circumstance  that  the  execution  by  all  tlie  parties  \» 
attested  by  three  witnesses ;  and  it  b  equally  clear,  th^t 
in  such  a  way  the  deed  would  have  some  effect,  though, 
perhaps,  not  all  that  the  parties  intended.  In  Roach  v. 
Wadham^  the  deed  which  was  worded  like  dbe  present, 
was  holden  to  operate  as  an  appointment.  And  the 
case  of  Cox  v.  Chamberlain  does  not  apply,  because 
the  parties  who  were  joint  donees  of  a  power,  had  .both 
an  interest  also,  which  they  declared  their  intention  to 
convey.  The  question  touching  the  destruction  of  a  power 
by  a  conveyance  from  one  who  has  an  interest  in  the 
property  to  which'  the  power,  applies,  has  never  been' 
determined  in  a  court  of  law.  With  respect  to  the  trust 
for  supporting  contingent  remainders,  and.  the  term  of 
500  years,  admitting  them  to  have  been .  unnecessary, 
they  will  not  alter  the  general  operation  of  the  deed. 

As  to  the  supposed  reconveyance,  it  cannot  be  pre- 
sumed in  the  absence  of  any  fact  to  support  such  a 


{a)  10  Mod,  ^6. 


presumption, 


IN  THE  Sixth  Year  of  GEO.  IV. 

presumption.  The  enquiry  as  to  this  point  in  all  the 
cases,  is,  what  has  been  the  conduct  and  beneficial  in« 
terest  of  the  parties  ?  but  there  is  nothing  in  the  present 
case  which  can  afibrd  the  Court  any  grounds  for  formings 
a  judgment. 


lOS 


1825. 

Wynne 

Griffith. 


Bosanquei  was  heard  in  repfy,  and 

The  following  certificate  was  afterwards  sent 
We  have  heard  this  case  argued  by  counsel,  and* 
having  considered  the  same,  are  of  opinion  that  under 
the  said  indentures  of  the  1st  and  2d  June  1750,  and 
common  recovery  suffered  in  pursuance  thereof^  and 
the  said  indentures  of  the  1st  and  2d  October  175I9. 
the  legal'  fee  of  such  of  the  estate  and  premises,  com- 
prised in  the  first  mentioned  indentures,  as  were  settled 
and  assured  by  the  last  mentioned  indenture,  did  not 
become  vested  in  the  said  William  Moatyn^  John  Upjfd^ 
Robert  Wynne  (of  Garlhwin)^  and  Pierce  Wytm. 

W.  D.  Best. 
J.  A.  Park. 

J.  BURROUGH. 

S.  Gaselee.. 


HOUSE  OF  LORDS. 


1>  EST  C.  J.     By  an  order  of  your  Lordships  of  the  The  rate  of 
22d  of  June,  the  followinij  question  was  submitted  |nt«»'c»^/w 

,  loans  advanced 

to  the  Judges,  viz.  Whether  according  to  the  true  con-  ^-ithin  the  do- 

miniont  of  native  and  independent  Indian  soveiieigns,  byt  £ri/fj^  tubjecta  domiciliated 
and  residing  within  such  dominions,  is  not  limited  to  x»  per  cent. 

O  3  structioa 
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^^^^'^  struction  of  tbe  SOth  section  of  an  act  {>assed  in  the  ISth 
year  of  ihe  reign  of  bis  late  Majesty,  entitledi  '*  An  act 
for  the  establishing  certain  regulations  for  the  better 
management  of  the  afiairs  of  the  East  India  Compmiif^ 
the  same  limits  the  rate  of  interest  to  be  taken  tax  loeiis 
of  any  monies  to  twelve  pounds  for  one  hundred 
pounds  by  the  year,  such  loans  bdng  made  or  advanteed 
"within  the  dominions  of  a  native  independent  Sovereign 
by  British  stibfects  domiciUated  and  Residing  'a)itimsueh  do' 
minioris  ?  The  Judges  having  maturely  considered  this 
question,  have  directed  me  to  inform  your  Lordships 
that  they  are  unanimously  of  opinion,  that  theacit  refersed 
to^  in  the  question  submitted  to  them,\doe8  not  limit  the 
rite  of  interest  on  loans  mide  within  the  'doodniMa  of  a 
xmtive  independent  Sovereign  by  British  srubjiects  dbmi* 
tiliated,  and  residing  within  such  dominions,  to  twelve 
p6unds  for  one  hundred  pounds  by  0io  ywf ^  In 
the  absence  of  the  Lord  Chief  Justice  of  the  King's 
Bench  (a),  I  will  humbly  submit  to  your  Lordships  the 
grounds  on  which  my  opinion  is  founded :  Not  expecting 
that  it  would  be  my  duty  to  state  to  your  Lordships  the 
opinion  of  the  Judges,  I  have  had  no  opportunity  of 
submitting  to  them  the  reasons  that  I  should  dfTer  to 
your  Lordships  in  support  of  their  opinion;  your  Lord- 
ships will  be  pleased  to  consider  me  alone  responsible 
for  the  observations  that  I  am  about  to  make. 

The  words  of  the  statute  pn  which  your  Lordships' 
question  is  raised,  are,  ^^  And  be  it  further  enacted,  by 
the  authority  aforesaid,  that  no  subject  of  his  Majesty, 
his  heirs  and  successors  in  the  East  IndieSy  shall  upon 
any  contract  which  shall  be  made  from  and  after  the 
Isi  day  o{  August  1774<,  take  directly  or  indirectly  for 
loan  of  any  monies,  wares,  merchandize,  or  other  com- 
modities whatsoever,  above  the  value  of  twelve  pounds 

(tf)  Abbott  C»  J*  was  engaged  in  a  trial  at  tlie  Admirilty  Sestkmt. 

for 
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for  the  forbearance  of  one  hundred  pounds  for  a  year,  182a. 
and  80  after  that  rate  for  a  greater  or  lesser  sum,  or  for 
a  longer  or  shorter  time ;  and  that  all  bonds,  contracts, 
9lid  assurances  whatsoever  made  after  the  time  aforesaid, 
for  payment  of  any  principal  or  money  to  be  lent,  or 
covenaDted  to  be  performed,  upon  or  for  any  usury 
whereupon  or  whereby  there  shall  be  reserved  or 
taken  above  the  rate  of  twelve  pounds  in  the  hun- 
dred as  aforesaid,  shall  be  utterly  void;  and  all  and 
every  such  person  or  persons  whatsoever,  who  shall 
upon  any  contract  to  be  made  after  die  1st  day  of  August 
1774»  take,  accept  and  receive  by  way  or  means  of  any 
corrupt  bargain,  loan,  exchange,  shift,  or  interest  of  ftny 
wanB8»  merchandizes,  or  other  thing  or  things  whatsoever 
or  by  any  deceitful  way  or  mean,  or  by  any  covin,  engine, 
or  deceitful  conveyance  for  the  forbearing  or  giving  day 
<^p«ymentfor  one  whole  year  of  and  for  their  money  or 
other  things  above  the  sum  of  twelve  pounds  for  the  for- 
bearing of  one  hundred  pounds  for  a  year,  and  so  after 
that  rate,  and  for  a  greater  or  lesser  sum,  or  for  a  longer 
or  aborts  term,  shall  forfeit  and  lose  for  every  sUch 
o6eDoe  trdile  the  value  of  the  money,,  wares,  merchan- 
dizeSf  and  other  things  so  lent,  bargained,  exchanged, 
or  ahifled,  with  costs  of  suit;  one  moiety  whereof  shall 
be  to  the  said  united  company,  and  the  other  moiety  to 
hiJti  or  them  who  will  sue  for  the  same^  in  the  said 
Sapreaie  Court  of  Judicature,  at  Fart  William  in  Calcutta^ 
or  in  the  Mayor's  Court  in  any  other  of  the  said  united 
company's  setdements  where  such  offence  shall  have 
been  ctmimitted,  by  action  of  debt,  bill,  plaint,  or  in- 
farmatton,  on  which  no  essoign^  wager  of  law,  or  pro- 
tection shall  be  allowed;  and  in  case  no  such  action, 
biU,.  plain^  or  information  shall  have  been  brought  and 
prosecuted  with  effect  within  three  years,  that  then  it 
diall  and  may  be  lawful  to  and  for  the  party  aggrieved 
to  sue  and  prosecute  for  recovery  of  all  sums  of  money 

O  4  paid 
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1825.^      paid  over  and  above  such  rate  of  interest"  1 5  Geo.  5. 
c.  63.  s.  SO. 

This  is  a  penal  statute,  and  must  according  to  the 
rules  by  which  acts  of  parliament  are  construed,  receive 
a  strict  interpretation.  Our  law  will  not  allow  of  con- 
structive o£Pences ;  no  man  incurs  a  penalty  unless  the 
act  wiiich  subjects  him  to  it  is  clearly  within  the  spirit 
and  letter  of  the  statute  imposing  such  penalty.  The 
meaning  of  the  words  of  an  act  of  parliament  is  to  be 
ascertained  from  the  subject  to  which  it  refers,  so  that 
the  same  words  receive  a  very  different  construction  in 
diflerent  statutes.  The  intent  of  the  legislature  is  not 
to  be  collected  from  any  particular  expression,  but  from 
a  general  view  of  the  whole  of  an  act  of  parliament. 
Your  lordships  will  perceive  that  these  are  not  merely 
technical  rules  established  by  lawyers  for  the  determin- 
ation of  questions  arising  on  statutes,  but  that  they  are 
maxims  of  common  sense,  the  observance  of  which  is 
necessary  to  conduct  us  to  a  right  understanding  of 
every  kind  of  written  instrument 

The  statute  on  which  this  question  arises  is  a  law  of 
usury.  The  supposed  policy  of  the  Usury  Laws  in 
modern  times  is  to  protect  necessity  against  avarice,  to 
fix  such  a  rate  of  interest  as  will  enable  industry  to 
employ  with'  advantage  a  borrowed  capital,  and  thereby 
to  promote  labour  and  encrease  national  wealth,  and  to 
enable  the  State  to  borrow  oh  better  terms  than  could 
be  made  if  speculators  could  meet  the  minister  in  the 
money  market  on  equal  terms.  Laws  framed  on  these 
principles  are  limited  to  tlie  countries  in  which  they  are 
made.  The  foreign  borrower  wants  not  the  protection 
of  our  laws,  nor  can  it  be  extended  to  him.  We  may 
declare  a  contract  void,  but  notwithstanding  such  de- 
claration it  may  be  inforced  in  the  courts  of  the  country 
in  which  it  is  made,  if  it  be  not  repugnant  to  the  laws  of 
that  country.     We  leave  the  industry  of  other  countries 

71  to 
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to  the  care  of  their  respective  governments.  I  will  nol  ISot. 
say  that  it  is  impossible  that  our  capitalbts  may  be 
tempted  by  the  high  rate  of  interest  in  other  countries 
to  send  money  out  of  their  own.  I  believe  that  our 
own  government  and  commerce  was  inconvenienced 
by  the  large  loans  made  by  the  servants  of  the  India 
Company  to  the  Nabob  of  ArcoL  But  the  risque  of 
loans  to  persons  living  out  of  the  reach  of  British  laws 
is  so  great,  that,  in  general,  much  capital  will  not  be 
drawn  by  them  out  of  the  country.  Should  any 
evil  arise  from  them,  it  is  not  to  be  remedied  by 
fixing  a  rate  of  interest,  but  by  prohibiting  them 
altogether,  or  allowing  such  only  as  are  made  under  a 
lichee  from  Government.  This  is  the  mode  in  which 
the  Government  in  India  has  proceeded  in  such  cases.  ' 
In  1 7 1 9,  and  repeatedly  since,  they  have  issued  orders 
prohibiting  British  subjects  from  lending  money  'to 
independent  sovereigns  without  their  aujthority.  (Letter 
from  the  Court  of  Directors.  Appendix.  Btarkifs 
Speech  on  the  Nabob  of  Arcofs  Debts,  No.  9.)  and 
these  orders  have  since  been  enforced  by  act  of  parlia- 
ment, (57  G.  S.  c.  142«  5. 28.)  But  if  you  allow  loans  to 
be  made  to  persons  resident  in  foreign  states,  it  seeins 
to  me  to  be  as  absurd  to  fix  the  rate  of  interest  as  it 
would  be  to  establish  a  maximum  on  the  price  of  goods 
exported :  I  should  observe  that  these  regulations  were 
roade^  more  for  tlie  purpose  of  keeping  under  the  con- 
stant controufof  Government  the  intercourse  between 
British  subjects  and  the  native  princes  than  of  prevent- 
ing the  loan  of  money  to  those  princes.  An  unrestrained 
intercourse  between  the  subjects  of  one  state  and  Govern- 
ment of  luiother  can  never  be  permitted,  particularly 
between  the  subjects  of  a  Government  administered  as 
that  of  our  possesions  in  India  was,  and  the  native 
soverieigns  of  that  country.  The  history  of  the  Camiatic 
informs  us  of  the  dangerous  intrigues  that  such  inter- 
course 
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18S5.  course  liad  occasioned:  but  whenever  loans  are  allowed^ 
either  to  native  princes  or  their  subjects,  it  must  be  tp  , 
the  advantage  of  the  Britisk  empire^  as  weU  as  of  the  inr 
dividual  lender,  that  the  highest  rate  of  interest  should 
be  obtained  for  them.  I  have  been  ^ivoured  with  the 
copies  of  two  orders  made  by  the  Government  o£Fort 
WiUiam^  -^  one  on  the  cession  of  some  territory  of  jDcfwbi^ 
Bah  Scindiah  to  the  East  India  Company,  in  1798y  and 
the  other  on  the  cession  of  certain  provinces  by  the 
Nabob  Viseier  to  the  Company,  in  180S.  These  orders 
show  that  interest,  at  the  rate  of  25  per  cent,  in  some  inr 
stances,  imd  SO  per  sent,  in  others,  was  taken  bytjie 
orders  of  the  Company.  According  to  these  orders, 
after  the  states  were  brought  under  BritishAxLYif  \2 per 
cent*  only  was  to  be  allowed  for  the  loan  of  moncgr. 
These  orders  prove,  from  the  highest  autliority,  that  the 
rate  of  interest  fixed  by  our  laws  is  not  a  just  rate  in 
countries  where  the  lender  has  not  the  security  which 
i^eh  laws  afibrd  him.  The  rate  of  interest  must  be  re- 
gulated according  to  the  hazard  attending  the  loan,  and 
the  value  of  the  money  in  the  country  in  which  it  is  lent. 
In  our  own  empke  different  rates  of  interest  are  estab- 
liiriied;  there  is  one  rate  of  interest  in  Great  Briiaph 
abotber  in  Irelandj  another  in  the  West  Indies^  and  an- 
other in  the  East  Indies.  We  must  presume  that  what- 
ever rate  of  interest  is  allowed  in  any  country,  is  con- 
sidered by  the  government  of  that  country  as  a  just  com?- 
paisation  for  the  risque  and  use  of  the  money  lent ;  and 
it  would  be  strange  if  our  laws  should  prohilnt  a  BriHsh 
sulgect  from  eniployii^  his  capital  to  the  same  advantage^ 
in  any  foreign  country,  as  the  subjects  of  any  other 
atat^  may  employ  their  capital  in  such  countries.  Con- 
sidisring  the  spirit  of  this  law,  as  the  words  BriHsh  sub* 
jects  in  the  East  Indies  are  satisfied  by  British  subjects 
residing  and  making  loans  in  our  own  settlements  in  the 
East  Indies*  I  think  this  dause  of  the  act  was  not  in- 
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tended  to  indadc^  iior  can^  consistently  with  any  sound 
legal  principle  of  construction,  be  made  to  indode  loans 
in  foreign  states  to  tlie  subjects  of  such  states.    There 
are  other  acts  of  parliament  in  which  the  words  British 
sidgeds  in  the  East  Indies^  indude  British  subjects  in 
any  part  of  Indtdj  because  the  object  which  the  legis- 
lature' had  in  view  in  passing  those  acts  could  not  be 
attained  without  putting  this  construction  on  those  Words ; 
and  tiierdbfe  it  must  be  presumed  that  it  was  ihe  in- 
tention of  the  legislature  that  such  a  construction  should 
bifef'put  on  them.    Thus,  the  receiving  presents  by  any 
Br^ish  suliject  holding  any  office  under  His  Majesty  or 
the  Company  in  the  East  Indies  (1  6.  S.  a  26.  s.45.); 
die  Ididing  money  by  a  British  subject  residing  in  India 
to  ^  foreign  company  or  merchant,  to  purchase  goods 
ilk  India  (21 '6. 3*  c.SS.  s.  99.);  the  being  in  the  East 
i&idfer -without  proper  authority,  (9  6. 1.  c.  26.  s.  6.)  are 
acttaU  equally  injurious  to  British  interests,  whether  diey 
are  dobe  idthin  thi  setdements  of  the  Company,  or  the 
stales  of  independent  princes.    The  prevention  of  these 
dflences,  in  every  part  of  IndiOj  is  dearly  within  die  in- 
tdat  of  the  legislature :  this  intent  is  further  proved  by  a 
pro^vision  in  the  statute  of  6. 1  •  that  o£^ders  under  that 
actbiay  be  tried  in  any  court  of  Westminster  i  by  a  pro- 
yision  in  ^e  21  G.  S.  that  the  penalties  imposed  by  that 
act  iday  be  recovered  in  any  court  in  the  East  Indies^  or 
iatibeKin^s  Bench  at  Westminster;  and  by  a  general  clause 
in  ^24  6.  S.  c.  25.  s.  44.  making  all  persons  amenable  to 
all  bbtots  of  justice  &^A  in  India  and  Great  Britain^  for 
oftndes  oonnnitted  in  the  territories   of  any  native 
prinoe.    If  the  legislature  had  intended  that  the  1 5  6.  S. 
dioold  apply  to  loans  made  in  foreign  countries,  the 
tsBBod  provision  would  have  be^  made  for  the  recovery 
ti  the  penalties  in  any  court  in  England  or  India  as  is 
to  be  fomid  in  the  acts  that  I  have  referred  to.  CMfences 
cannot,  without  an  express  provision  of  the  legislature, 

be 


1B25. 


200  CASES  iM  TRINlty  TERM 

1825.  ^  be  tried  by  any  Court  but  that  which  has  jurisdiction  10 
the  place  where  they  were  committed.  All  offences  are 
•said  to  be  local:  thus,  before  the  ^SHen.B.  c.  15. 
offences  committed  on  the  high  seas  could  not  be  tried 
on  shore;  and  before  the  24  G.  S.  no  offences  in  Indian 
except  such  for  which  a  trial  in  another  oountiy  had 
been  particularly  provided,  could  be  tried  in  any  othel 
settlement  except  that  in  which  such  offences  were  com- 
mitted. If,  therefore,  die  lending  money  at  tnore  than 
12  per  cent  interest  to  the  subject  of  a  foreign  prince^ 
within  thedominiods  of  that  prince,  was  made  an  offence 
by  the  1 3  G.  8.,  the  person  who  committed  such  offenee 
could  never  be  tried  or  punished  for  it. 

But  let  me  request  Your  Lordships  to  apply  the  last 
rule  po  which  I  ventured  to  call  Your  Lordships'  atten* 
tion  to  this  act  of  parliament.  Let  us  look  at  the  whole 
of  the  act,  and  form  our  opinion  of  its  meaning  from  a 
due  consideration  of  every  part  of  it.  The  penalties 
imposed  by  the  act  are  to  be  sued  for  in  the  Supreme 
Cffurt  of  Judicature  at  Fort  William  which  your  Lord- 
ships know  has  jurisdiction  over  the  provinces  of  Bengal^ 
Bahar^  and  Orissa,  {13  Geo.  d.  c.  S.  5.14.)  **or  in  the 
Mayor^s  Court  in  any  other  of  the  said  united  Comr 
pani/s  Settlements  where  such  offence  shall  have  been 
committed"  —  My  Lords,  to  my  humble  judgment, 
these  words  clearly  shew  that  the  legislature  only  in- 
tended to  fix  a  rate  of  interest  within  these  settlements. 
If  the  offenders  against  the  act  are  tried  in  any  other 
place  than  in  the  British  >sett]ement  where  the  o&nce 
was  committed,  they  are  tried  without  lawful  authority 
for  such  trial,  and  against  a  positive  provision  of  the 
statute  creating  the  oflfence. —  As  the  supposed  policy  on 
which  usury  laws  are  founded  applies  only  to  loans 
made  within  the  realm ;  —  as  there  is  nothing  to  be  found 
in  the  IS  Qeo.  3.,  which  shews  that  the  legislature  was 
proc^iUjg  on  any  other  .principles  than  those  on  which 

the 
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the  ordinary  usary  laws  stand; — nor  any  thing  from  1825. 
which  it  appears  that  its  provisions  were  to  be  extended 
beyond  our  own  states ;  —  as  I  cannot  suppose  the  legis- 
lature meant  to  act  so  absurdly  as  to  create  oiFences  and 
make  it  impossible  to  try  the  offenders ;  —  I  concur,  in 
opinion,  with  the  other  Judges,  that  the  IS  Geo.  S.  does 
not  limit  the  rate  of  interest  on  Ipans  made  within  the 
dominions  of  native  independent  sovereigns  by  British 
subjects  domiciliated  and  residing  within  such  dominions. 


END  OF  TRINITY  TERM. 


CASES 

ARGUED  AND  DETERMINED  1825. 

IN  THB 

Court  of  COMMON  PLEAS, 

AND 

OTHER   COURTS, 

IN 

Michaelmas  Term, 

In  the  Sixth  Year  of  the  Reign  of  George  IV. 


Doe  dem.  Clark  and  Others  v.  Spencer*  Nov.  io. 


^rH£  Plaintiff  recovered  a  verdict  in  this  ejectment  Under  1 0. 4. 

on  the  demise  of  the  provisional  assiimee  of  the  In-  ^*^^?\     , 

^  ^  provuionii  ai 

solvent  Debtors'  Courts  although  it  was  objected  at  the  signee  of  the 
trial,  that  under  the  1  G.4.  c.ll9.  such  assignee  had  Ia«o^vent 
no  title  to  sue.     By  section  4.  of  that  act  it  is  enacted,  ^^    without 
^'  That  each  petitioner  to  the  Court  shall,  at  the  time  of  application  to 
subscribing  his  petition,  duly  execute  a  conveyance  and  "^^.^^^'V^^ 
assignment  in  such  manner  and  form  as  the  said  Court  ment  for  pio- 
shall  direct,  of  all  the  estate^  rig^t,  title,  interest,  and  P«^  wdgned 
trust  of  such  prisoner,   except   the  wearing  apparel, 
bedding,  imd  other  necessaries  of  such  prisoner  and  his 
or  her  fiunily,  not  exceeding  in  the  whole  the  value  of 
20Z.,  wo  asio  vest  all  such  real  and  personal  estate  and 
effects  in  ih^  praoUional  assignee  of  the  said  Court" 
And  by   the   7th  section  of  the  act  it  is  enacted, 

«  That 
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'<  That  when  the  said  Court  shall  adjudge  any  prisoner 
to  be  entitled  to  his  disdiarge,  such  Oourt  shall  appoint 
a  proper  person  or  persons  to  be  assignee  or  assignees 
of  the  estate  and  effects  of  such  prisoner  for  the  pur- 
poses of  this  act ;  and  when  such  assignee  or  assignees 
shall  have  signified  to  the  said  Court  their  acceptance 
of  the  said  appointment,  every  such  prisoner^d  estate, 
effects,  rights,  and  powers  vested  in  such  provisional 
assignee  as  aforesaid,  shall  immediately  be  assigned  by 
such  provisional  assignee  to  such  assignee  or  assignees, 
in  trust  for  the  benefit  of  such  assignee  or  assignees  and 
the  rest  of  the  creditors  of  every  such  prisoner,  in  re- 
spect of  or  in  proportion  to  their  respective  debts,  ac- 
cording to  the  provisions  of  this  act.  And  such  assignee 
or  assignees  is  and  are  hereby  fully  empowered  to  sue 
from  time  to  time  as  there  may  be  occasion,  in  his  or 
their  own  name  or  names,  for  the  recovery,  obtaining, 
and  enforcing  any  estate,  effects,  or  rights  of  any  such 
prisoner." 

By  the  11th  section  of  the  act  it  is  also  enacted, 
^*  That  no  suit  in  law  be  proceeded  in  further  than  'an 
arrest  on  mesne  process,  or  suit  in  equity  be  commenced 
by  any  assignee  or  assignees  of  any  such  prisoner's  estate 
and  effects,  without  the  consent  of  the  major  part  in  value 
of  the  creditors  of  such  prisoner,  who  shall  meet  toge^ 
ther,  pursuant  to  a  notice  to  be  given  at  least  fonrteisn 
days  before  such  meeting,  in  the  London  Gazette  or  other 
newspaper  which  shall  be  published  in  the  neighbour* 
hood  of  the  last  residence  of  such  prisoner,  for  that 
purpose,  and  without  the  approbation  of  one  of  the 
commissioners  of  the  said  Court.*' 


Wilde  Seijt.  moved  for  a  rule  nisi  to  set  aside  the 
verdict  and  enter  a  nonsuit  instead.  He  argued,  as  it 
had  been  contended  at  the  trial,  that  under  this  act  the 
provisional  assignee  had  not  authbrity  to  sue,  or,  at  all 

events,* 
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events,  not  without  the  order  of  th6  Insolvent  Debtors^ 
Court,  of  which  no  proof  had  been  adduced  at  the  trial. 

Best  C.  J.  This  was  an  actbn  of  ejectment  bi'oiight 
on  the  demise  of  the  provisional  assignee  of  the  Court 
of  Insolvent  Debtors.  The  objection  made  at  the  trial 
was,  that  the  provisional  assignee  was  ofily  to  take  chaise 
of  the  effects  until  the  insolvent  wa6  adjudged  entitled 
to  relief^  and  an  assignee  was  appointed  by  the  court. 

I  was  of  opinion  that  until  an  assignee  was  appointed 
by  the  court,  and  the  provisional  assignee  had  assigned 
to  the  one  so  appointed,  the  legal  estate  in  any  lands 
belonging  to  the  insolvent  was  vested  in  the  provisional 
a&signee,  and  that  he  might  maintain  an  ejectment  for 
loch  lands.  We  have  now  another  objection  presented 
to  us,  namely,  that  it  was  incumbent  on  the  provisional 
assignee  to  prove  at  the  trial  that  he,  had  the  authority 
of  the  Court  of  InsolveiU  Debtors,  and  of  a  majority  of 
the  creditors,  for  bringing  the  action,  and  that  without 
such  proof  he  could  not  recover.  I  do  not  think  that 
there  is  any  weight  in  either  of  tlie  objections. 

With   respect  to  the  first,  it  will  appear  from  the 
1  G.  4.  c.  119.  and  the  3  G.  4.  c.  123.  that  the  real  estate 
is  completely  vested  in  the  provisional  assignee,  by  the 
assignment  made  to  him,  and  remains  so  Until  it  is  di- 
vested by  his'assigtiment  to  the  assignees  named  by  the 
court,  and  these  assignees  have  accepted'  such  assign- 
ment.   Unless  there  be  something  to  control  a  provisional 
assignee  in  the^  exercise  of  this  right,  he  may  maintain 
any  action  that  it  may  be  necessary  to  bring  for  the 
purpose  of  getting  possession  of  the  real  or  pqri^nal 
property  of  Jthe  insolvent;  and  section  4.  of  the  1  G.  4. 
directs  tliat  the  insolvent  at  the  time  that  he  subscribes 
the  petition  for  his  discharge,  shall  make  an  assignment 
to  vest  all  his  real  and  personal  estates  in  the  pramsiofial 
assignee^  with  a  proviso  that  in  case  the  insolvent  does 

Vol.  III.  P  not 
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not  obtain  his  discharge,  the  assignment  shall  be  void. 
The  object  of  this  section  was  to  prevent  the  estate  of 
the  insolvent  from  being  wasted  between  the  time  of  his 
applying  for  relief  and  the  Court  of  Insolvent  Debtors 
declaring  that  he  is  entitled  to  it.  This  object  would 
he  defeated  if  the  provisional  assignee  could  not  main^ 
tain  actions  for  the  recovery  of  the  insolvent's  property. 
The  seventh  section  says,  that  when  the  court  shall 
have  adjudged  that  a  prisoner  is  entitled  to  his  dis- 
charge, it  shall  appoint  proper  persons  to  be  assig- 
nees of  the  insolvent's  effects ;  and  that  when  such  as^ 
signees  shall  have  signified  to  the  court  their  accept- 
ance of  the  appointment,  then  the  provisional  assignee  is 
to  assign  the  estate  vested  in  him  to  the  assignees  ap- 
pointed by  the  court.  By  the  words  of  this  section,  the 
estate,  by  the  assignment  of  the  insolvent  under  the  4th 
section,  remains  in  the  provisional  assignee,  until  he,  by 
order  of  the  court,  conveys  it  %o  the  assignee  appointed 
afler  the  court  has  adjudged  that  the  insolvent  is  entitled 
to  his  discharge. 

The  next  objection  is,  that  although  the  estate  is 
vested  in  the  provisional  assignee,  the  eleventh  section 
of  the  1  G,  4.  and  the  second  sectioA  of  the  S  G.  4. 
make  it  necessary  for  him  to  prove  at  the  trial  that  he 
was  authorized  by  the  court  for  the  relief  of  insolvent 
debtors,,  and  by  the  major  part  in  value  of  the  creditors 
of  such  insolvent  to  bring  the  action.  By  these  sec- 
tions the  legislature  did  not  intend  to  increase  the  ex- 
pence  of  suits  brought  for  the  benefit  of  insolvent  estates, 
or  to  give  any  advantage  to  those  who  endeavour  to  with- 
hold from  the  assignees  what  belongs  to  such  estates. 
If  we  put  the  constructions  on  those  acts  that  the  Dch 
fendant  contends  for,  both  those  consequences  will  fidr 
low.  The  legislature  intended  to  prevent  the  insolvent's 
estate  from  being  spent  in  useless  litigation,  and  to  pro- 
tect a  provisional  assignee  from  actions  for  what  he  htifi. 

done 
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done  under  the  assignment^  should  it  become  void  from 
the  court  for  the  relief  of  in^lvent  debtors  refusing  to 
discharge  the  insolvent 

If  an  action  is  brought  without  the  proper  authority, 
this  Court  might  perhaps  stop  it  on  motion,  or  the  In- 
solvent Debtors'  Court  might  order  their  officer  to  sus- 
pend or  discontinue  it.  I  doubt,  however,  whether 
either  court  should  interfere  on  the  application  of  a  De- 
fendant. He  can  in  no  way  avail  himself  of  this  pro- 
vision in  the  act,  as  it  was  not  made  for  his  benefit  I 
am  convinced  he  can  make  no  use  of  it  at  the  trial  of 
an  ejectment  brought  against  him. 

Rule  discharged* 
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HTHIS  was  a  writ  of  formedon.     The7)leadings,  which  A  trustee  hav- 

were  of  enormous  lenMh,  may  be  stated  in  sub-  *"S  *  P®^**"  *** 
i.  11  n^i        1  1  .      1  .  »eil  an  estate 

stance  as   follows :   The   demandant  m  his  count  set  of  which  the 

out  so  much   of  the  will  of  Sir  Henri/  Englefield  as  ^"^"^  ^«^ 
shewed  that  an  estate  was  devised  by  him  to  Lord  Ca-  ^^^  ^^^  ^^ 
dogan  and  Sir  Charles  Buck^   in   trust  for  the  eldest  without  im- 
soQ  of  Sir  H.  Englefield  for  life,  without  impeachment  ^^^""^"^''^ 
of  waste ;  with  remainder  to  trustees  to  preserve  con-  and  conveyed 
tbgent  remainders;  with  remainder  to  the  first  and  other  *^®  |*"^  ^'^y* 
sons   of  his    eldest  son  in  tail  male ;   remainder  to  money  for  it» 
his    second    son    for    life    without    impeachment    of  and  applied  it 
waste;  remainder  to  trustees  to  preserve  contingent  re-  ^^    *  ?"^ 
mainders ;  remainder  to  the  first  and  other  sons  of  hb  trust ;  the 

tejtm  que 
trust,  by  the  same  cooveyaqce,  sold  and  conveyed  the  timber^  and  received  the 
money  for  it ; 
^Rdd,  that  the  power  was  not  well  executed. 

P  2  second 
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$econd  son,  in  succession,  in  tail  male ;  remainder  to  the 
demandant's  mother  for  life,  without  impeachment  of 
waste ;  remainder  to  trustees  to  preserve  continglent  re- 
mainders; remainder  to  her  first  and  other  sons  in 
succession,  in  tail  male.  The  count  then  shewed  the 
death  of  the  testator  and  his  wife  (for  whose  benefit  a 
term  was  created,  which  by  her  death  was  determined), 
the  death  of  the  testator's  two  sons  without  issue,  the 
death  of  the  demandant's  mother,  and  that  the  demand- 
ant  was  her  eldest  son,  in  which  right  he  claimed  the 
estate. 

The  tenants  in  their  eighth  plea,,  on  which  the  ques- 
tion chiefljr  turned,  stated  that  the  trustees  and '  the 
survivors  of  them  were  empowered  by  the  will  at  thq 
request  of  any  person  in  possession  as  tenant  for  life 
to  sell  the  estate  for  such  price  as  they  should  think 
reasonable,  and/or  the  purpose  of  such  sale  to  revoke  the 
uses  expressed  in  the  will,  and  to  declare  other  uses, 
and  to  lay  out  the  proceeds  in  the  purchase  of  other 
lands  which  they  were  to  hold  to  the  same  Uses  as  the 
landdevisedy  and  to  receive  and. give  a  discjiarge/or  ihe 
purchase  money  which  they  were  to  lay  out  in  real  or 
government  securities,  until  a  proper  estate  could  be 
purchased,  and  in  the  mean  time  to  pay  the  interest  and 
dividends  to  the  tenant  for  life. 

The  plea  then  stated,  that  in  pursuance  of  this  power 
Lord  Cadogan^  after  the  decease  of  Sir  C,  Buek^y  at  the 
request  of  Sir  H.  C*  Engle/leld,  the  first  tenant  for  life, 
sold  the  estate  to  R/am  Martin  for  13,400/.,  which  Lord 
Cadqgan  judged  to  be  a  reasonable  price  for  the  same^ 
and  then  set  out  so  much  of  the  deed  to  Byam  Martin  as 
revoked  the  former  uses  of  the  will,  and  conveyed  the 
estate  to  a  person  in  trust  for  Bi/am  Martin  in  fee,  for , 
the  price  of  13,400/. 

The  plea  next  deduced  the  title  from  Byam  Martin 
and  his  trustee  to  the  tenant     Prqfert  was  made  of  the 

deed 
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deed  of  conveyance  from  Lord  Gidqgan  to  Byam  Mar^ 
tin.  In  the  replication,  oyer  was  demanded  of  that  deed. 
The  deed  was  then  set  out,  from  which  it  appeared  that 
Lord  Cadogan  sold  the  estate,  exclusive  of  the  timber 
growing  upon  it,  for  13,400/.,  and  that  such  timber  was 
sold  by  Sir  H.  C.  Englefield  to  Byam  Martin  for  2448/., 
which  timber  Sir  H,  C  Englefield  by  the  same  deed  con- 
veyed to  Btfam  Martin  and  his  heirs,  and  the  receipt 
of  which  2448/.  Sir  H,  C  Englefield  acknowledged  in 
the  body  of  the  deed,  and  also  by  a  receipt  on  the  back 
of  it 

The  replication  also  stated  the  will  of  Sir  H.  C.  Engle- 
Heldj  and  shewed  from  that  will  that  the  power  was  what  it 
was  stated  to  be  in  the  eighth  plea,  and  brought  under 
the  view  of  the  Court  the  supposed  imperfections  in  the 
execution  of  the  power  by  the  trustees  selling  only  the 
land  and  allowing  the  tenant  for  life  to  sell  the  timber 
on  it,  and  to  receive  the  price  thereof.  To  this  replica- 
tion there  was  a  general  demurrer  and  joinder. 

The  case  was  argued  in  Trinity  term. 


1825. 


CnoLMSLKir 
Paxton. 


Peake  Seijt.  in  support  of  the  demurrer. 

The  power  was  well  executed.  The  tenant  for  life 
having  an  estate  without  impeachment  of  waste,  had  a 
right  to  sell  all  the  timber,  and  convert  it  to  his  own 
purposes*  The  estate  itself  could  not  be  sold  without 
his  consent,  and  he  was  entitled  to  receive  the  produce 
of  the  timber.  In  Ladtf  Plymouth  v.  Lady  Archer  (a). 
Slopes  V.  Lamb  (6),  and  JVoolfv.  Hill  (c).  Lord  Eldon 
held  that  the  tenant  for  life  was  entitled  to  sell  the  tim- 
ber upon  an  estate  purchased  in  lieu  of  one  in  which  he 
had  been  tenant  for  life  without  impeachment  of  waste* 
If,  therefore,  he  might  cut,  either  upon  the  first  property, 


(a)  iBr.Ch*R£p,iS9*       (^)  i6f?/.l74.       (r)  %  Swanst.  149* 
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or  that  which  was  received  instead^  it  is  difficult  to  say 
why  he  might  not  sell. 

But,  at  all  events,  the  conveyance  by  Lord  Cadqgan 
operated  as  a  revocation  of  the  uses  of  the  will,  and 
thereby  destroyed  the  Plaintiff's  claim. 

Cross  Serjt.  contriu  The  tenant  for  life  was  not  the 
owner  of  the  timber,  but  had  only  the  liberty  td  cut, 
without  being  subject  to  an  action;  Lewis  Bowlegs 
case  {a);  and  the  trustee  having  conveyed  the  soil  only^ 
without  the  timber,  has  not  executed  the  power;  for 
under  that  power  he  was  not  only  to  exercise  a  judgment 
as  to  the  price  to  be  paid  for  the  property,  but  to  pur- 
chase another  in  exchange,  and  this  would  be  less  valu- 
able than  the  property  sold,  by  the  amount  of  the  price 
of  the  timber.  It  might  happen  that  the  timber  might 
be  worth  more  than  the  rest  of  the  property.  Even  with 
regard  to  the  right  of  cutting  down,  it  is  by  no  means 
clear  that  a  tenant  for  life,  without  impeachment  of 
waste,  can  do  more  than  cut  in  a  husbandman-like  man- 
ner.   Bridges  v.  Stephens,  {b) 

Cur.  adv.  vnU. 

Best  C.  J.,  after  stating  the  pleadings  (as  in  the  be- 
ginning of  the  case)  now  delivered  Ae  following  judg^ 
ment: 

From  the  deed  set  out  in  the  replication  it  appears 
that. Lord  Cadc^an  had  nothing  to  do  with  the  sale  of 
the  timber,  and  that  he  formed  no  opinion  as  to  the  rea- 
sonableness of  the  price  paid  for  it,  nor  ever  received 
or  had  any  controul  over  it :  although  it  is  conveyed  as 
real  proper^  to  the  heirs  of  the  purchaser,  the  trustee 
does  not  join  in  tliat  conveyance ;  he  does  not  convey  the 
woods,  but  only  the  land  on  which  the  woods  stand. 


{a)  II  Rep,  79. 


(b)  %  SwanjL  150.  n* 
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TUs  16  at  least  the  effect  of  the  deed,  for  although  a 
conveyance  of  the  land  would  convey  the  timber,  if  there 
were  nothing  to  control  the  effect  of  such  conveyance, 
here  it  is  controlled  by  the  conveyance  of  the  wood  in 
the  same  deed. 

It  seems  to  have  been  supposed  that  as  Sir  H.  C.  Eh" 
gte/ield  was  not  impeachable  of  waste,  the  woods  whilst 
standing  tmd  forming  part  of  the  estate  were  his  property, 
and  he  is  by  the  deed  the  only  party  who  conveys  the 
woods.  « 

The  question,  therefore,  is,  whether  Lord  Cadogan 
having  sold  and  conveyed  the  estate,  without  the  timber 
standing  on  it,  has  executed  the  power  so  as  to  convey 
the  estate  or  any  part  of  it,  or  any  interest  ih  it. 

A  tenant  who  is  not  impeachable  for  waste,  may  cut 
down  all  the  timber  on  the  estifte,  and  the  moment  it  is 
severed  from  the  ground  he  may  convert  it  to  his  own 
use.  But  a  tenant  without  impeachment  of  waste,  has  no 
interest  in  the  woods  while  standing,  nor  can  he  convey 
any  interest  in  them  to  another.  A  tenant  in  tail  is  un- 
impeachable of  waste ;  but  if  standing  woods  are  sol^ 
by  him,  and  these  are  not  cut  down  during  his  life, 
the  property  in  them  descends  with  the  estate,  and 
the  vendee  cannot  cut  them.  The  tenant  in  tail,  or 
other  tenant  unimpeachable  of  waste,  may  give  autho- 
rity to  cut  down  timber,  but  such  authority  conveys  no 
interest,  and  is  revoked  by  the  death  of  the  person  by 
whom  it  is  given. 

It  may  be  said,  that  if  a  tenant  unimpeachable  of 
waste  might  -cut  every  tree  on  the  estate,  as  the  estate 
Will  sell  better  with  the  trees  uncut  than  when  quite 
denuded  of  timber,  is  it  not  for  the  advantage  of  the 
reversioner  that  the  tenant  for  life  should  give  up  his 
right  of  cutting  the  timber,  and  be  permitted  to  sell  it 
with  the  estate?  Whether  this  would  be  for  the  ad- 
vantage of  the  reversioner  must  depend  upon  many  cir- 
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cumstances,  such  as  the  quantity  of  timber  and  the 
means  which  the  tenant  for  life  may  have  of  catting  it. 
He  may  die  before  he  can  cat  the  whole  or  a  consider- 
able part,  or  even  a  single  tree.  Although  a  tmant  in 
tail  may  bar  remainders  by  a  recovery,  yet  the  Court  of 
Chancery  will  not  allow  a  trustee  who'  has.  lands  in  -trust 
for  one  and  the  heirs  of  his  body,  with  remaindei:.oT6r,  to 
convey  to  such  person  in  fee,  because  such  a  conveyance' 
would  prevent  the  reversioner  irom  claiming  the  estate 
if  the  tenant  in  tail  should  die  before  he  could  suffer  a 
recovery,  (a)  It  is  not  fit,  therefore,  that  a  tenant  .for 
life  or  trustees  should  be  permitted  to  do  what  may  pre- 
judice the  reversioner  without  his  concurrence ;  besides, 
in  the  sale  of  growing  timber,  trees  of  the  vahie  of  a 
shilling  are  included,  and  although  a  tenant  unimpeach- 
able of  waste  would  not  be  liable  to  any  action  for  cutting 
such  small  trees,  a  court  of  equity  would  prev^it  him 
from  taking  such  as  were  not  ripe  for  cutting.       .     . 

The  tenant  unimpeachable  of  waste  by  selling  the 
timber  standing,  gets  an  advantage  over  the  reversioner 
which  he  otherwise  could  not  be  permitted  to  obtain,  {b) 
It  does  not  appear  that  any  of  this  timber  was  felled 
during  the  life  of  Sir  H.  C  Englefield.  It  was  a  part  of 
the  estate  at  the  time  of  the  sale,  and  may  be  a  part  of 
the  estate  at  this  moment.  This  part  of  the  estate  has 
not  been  conveyed  by  the  trustees,  or  by  any  other  per- 
son that  had  authority  to  convey  it:  is  then  the  sale  of 
an  undivided  part  of  the  estate  (for  the  trees  whilst 
standing  are  a  part),  a  good  execution  of  the  power  as 
to  the  part  sold  ?  The  power  of  sale  in  the  will,  is  in  these 
words:  '*  To  make  sale  and  dispose,  or  to  convey  ii| 
exchange  of  or  for  any  other  manors,  all  or  any  part  ot 
parts  of  the  messuages  aforesaid,  with  the  appurtenances 
either  tcgeiher  or  in  parcels^  for  such  price  or  prices  in 


(a)  z  £q.  Ca.  Mr.  395. 


I . 


(h)  %Bre.P.C.ZZ* 

money 
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money  or  any  other  eguivaloit  as  to  them  the  trustees  1825* 
^locild  seem  reasonable.'^  The  trustees  must  substan- 
tially comply  with  the  authority  given  to  them ;  if  they 
do  not,  the  act  done  by  them  wUl  not  be  a  good  exeoi- 
tion  of  the  power,  and  the  conveyance  will  be  altogether 
void.  They  might  sell  different  parcels  of  the  estate  at 
diflferent  times,  and  make  separate  conveyances  of  each^r 
parcel  so  sold ;  that  is  the  extent  of  their  authority. 
They  cannot  sell  part  of  a  parcel.  They  must  not  sell 
the  land  without  the  timber,  or  the  timber  without  the 
land  on  which  it  grows.  The  sale  of  the  one  without 
the  other  would  be  a  cause  of  confusion  and  litigation, 
which  could  not  fail  to  be  injurious  to  both  the  vendor 
and  vendee,  and  such  a  sale  is  a  material  departure 
ftom  the  power,  mjurious  to  the  reversioner^  and  there- 
fiire  idtogether  void. 

-  Wh^i  a  tenant  ibr  life  requires  an  estate  to  be  sold* 
under  such  a  power  as  thb,  he  places  himself  in  the 
situation  of  the  owner  of  an  estate  decreed  to  be  sold  by 
the  Court  of  Chancery,  and  he  must,  like  him,  sell  it 
with  the  timber :  Burgess  v.  Lamb,  {a)  As  the  estate  to 
be  purclmsed  with  the  proceeds  of  the  sale  must  be  ton- 
v^ed  to  the  same  uses  as  the  old  estate^  the  tenant  for. 
life  will  have  a  right  to  cut  down  the  timber  on  the 
purchased  estate,  and  that  is  a  just  equivalent  for  his 
not  cutting  the  timber  on  the  first  estate.  It  was  not 
attempted  at  the  bar  to  prove  that  although  the  timber 
was  not  conveyed,  the  conveyance  of  the  land  on  wbich 
such  •  timber  was  standing,  might  be  supported.  We 
presume  that  such  an  argument  was  considered  un^ 
tenable.  My  brother  Peake  seemed  to  feel  that  the  sale 
was  not  warranted  by  the  power,  and  he  argued,  that 
although  the  sale  might  not  be  good,  yet  the  trustees 
having  a  power  to  revoke  the. uses  in  the. will,  and  the 

{a)  x6rirj.X74. 

surviving 
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sarviving  trustee  having  revoked  the  uses,  the  demand-- 
aot  had  no  title  to  support  his  fonnedon.  But  they 
are  only  to  revoke  the  uses  for  the  purpose  of  a  sale  or 
exchange i  that  is,  for  purpose  of  «uch  a  sale  or  exchange 
as  is  consistent  with  the  legal  power.  The  l^al  estate 
is  in  the  ce^ui  que  use^  and  nothing  remained  in  the 
trustees  but  a  conditional  power.  The  will  authorises 
the  trustees  to  sell  on  the  request  of  the  tenant  for  life 
in  possession,  Mid  then  it  says,  ^*  and  to  that  end,  (that 
is,  that  they  make  a  sale),  they  may  revoke  and  make  void 
the  uses  on  which  this  estate  is  devised  to  them/^  If  they 
had  revoked  the  uses  by  one  deed,  and  conveyed  the 
estate  by  another,  the  two  deeds  would  be  considered  as 
parts  of  the  same  transaction,  and  if  the  conveyance  had 
been  void,  the  revocation  of  uses  preparatory  to  the  con- 
veyance would  have  been  void  also.  Although  the  case 
oi  Doe  d,  Willis  v.  Martin  (a),  is  in  many  of  its  circum- 
stances distinguishable  from  the  present,  all  the  Judges 
who  decided  that  case,  lay  down  a  principle  which  go- 
verns this*  Lord  Ksnyon  sajrs,  '^  1  am  most  clearly  of 
opinion,  taking  the  whole  of  the  power  together,  that  the 
deed  was  no  legal  revocation ;  they  had  onlv  a  power  to 
revoke  on  condition.*'  Ashhurst  J.  says,  ^'  Their  in- 
t^ests  (the  interests  of  the  cestui  que  use),  could  only 
be  divested  by  a  due  execution  of  the  power  of  revo- 
cation: a  bad  execution  has  no  operation  whatever.'' 
BuUer  J.  ^  The  power  of  revocation  was  conditional 
only,  but  that  condition  Hot  having  been  complied  with, 
the  deed  of  revocation  is  voidJ^  Grose  J.  ^^  This  was 
merely  a  conditional  power  which  must  be  considered  al- 
together, and  no  part  of  the  execution  can  be  good  unless 
the  whde  be  so.*'  It  i^  true^  that  in  Doe  d.  Willis  t. 
Martin^  the  trustee  who  made  the  conve3rance  was  an  in- 
&nt,  and  it  was  thought  the  case  was  not  within  the 


(a)  4  T.R.  39- 


7  Ann. 
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7  Ann.  c«  19.  which  gives  validity  in  certain  cases  to  the 
conveyances  of  in&nt  trustees.  But  this  was  not  the 
reason  given  by  any  one  Judge  for  his  judgment :  they 
all  rest  their  judgment  on  this,  that  although  the  revo- 
cation of  the  uses  and  subsequent  conveyance  of  the 
property  were  by  different  instruments,  yet  all  the  acts 
done  were  in  aecution  of  the  power,  and  that  not  being 
well  executed,  every  deed  made  for  the  purpose  of  ex« 
ecuting  that  power  was  void.  In  the  present  case  the 
revocation  of  the  uses  and  the  conveyance  of  the  estate 
are  done  at  the  same  time  and  by  the  same  deed.  The 
remainder,  which  under  the  will  vested  in  the  demand- 
ant, could  only  be  divested  by  a  legal  revocation  of 
uses  by  the  trustees,  and  as  there  was  no  good  revo- 
cation of  the  uses,  the  demandant's  estate  remained  un- 
disturbed, and  the  trustee  had  no  l^;al  interest  to 
convey. 

We  are  therefore  of  opinion,  that  the  eighth  plea  is 
not  supported  by  the  deed  which  is  set  out  on  oyer,  ai^ 
that  the  demandant  is  entided  to  our  judgment  on  the 
demurrer  to  the  replication  to  that  plea.^ 

Judgment  for  Demandant. 


1825. 


CHOI^MfiUEY 

V. 

PAXTOir. 


Flight  v.  Buckeridgk. 

/COVENANT  on  an  annuity  deed,  between  Bichard 

Buckeridgey  of  the  first  part;  George  Buckeridge,  of 

the  second  part;  Banister  Flight,  the  Plaintifi^  of  the 

third  part;  Alexander  Wylicj   Edward  Greenhitt,  and 

gtantfte,  is  good»  thougli  enrolled  before  execution  by  the  grantor. 
If  the  witnesses  to  the  deed  are  accurately  described  in  the  n 
ficieot,  though  they  did  not  see  the  parties  execute. 

JVilliam 


Nov.  12. 

A  noemorial  of 
an  annuity 
deed*  enrolled 
within  thirty 
days  after  ex- 
ecution of  the 
deed  by  the 

ial,  it  is  suf- 
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WiUiam  Robefts  James,  of  the  fourth  part;  Jlexander 
Wylie,  and  CatiertnCf  hb  wife,  and  Alexander  Forresi^ 
of  the  fifth  part ;  and  Thomas  Flight,  of  the  sixdi  part. 

Breach,  non-payment  of  the  annuity. 

The  Defendant  pleaded  among  other  pleas  the  follow- 
ing^  (which  was  the  fourth,)  —  that  although  the  Plaintiff 
within  thirty  days  after  the  execution  of  the  indenture  in 
the  declaration  mentionedf  by  Richard  Btickeridge,  by  the 
said  Plaintiff,  hj  Alexander  Wylie,  hj  Edward  Greenhitti 
by  WiUiam  Roberts  James,  by  Catherine  Wylie,  and  by 
Alexander  Forrest,  caused  a  memorial  thereof,  and  of 
certain  otiier  uistruments  and  assurances  for  granting 
and  securing  the  said  annuity,  to  be  enrolled  in  the 
High  Court  of  Chancery  as  follows,  that  is  to  say, 

^*  A  memorial  to  be  enrolled  in  his  majesty's  High 
Court  of  Chancery,  pursuant  to  an  act  of  parliament 
made  and  passed  in  the  fifty-third  year  of  the  reign  of 
his  late  mftjesty  king  George  the  third:  Date  of  in- 
strument; 2d  Nao.  1821 :  Nature  of  instrument;  inden- 
ture of  grant  and  demise :  Names  of  parties :  (they  were 
here  set  out  at  length :)  Names  of  witnesses  and  de- 
scription :  Daniel  Collins,  28,  Cursitor  Street,  Chancery 
Lane,  and  William  Wadley,  clerk  to  Mr.  Wilmott,  No.  1, 
Tanfield  Court,  Temple :  Name  or  names  of  persons  by 
whom  annuity  or  rent  charge  to  be  beneficially  received : 
Banister  Flight:  Person  or  persons  for  whose  life  or 
lives  the  annuity  or  rent  charge  is  granted :  for  the  term 
of  one  hundred  years  thenceforth,  if  the  said  Richard 
Buckeridge  shall  so  long  live:  Consideration  and  how 
paid :  (it  was  here  set  forth  in  detail :)  Amount  of  an- 
nuity or  rent  charge;  400/.  a  year:  Enrolled  in  his 
majesty's  High  Court  of  Chancery,  at  six  o'clock  in 
the  afternoon  of  the  1st  day  of  December,  in  the  year, 
of  our  Lord  1821 :" 

Yet  the  said  Defendant  did  not  execute  the  said  in- 
denture 
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doitare  in  the  said  declaration  and  memorial  mentioned,  182& 
until  long  after  the  enrolment  of  the  above  mentioned  ptjght 
memorial,  to  wit,  until  three  months  after  such  enrolment,  v. 

to  wit,  on  the  80th  day  of  Marck^  in  the  year  of  our  Buckbudgi. 
Lord  1822:  And  the  said  Defendant  further  saith,  that 
no  memorial  whatsoever  of  the  said  indenture  in  the 
said  declaration  mentioned,  was  enrolled  in  the  High 
C!ourt  of  Chancery,  within  thirty  days  after  the  execu- 
tion of  the  said  indenture  by  the  said  Defendant,  ac- 
cording to  the  directions  of  the  said  act  of  parliament, 
made  and  passed  in  the  fifty-third  year  of  the  reign  of 
his  late  majesty  king  George  the  third ;  whereby  the  said 
indenture  in  the  declaration  mentioned,  is  null  and  void, 
as  against  the  said  Defendant. 

The  fifth  plea  was, — that  although  the  Plaintiff  within 
thirty  days  after  the  execution  of  tlie  indenture  in  the 
declaration  mentioned,  caused  a  memorial  thereof  and  of 
certain  other  instruments  and  assurances,  for  granting 
and  securing  the  annuity  to  be  enrolled  in  the  High 
Court  of  Chancery,  as  follows,  (setting  out  the  memorial, 
as  in  the  preceding  plea). 

Yet  the  Defendant  did  not  execute  the  indenture  in 
the  memorial  and  declaration  mentioned,  in  the  pre- 
sence of  Daniel  Collins  and  William  Wadley^  as  in  the 
said  £ast  mentioned  memorial  is  mentioned,  either  at 
the  time  the  said  indenture  bears  date,  or  at  any  time 
before  or  since  tlie  enrolment  thereof;  whereby  ac- 
cording to  the  said  act  of  parliament  made  and  passed 
in  the  fifty-third  year  of  the  reign  of  his  late  mqesty 
king  George  the  third,  the  indenture  in  the  declar- 
ation mentioned,  is  null  and  void  as  against  the  said 
Defendant. 

The  Plaintiff  demurred  to  the  fifth  plea,  and  assigned 

the  following  causes  of  demurrer; — that  the  averment 

in  that  plea,  that  the  said  Defendant  did  not  execute  the 

indenture 
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1825.       indenture  in  the  presence  of  Daniel  Collins  and  WtUiani 

Via  m       ^^^^j  *"^d  the  issue  tendered  thereby,  was  immaterial 

V  and  irrelevant  to  the  matter  in  dispute  between  the 

BDCKKRroaB.   plaintiflFand  the  Defendant;  and  fhat  it  did  not  appear, 

nor  was  it  stated  in  the  said  plea,  that  the  memorial  in 

that  plea  mentiomed  did  not  contain  the  names  of  all 

the  witnesses  to  the  indenture. 

To  the  fourth  plea  the  Plainti£P  replied,  that  a  me- 
morial of  the  indenture  was  within  thirty  days  after  the 
execution  thereof,  enrolled  in  the  High  Court  of  Chan- 
cery pursuant  to  the  statute.  He  then  set  out  the  me- 
morial, and  concluded,  —  that  the  said  memorial  did  and 
does  duly  contain  the  date  of  the  said  indenture,  the 
names  of  all  the  parties  and  of  all  the  witnesses  thereto; 
of  the  person  for  whose  life  such  annuity  was  granted ; 
of  the  person  by  whom  the  same  was  to  be  beneficiaDy 
received;  the  pecuniary  considerations  for  the  granting 
of  the  same;  and  the  annual  sum  to  be  paid;  in  manner 
and  form,  as  in  and  by  the  statute  in  that  case  made 
and  provided,  is  required. 

The  Defendant  rejoined  to  the  replication  on  the 
fourth  plea,  that  the  Defendant  did  not  execute  the  in- 
denture until  long  after  the  enrolment  of  the  above  men- 
tioned memorial,  to  wit,  until  three  months  after  such 
enrolment,  to  vrit,  on  the  80th  day  of  March  1822. 

And  there  was  a  joinder  in  demurrer  on  the  demurrer 
to  the  fifth  plea. 

The  Plaintiff  surrgoined  to  the  rejoinder  on  the 
replication  to  the  fourth  plea,  —  that  during  tlie  whole 
of  the  said  thirty  days  next  after  the  execution  of  the 
said  indenture  by  the  Defendant,  as  in  the  rejoinder 
to  the  replication  to  the  fourth  plea  mentioned,  the 
memorial  described  in  the  replication  to  the  fourth  plea 
was,'  and  remained,  and  continually  thenceforth  hitherto 
hath  been  and  remained,  and  still  is,  and  remains  en- 

22  rolled 
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roHed  in  die  High  Court  of  Chancery,  to  wit,  at  ff^est"       1825. 
minster  aforesaid ;  as  by  such  memorial  now  being  and      ^ "  ■  s^   ■  ^ 
remaining  so  enrolled  in  the  same  court  fully  appears.  ^^ 

The  Defendant  demurred  to  this  surrejoinder,  and  BucKERroGE. 
assigned  the  following  causes  of  demurrer,  —  that  the 
Plaintiff  had  not,  in  or  by  his  surrejoinder,  confessed  or 
traversed,  or  denied  the  said  rejoinder  of  the  Defendant, 
but  had  tendered  an  issue  upon  a  collateral,  unissuable, 
and  immaterial  point 

Joinder  in  demurrer. 

Zmwcs  Serjt,  in  support  of  the  memorial,  argued, 
that  provided  the  memorial  contained  a  trud  description 
of  the  instrument,  it  was  immaterial  when  the  grantor 
executed  it,  and  that  if  the  law  were  otherwise,  the 
greatest  inconv^ience  and  delay  must  be  occasioned, 
where  some  of  several  parties  to  an  annuity  deed  resided 
in  foreign  parts.  With  regard  to  the  witnesses,  he 
maintained  on  the  authority  of  Park  v.  Meers  {a)  and 
Pcfwell  V.  Blackett  (6),  that  it  was  not  necessary  the  wit- 
nesses should  see  the  party  execut^  and  that  if  they  did 
not  see,  it  was  the  same  thing  as  if  there  had  been  none: 
Grellier  v.  Neale  {c) :  that  it  was  not  alleged  in  the  re- 
joinder that  any  were  present  besides  those  mentioned 
in  the  memorial ;  and  that  the  Plaintiff  had  set  forth 
in  his  replication  a  memorial  which  could  not  be  im- 
peached. 

Taddy  Seijt,  contra^  contended  that  a  memorial  e»  vi 
termini  implied  a  record  of  the  past,  and  therefore  could 
not  apply  to  a  deed  in  part  executed  after  the  enrolment 
pf  the  memorial.  The  memorisj  must  contain  the  date, 
and  the  date  is  the  delivery  of  the  deed,  (2Satt.463.,) 

{a)  %B.t^P.2i7.       {b)  lEjp.^j.       {e)  PeahN.P.C.U^. 

which 
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1825*        which  could  not  effectually  take  place  till  the  Defendant 

\^  executed  it.     Tlien,  with  regard  to  the  witnesses,  the 

V.  whole  object  of  the  statute  requiring  publicity  of  en<? 

BucKEUDGF.   rolment  would  be  defeated,  if  those  who  attested  die 

deed  were  not  those  who  saw  it  executed.  The  witnesses 
mendoned  in  the  statute  must  mean  those  who  were 
actually  present. 

Best  C.  J.  I  should  like  to  see  the  granting  of  an- 
nuities by  mdividuals  restrained  or  entirely  prohibited. 
There  is  but  one  case  in  which,  in  my  opinion,  it  is 
proper  that  an  annuity  should  be  allowed;  namely, 
where  an  aged  person  without  dependants  is  desirous  of 
sinking  part  of  his  capital  for  the  purpose  of  obtaining 
an  improved  income  for  his  life.  The  payment  of  an* 
unities  granted  by  individuals  is  generally  obtained  with 
so  much  difficulty,  and  so  often  never  made  at  all,  that 
such  a  purchaser  as  I  have  described  ought  not  to  think 
of  purchasing  an  annuity  but  from  government  or  some 
public  body.  I  have  heard  the  present  Chancdlor  say 
from  the  seat  in  which  I  now  sit,  that  the  dealing  in 
mmuities  generally  ends  in  the  ruin  of  all  the  parties 
concerned.  In  the  beginning  of  such  transactions, 
avarice  attempts  to  take  a  cold-hearted  advantage  of 
distress;  in  the  end,  distress  cheats  avarice:  all  the 
parties  engaged,  are  actuated  by  the  worst  motives,t 
and,  as  is  usual  in  such  cases,  all  suffer  from  the 
conflict. 

I  cannot  however  say,  that  my  opinion  of  the  policy 
of  allowing  individuals  to  grant  annuities  is  supported  by 
that  of  the  legislature.  The  act  of  the  53  G.  8.  c.  141. 
was  rather  intended  to  pj^omote  than  restrain  the  granting 
of  such  annuities.  It  relieves  the  annuitants  from  the 
difficulties  that  17  G.  3.  c.26.  placed  them  under. 

I  must  construe  this  act  according  to  the  intent  of 

the 
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the  legislature,  and  not  according  to  my  own  views  of       1SS5. 

the  subject  to  which  it  refers.     The  construction  that  we       -  '  ' 

are  desired  to  put  on  this  statute,  would  render  it  im-  v. 

possible  for  any  one  to  take  an  annuity  granted  or  Bockeridgk. 
secured  by  a  person  living  at  a  great  distance  from 
England,  The  deeds  could  not  be  got  back  to  England 
to  be  enrolled  within  thirty  days  from  the  time  of  their 
execution.  Nor  could  the  names  of  the  witnesses,  in 
whose  presence  such  parties  executed,  be  known  here 
before  that  period  had  elapsed. 

The  only  mode  of  complying  with  the  act  is  to  enrol 
the  deeds  before  they  are  sent  abroad  for  execution^ 
and  to  desire  the  parties  who  are  to  execute  to  have  no 
attesting  witnesses.  Let  us  see  if  the  words  of  the  act 
will  allow  of  such  an  enrolment.  The  second  section  is  in 
these  words:  '^  And  be  it  further  enacted,  that  within 
thir^  days  after  the  execution  of  every  deed,  bond,  in- 
strument, or  other  assurance,  whereby  any  annuity  or 
rent-charge,  shall,  from  and  after  the  passing  of  this 
act,  be  granted  for  one  or  more  life  or  lives,  or  for  any 
term  of  years,  or  greater  estate  determinable  on  one  or 
nxMre  life  or  lives,  a  memorial  of  the  date  of  every  such 
deed,  bond,  instrument,  or  other  assurance^  —  of  the 
aames  of  all  the  parties,  and  of  all  the  witnesses  thereto,  — 
and  of  the  person  or  persons  for  whose  life  or  lives  such 
snnut^  or  rent-charge  shall  be  granted,  —  and  of  the 
person  or  persons  by  whom  the  same  is  to  be  beneficially 
it^ivedf-^the  pecuniary  consideration  or  considerations 
for  granting  the  same,  and  the  annual  sum  or  sums  to  be 
paid  —  shall  be  enrolled  in  the  High  Court  of  Chancery, 
in  the  form  or  to  the  effect  following,  with  such  alter- 
ations therein  as  the  nature  and  circumstances  of  any 
particular  case  may  reasonably  require ;  otherwise  every 
SQch  deed,  bond,  instrument,  or  other  assurance,  shall 
^  null  and  void  to  all  intents  and  purposes.'' 
Vol.  III.  Q  Whatever 
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-p   ^^         words,  I  think  all  that  the  legislature  has  required  by 
V.  them,  was,  that  the  enrolments  should  not  be  delayed 

BucKEamQE.  beyond  thirty  days  from  the  execution  of  the  deeds. 
There  is  no  reason  why  the  deeds  should  not  be  en- 
rolled before  they  are  executed.  It  is  true  that  before 
the  execution,  the  covenantors  are  not  accurately  de- 
scribed as  parties :  for  although  a  covenantee  is  a  party 
before  he  executes,  a  covenantor  is  only  made  one  by 
execution.  But  the  enrolment,  although  made  before 
only  takes  eifect  from  the  execution;  and  then  the 
persons  whose  names  are  set  out  in  the  memorial  being 
parties  from  that  moment,  the  memorial  gives  to  the 
grantors  all  the  information  that  the  legislature  in- 
tended  they  should  have.  A  writ  of  error  may  now  be 
obtained  before  judgment,  and  it  takes  eifect  from  the 
moment  of  the  entering  up  of  the  judgment.  With 
respect  to  the  witnesses,  it  does  not  appear  on  this  re* 
cord  that  there  are  any  witnesses  besides  those  whose 
names  are  set  out  in  the  memorial.  Probably  the  De- 
fendant's execution  was  not  attested  by  any  witness. 
The  statute  does  not  require  that  there  should  be  any 
attesting  witnesses,  but  only,  if  there  are  any,  that  their 
names  should  appear  on  the  memorial.  I  therefore  thint^ 
that  the  memorial  set  out  on  this  record  is  a  sufficienl 
compliance  with  the  53  G.  3.,  and  that  the  Plaintiff  ia 
entitled  to  judgment. 

Judgment  for  the  Plainti£ 
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Thorpe  v.  Graham»  Nov.  %%. 

T  T  PON  a  rule  for  an  attachment  against  a  witness  not 
obeying  a  subpcmdj  which  rule  this  Court  dis- 
charged,  because  it  did  not  appear  that  there  had  been 
a  sofficiait  service  of  the  subpomd;  the  Court  also  said, 
a  term  having  elapsed  since  the  service^  that  for  the 
fiitare  they  would  adopt  the  rule  in  the  King's  Bench, 
not  to  entertain  such  a  motion  after  a  term  bad 
dapsed.  (a) 

(«)  See  %  Tidd.  857 v.  SUUrj, 


Rennell  V.  Bishop  of  Lincoln.  ^vb^.  ^g. 


TJNCfOLNSHIRE  to  mU-^  George  Bishop  of  Ltu^  When  a  ree- 

€obi,  Thomas  Henry  Mirehduse,  clerk,  and  Willum  ^«7  ^ 

vacuity  uie 

Sgtdre  Mirehousey  clerk,    were  summoned  to  answer  advowion  of 
JRtmca  Henrietta  Rennell,  widow,   relict  and  admi-  which  belongs 
nigtritrix  of  all  and  singular  the  goods,  chattels,  and  ^  ^  ^^  ^ 
cre£t8  which  were  of  Thomas  RenneUj  clerk,  batchdor  of  his  pnbend, 
in  divinity,  deceased,  at  the  time  of  his  death,  who  died  ^^J^  P^' 

bendiry  diet 

intestate^  of  a  plea  that  they  permit  the  said  Frances  without  having 
Henrietta  to  present  a  fit  person  to  the  rectory  of  the  pmentedy  the 
parish  church  of  WeUy,  in  the  county  of  lAncoln^  dcw^^hT- 
wfaich  is  vacant,  and  in  her  right  as  administratrix  long  to  hit 
afcresaid,  and  whereupon  the  said  Frances  Henrietta^  penooal  repre- 
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224 


CASES  IN  MICHAELMAS  TERM 


1825. 
Rennell 

V. 

Bbhop  of 
Jascouj, 


by  her  attorney,  complains ;  for  that  whereas  one  JfU^ 
Ham  Dodwellj  clerk,  doctor  in  divini^,  late  preben- 
dary of  the  prebend  or  canonry  of  Sauih  Grantham^ 
founded  in  the  cathedral  church  of  Salisbury^  heretofore^ 
to  wit,  on  the  27th  day  of  October,  in  the  year  of  our 
Lord  1775,  to  wit,  at  Boston,  in  the  county  of  Ldncoln^ 
was  seised  of  and  in  the  said  prebend  or  canonry, 
with  its  appurtenances,  —  to  which  said  prebend  or 
canonry  the  advowson  of  the  said  rectory  of  die  sud 
parish  church  of  WeUy,  witli  its  appurtenanoes,  then 
belonged,  and  still  belongs,  —  in  hb  demesne  as  fee 
in  right  of  the  said  prebend  or  canonry ;  and  the 
jsaid  William  Dodwell,  doctor  in  divinity,  so  being 
such  prebendary  as  aforesaid,  and  so  being  seised 
of  and  in  the  said  prebend  or  canonry,  with  its  ap- 
purtenances, to  which,  &c.,  afterwards,  to  wit^  on  the 
same  day  and  year  aforesaid,  at  Boston  aforesaid,  in  the 
county  aforesaid,  presented  to  the  said  church  of  WeUy^ 
being  then  vacant,  one  William  Dodwett,  master  of  arts, 
his  clerk,  who,  on  the  said  presentation  of  the  said 
William  Dodwell,  doctor  in  divinity,  was  admitted,  in- 
stituted, and  inducted  into  the  same,  in  the  time  of 
peace,  in  the  time  of  our  Sovereign  Lord  George  the 
Third,  late  King  of  Great  Britain;  and  the  said 
Trances  Henrietta  further  says,  that  the  said  William 
Dodwell,  doctor  in  divinity,  being  so  seised  of  the 
said  prebend  or  canonry,  with  its  appurtenances,  to 
which,  &c«,  in  his  demesne  as  of  fee,  in  right  of  the  said 
prebend  or  canonry,  he,  the  said  WiUiam  Dodwettf 
doctor  in  divinity,  afterwards,  to  wit,  on  the  1st  day  of 
October  J  in  the  year  of  our  Lord  1785,  to  wit^  at 
Boston  aforesaid,  in  the  county  aforesaid,  died  so  seised^ 
after  whose  death,  to  wit,  on  the  29th  day  of  October^  in 
the  year  lost  aforesaid,  to  wit,  at  Boston  aforesaid,  in  the 
county  aforesaid,  one  Robert  Price,  clerk,  was  lawfully 
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admitted,  instituted,  and  inducted  prebendar}'  of  the  said 
prebend  or  canonry,  with  its  appurtenances,  to  which, 
&C.;   whereby  the   said  Robert  Price  then   and  there 
became  and  was  seised  of  and  in  the  said  prebend  or 
canonry,  with  its  appurtenances,  to  which,  &c.  in  his 
demesne  as  of  fee  in  the  right  of  the  said  prebend  or 
canonry ;  and  the  said  Frances  Henrietta  furdier  says, 
that  the  said  Robert  Price  being  so  seised  of  and  in  the 
said  prebend  or  canonry,  with  its  appurtenances,   to 
whicby  &c.,  in  his  demesne  as  of  fee  in  right  of  the  said 
prebend  or  canonry,  he  the  said  Robert  Price  afterwards, 
to  wit,  on  the  1st  day  of  April,  in  the  year  of  our  Lord 
1883,  at  Boston  aforesaid,  in  the  county  aforesaid,  died 
so  seised ;  after  whose  death,  to  wit,  on  the  23d  day  of 
jipril^  in  the  year  last  aforesaid,  at  Boston  aforesaid,  in 
the  county  aforesaid,  the  said  Thomas  Rainell  was  law- 
iiilly  admitted,  instituted,  and  inducted  prebendary  of 
the  said  prebend  or  canonry,  with  its  appurtenances,  to 
which,  &c.y  whereby  the  said  Thomas  Rennell  then  and 
there  became  and  was  seised  of  and  in  the  said  prebend 
or  canonry,  with  its  appurtenances,  to  which,  &c.  in  his 
demesne  as  of  fee  in  right  of  the  said  prebend  or 
canonry ;  and  the  said  Thomas  Rennell  being  so  seised, 
the  said  church  afterwards,  to  wit,  on  the  1st  day  of 
Ju$ief  in  the  year  of  our  Lord  1824*,  at  Boston  aforesaid, 
in  the  county  aforesaid,  became  vacant  by  the  death  of 
the  said  Rev.  William  Dodwell,  clerk,  the  late  parson 
and  incumbent  thereof,  and  still  is  vacant,  whereby  it 
then  and  there  belonged  to  the  said  Thomas  Rennell  to 
present  a  fit  person  to  the  said  rectory  of  the  said  parish 
church  so  being  vacant  as  aforesaid;   and  the  said 
JPrances  Henrietta  further  saith,   that  afterwards,   and 
whilst  the  said  church  was  so  vacant  as  aforesaid,  to 
wity  on  the  SOth  day  of  Jtme^  in  the  year  last  aforesaid, 
at  Au^on  aforesaid,  in  the  county  aforesaid,  the  said 
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7%omas  BenneU  died  intestate,  so  seised  of  and  in  tb* 
said  prebend  or  canofary,  with  its  appurtenanoes^  to 
.  which,  &c  in  his  demesne  as  of  fee  in  right  of  the  said 
prebend  or  canonry,  ¥rithout    having  presented  any 
person  to  the  said  rectory  of  the  said  parish  church; 
after  whose  death,  and  whilst  the  said  church  was  so 
vacant  as  aforesaid,  to  wit,  on  the  22d  day  of  JU^  in 
the  year  kst  aforesaid,  at  Boston  aforesaid,  in  the  county 
aforesaid,  administration  of  all  and  singular  the  goods^ 
chattels,  and  credits  which  were  of  the  said  Thomm 
Rennell^  deceased,  at  the  time  of  his  death,  who  died, 
intestate^  by  the  Right  Rev.  Father  in  God  CharkSf  by 
Divine  Providence,  Archbishc^  of  Canierburtf,  Primate 
of  all  England^  and  Metrc^litan,  was  in  due  form  of 
law,  granted  to  the  said  Ranees  HenrieUoj  whereupon 
and  whereby  it  then  and  there  belonged,  and  now 
belongs,  to  the  said  Franees  HenriettOj  as  administratrix 
aforesaid,  to  present  a  fit  person  to  the  said  rectory  of 
the  said  parish  church  so  being  vacant  as  aforesaid,  and 
which  is  still  vacant;  but  the  said  Bishop  of  Uncolnf 
and  the  siud  TTiomas  Henry  Mirehouse  and  WUliasm 
Squire  Mirehouse  unjustly  hinder  her  from  presenting  a 
fit  person  to  the  said  rectory  of  the  said  parish  church, 
whereupon  the  said  Frances  Henrietta^  administratrix  as 
aforesaid,  saith,  that  she  is  injured,  and  hath  sustained 
damage  to  the  value  of  1000/.,  and,  therefore,  she  brings 
her  suit,  &c.    And  the  said  Frances  Henrietta  bringa 
Into  Court  here  the  letters  of  administration  of  the  said 
Archbishop,  which  give  sufficient  evidence  to  the  Court 
here  of  the  grant  of  administration  to  the  said  Franceg 
Henrietta  as  afoi*esaid,  the  date  whereof  is  a  certain  day 
and  year,  to  wit,  the  day  and  year  above  in  that  behalf 
mentioned,  &c 

Plea.    And  the  said  Defendant,  George  Bishop  of 
Uncobh   by   William    Gillmore  Button   his  attorney, 

comes 
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<x>ine8  and  defends  the  wrong  and  injury  when,  Sec,  and 
saith  that  the  said  rectory  of  the  parish  church  oi 
WeOy  is  within  his  diocese,  and  that  he  hath  nothing, 
nor  doth  he  claim  to  have  any  thing  in  the  said  rectory 
of  the  church  aforesaid,  or  in  the  advowson  of  the  same, 
except  only  the  admission,  institution,  and  induction  of 
the  parson  to  the  rectory  and  parish  church,  and  all 
audi  other  things  as  belong  to  the  ordinary  as  ordinary 
of  that  place:  and  this  he  is  ready  to  verify,  wherefore 
he  prays  judgment,  if  the  said  Frances  Henrietta  with^^ 
oat  assigning  some  special  disturbance  in  the  person  of 
him  the  said  Bishop  ought  to  have  or  maintain  het 
aaiid  action  against  him,  &c. 

'  And  the  said  Defendant  Thomas  Henry  Mirehouse, 
derfc,  and  Williani  Squire  Mirehome^  clerk,  by  their 
attorney,  come  and  defend  the  wrong  and  injury, 
when,  &c.  and  say  that  the  said  Frances  Henrietlk 
ought  not  to  have  or  maintain  her  action  against  them, 
because  they  say,  that  after  the  said  Thmnas  RenneU 
had  so  died  without  having  presented  any  persoft 
to  the  said  rectory  of  the  said  parish  church,  and 
whilst  the  said  church  was  so  vacant  as  aforesaid,  to 
wit,  on  the  19th  day  of  Jtdy  in  the  year  last  aforesaid, 
at  Boston  aforesaid,  in  the  county  aforesaid,  he  the 
said  Defendant  Thomas  Henry  Mirehouse,  clerk,  was 
lawfully  admitted,  instituted,  and  inducted  prebendary 
of  the  said  prebend  or  canonry,  with  its  appuitenances, 
to  which  said  prebend  or  canonry  the  said  advowson 
widi  its  appurtenances  then  belonged  and  still  belongs, 
whereby  he  the  said  Thomas  Henry  Mirehome  then  and 
there  became  and  was  seised  of  and  in  the  said  prebend 
or  canonry  with  its  appurtenances,  to  which,  &c.,  in  his 
demesne  as  of  fee  in  right  of  the  said  prebend  or 
canonry,  and  whereby  it  then  and  there  belonged  to  him 
Co  present  a  fit  person  to  the  said  rectory,  so  being  vacant 
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as  aforesaid;  and  the  said  Thomas  Henry  Mirehcuue^ 
and  the  said  WilUam  Squire  Mirehouse  further  say,  that 
he  the  said  Thomas  Henry  Mirehouse  being  such  pre- 
bendary as  aforesaid,  and  so  being  seised  of  and  in  th« 
said  prebend  or  canonry  with  its  appurtenances,  to  which, 
&c.,  afterwards,  to  wit,  on  the  26th  day  of  September  in  the 
year  last  aforesaid,  at  Boston  aforesaid,  in  the  county 
aforesaid,  presented  to  the  said  church  of  Welby^  being 
then  vacanti  tlie  said  Defendant  William  Squire  Mire^ 
house,  his  clerk,  for  the  purpose  of  his  being  admitted, 
instituted,  and  inducted  into  the  same,  but  which  said 
admission,  institution,  and  induction  have  been  hindered 
and  prevented  by  his  majesty's  writ  of  ne  admitias  to 
the  said  Defendant  Lord  Bbhop  of  Lincoln,  in  that  be- 
half directed ;  for  which  reason  the  said  Thomas  Henry 
Mirehouse  hath  prevented  the  said  Frances  Henrietta 
from  presenting  a  fit  person  to  the  said  church;  and 
this  they  the  said  Thomas  Henry  Mirehouse  and  WiBiaM 
Squire  Mirehouse  are  ready  to  verify;  wherefive  tbej 
pray  judgment  if  the  said  Frances  Henrietta  ought  to 
have  or  maintain  her  aforesaid  action  thereof  against 
tliem,  &c^  and  they  also  thereupon  pray  a  writ  to  the 
said  bishop,  &c«  And  the  said  Frances  Henrietta,  as 
to  the  plea  of  the  said  bishop,  (inasmuch  as  he  hath  not 
nor  claimeth  to  have  any  thing  in  the  church  aforesaid, 
or  in  the  advowson  of  the  same,  except  only  the  admis* 
sion,  institution,  and  induction  of  the  rectors  to  the 
same  rectory  and  parish  church,  and  all  such  other 
things  as  belong  to  the  ordinary  as  ordinary  of  that 
place,)  prays  judgment  against  the  said  bishop,  and  a 
writ  to  the  said  bishop,  &c.  Therefore  it  is  considered 
that  the  said  Frances  Henrietta  recover  against  the  said 
bishop  her  presentation  to  the  said  church,  and  that  she 
have  a  writ  to  the  said  bishop,  that  notwithstanding  his 
disclaimer  he  admit  a  fit  person  to  the  said  church  on 
the  presentation  of  the  said  Frances  Henrietta,  and  the 
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bishop  is  not  amerced  because  he  hath  excused 
himself  of  any  particular  disturbance,  but  let  execution 
thereof  be  stayed  until  the  said  plea  between  the  said 
dances  Henrietta  and  the  said  Thomas  Henry  Mire- 
house  and  H^illiam  Squire  Mirehouse  be  determined,  &C 
And  the  said  Frances  Henrietta  as  to  the  plea  of  the 
said  Thomas  Henry  Mirehouse  and  William  Squire  Mire- 
house  by  them  above  pleaded  says,  that  the  said  plea 
and  the  matters  and  things  therein  contained  in  manner 
and  form  as  the  same  are  above  pleaded  and  set  forth, 
are  not  sufficient  in  law  to  bar  or  preclude  her  the  said 
Frances  Henrietta  from  having  and  maintaining,  her 
aforesaid  action  thereof  against  them  the  said  Thomas 
Hemy  Mirehouse  and  William  Squire  Mirehouse,  ^  and 
that  she  the  said  Frances  Henrietta  is  not  bound  by  the 
hiw  of  the  land  to  answer  the  same ;  wherefore  for  want 
o£  a  sufficient  plea  in  this  behalf,  the  said  Frances  Hen^ 
rietta  prays  judgment  and  her  damages  by  reason  of  the 
hiiklrance  aforesaid,  together  with  a  writ  to  the  said 
bishop  to  be  adjudged  to  her,  &c. 

This  case  was  argued  twice.  First,  in  Hilary  term 
1825,  by  Wilde  ^^T]i.  for  the  Plaintiff,  and  Taddy  Serjt. 
for  the  Defendant:  and  again  in  Trinity  term,  by 
Vastghan  Seijt  for  the  Plaintiff,  UOyly  Seijt  for  the 
Defendant,  and  Bosanquet  Serjt.  for  the  crown.  There 
was  a  di£^ence  of  opinion  among  the  members  of  the 
Court,  and  they  delivered  their  several  judgments  at 
such  length  as  to  render  superfluous,  especially  in  a  case 
of  so  rare  occurrence,  a  detailed  report  of  the  arguments 
o(  counsel. 

On  the  part  of  the  Plaintiff  it  was  contended,  that 
where  a  church  falls  vacant,  the  next  presentation  is  a 
chattel  interest,  and,  as  such,  must  be  disposed  of  accord- 
ing to  the  unvarying  rule  of  law  by  which  all  such  in- 
terests are  regulated. 

That  the  character  or  situation  of  the  party,  into 
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1 825.       whose  hands  a  chattel  falls,  cannot  alter  the  nature  of  the 
interest,  or  the  common  law  mode  of  disposing  of  it. 

That  such  an  interest  cannot  be  in  abeyance,  or  go  in 
Bishop  of  succession,  but  must,  for  the  foregoing  reasons,  belong 
to  that  party  in  whose  time  the  vacancy  takes  place,  or 
his  personal  representative ;  and  that  this  was  admitted 
to  be  the  law  with  respect  to  archbishops'  options^ 
which  could  not  ..be  distinguished  from  any  other 
spiritual  chattel. 

For  the  Defendants  it  was  argued  that  the  incidents 
of  ecclesiastical  patronage  in  spiritual  hands  were  diflfeiv 
ent  from  the  incidents  of  the  same  patronage  in  lay 
hands,  the  lay  patron  having  an  interest  both  of  profit 
and  of  trust,  the  spiritual  patron  only  a  trust ;  and  a 
trust  to  be  exercised  for  the  benefit  of  the  public : 

Hiat  in  the  pleadings  the  Plaintiff's  intestate  was  el* 
leged  to  be  seised  in  right  of  his  prebend,  and  the  pre* 
sentation,  therefore,  ought  to  be  in  the  same  right;  yet  it 
was  impossible  for  the  administratrix  to  present  in  right  of 
the  prebend.  Again,  a  lay  patron  might  grant  an  advow<^ 
son,  or  next  presentation,  but  there  was  no  instance  of 
a  spiritual  patron  having  exercised  such  a  power.  The 
temporalities  of  a  bishop  were  also  mentioned  as  a  proof 
that  the  incidents  of  a  chattel  in  trust  might  depend  in 
some  degree  upon  the  character  of  the  owner.  If  a  bir 
shop  have  an  advowson,  and  the  church  become  void, 
and  the  bishop  die,  neither  his  executors  nor  successor 
shall  present,  but  the  king. 

On  the  part  of  the  crown,  the  case  was  likened  to 
that  of  the  temporalities  of  bishops,  priors,  and  abbots^ 
the  practice  with  regard  to  which  it  was  contended  ought 
to  be  pursued  in  the  present  instance. 

Cur.  adv.  vult* 

Gaselee  J.  This  is  a  qtiare  impedit  brought  by  the 
administratrix  of  the  late  prebendary  of  South  Grantham 
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in  the  cathedral  church  of  Salisburyj  against  the  three 
Defendants,  to  recover  the  presentation  to  the  rectory 
of  the  parish  church  of  JVelby  in  the  county  and 
diocese  of  Lincoln^  the  advowson  of  which  belongs 
to  the  prebend  of  South  Grantham^  and  which  became 
vacant  in  the  lifetime  of  the  intestate^  the  late  pre* 
bendary. 

The  declaration  states  the  seizin  of  one  William  Dod" 
foell  of  the  prebend,  to  which  the  advowson  belongs  in 
bis  demesne  as  of  fee  in  right  of  the  said  prebend ;  his 
presentation  of  a  clerk  who  was  admitted,  instituted,  and 
inducted ;  the  death  of  the  prebendary,  and  the  admis^ 
sion,  institution,  and  induction  of  Robert  Price  to  the 
prebend ;  the  death  of  Pricey  and  the  admission,  insti- 
tution, and  induction  of  the  intestate ;  the  death  of  the 
incumbent,  whereby  it  belonged  to  the  intestate  to  pre- 
sent; the  death  of  the  intestate  pending  the  vacancy, 
and  administration  granted  to  the  Plaintiff,  whereby 
she  is  entitled  to  present,  but  that  the  Defendants 
hinder  her. 

The  Defendant  the  bishop  pleads  the  usual  plea,  that 
he  claims  nothing  but  as  ordinary,  and  there  is  judg^ 
ment  against  him  with  a  stay  of  execution  in  the  usual 
form. 

The  other  Defendants  plead  that  after  the  death  of 
the  intestate,  and  while  the  church  continued  vacant, 
one  of  them  was  duly  admitted,  instituted,  and  inducted, 
to  the  prebend,  whereby  it  belonged  to  him  to  present 
to  the  rectory ;  that  he  accordingly  presented  the  other, 
whose  admittance  has  been  prevented  by  a  writ  of  ne 
admittas  directed  to  the  bishop. 

To  this  replication  the  plaintiff  has  demurred  gene^ 
ndly,  and  the  Defendants  have  joined  in  demurrer. 

The  case  was  first  argued  in  Hilary  term  last,  when 
it  i^pearing  to  the  Court,  that  a  question  might  be  made, 

whether,  under  the  circumstances,  the  crown  was  not 
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entitled  to  present  to  the  vacant  living,  it  was  directed  that 
the  case  should  be  argued  a  second  time,  and  notice  was 
given  to  the  Attorney-General  that  he  might  intervene, 
if  he  thought  fit,  for  the  interest  of  the  crown.  The 
case  was  accordingly  argued  a  second  time  in  the  last 
term,  not  only  by  the  counsel  for  the  respective  parties 
to  the  record,  but  also  by  my  brother  Bosanquet  on  the 
part  of  the  crown,  and  now  stands  for  the  judgment  of 
the  Court. 

The  material  question  which  it  is  necessary  for  the 
Court  to  decide  upon  this  record  is,  whether  the  Plaintiff 
Jias  made  out  her  title  to  present  ?  for  if  she  has  not,  it  is 
immaterial  as  to  this  action,  who  is  entitled,  as  any  deci- 
.sion  of  the  Court  upon  the  tide  of  any  other  party 
would  not  be  binding. 

The  question  is  a  new  one,  for  notwithstanding  all  the 
industry  which  has  been  exerted  by  the  several  counsel 
by  whom  the  case  has  been  argued,  and  by  those  by 
whom  it  is  to  be  decided,  no  case  similar  to  it  has  been 
found  in  the  books ;  and  although  one  would  think  that 
the  case  must  have  happened  in  many  instances,  none 
Jiave  been  discovered. 

In  support  of  the  affirmative  of  the  question,  the 
Plaintiff  must  make  out  that  the  right  of  presentation  to 
a  presentative  living,  the  patron  of  which  is  intitied  to 
the  advowson  in  right  of  an  ecclesiastical  prefermenty 
and  the  vacancy  in  which  happens  in  the  life*time  of  the 
patron,  is  a  chattel  severed  from  the  inheritance,  and  in 
the  event  of  the  death  of  the  patron  before  the  vacancy 
is  filled  up,  belongs  to  his  personal  representative  in  the 
same  manner  as  it  would  have  done,  had  he  been  seized 
of  the  advowson  in  respect  of  any  temporal  property. 
*  I  use  the  term  presentative  living,  because  it  has 
been  decided  in  this  Court  in  the  case  of  Repington  v. 
The  Gaoemors  of  Tamworth  School^  in  2  Wils.  1 50,  after 
two  arguments,  that  in  the  case  of  a  donative,'  the  right 
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of  donation  descends  to  the  heir,  and  that  the  xeecutor 
has  no  title,  which  he  would  have  had,  had  it  been  a 
presentative  benefice. 

I  could  have  much  wished  for  a  fuller  report  of  that 
case  than  is  to  be  found  in  the  very  short  state- 
ment of  it  in  Wilson,  in  which  neither  the  argu- 
ment of  counsel,  nor  the  grounds  of  the  decision  are 
mentioned;  nor  do  I  find  any  other  authority  upon 
the  point. 

I  have  seen  the  declaration,  which  stated  that  one 
JSebrighC  was  seized  of  the  advowson  and  donation  of 
the  vicarage^  as  of  fee  and  right,  which  said  vicarage 
Imd  been  immemorially  a  donative;  and  a  prescription  in 
Sebright,  and  all  those  whose  estate,  &c.,  upon  a  vacancy 
to  give  such  vicarage  to  such  person  as  they  should  think 
proper,  to  be  held  during  his  life. 

It  then  deduced  the  tide  to  the  Plaintiff's  testator^ 
shewing  the  vacancy  to  have  happened  in  his  lifetime, 
and  to  have  continued  to,  and  at  his  death,  whereby  it 
belonged  to  Plaintiff  to  present.  I  do  not  find  what 
the  plea  was,  but  whatever  it  was,  the  argument  ^p^ 
pears  to  have  been  in  arrest  of  judgment 

It  seems  that  originally  the  right  of  presentation  to 
all  churches  was  in  the  bishops,  and  perhaps  it  is  not 
easy  to  ascertain  precisely  at  what  period  any  alteration 
happened  in  that  respect  It  appears,  however,  to 
have  taken  place  at  a  very  considerable  time  back,  and 
the  origin  of  it  is  thus  accounted  for  by  Lord  Coke* 

*^  The  right  of  advowsons,  or  of  presenting  a  clerk  to 
'*  the  bishop  as  oflen  as  a  church  becomes  vacant,  was 
^^  first  gained  by  such  as  were  founders,  benefactors,  or 
**  maintainers  of  the  church,  either  by  reason  of  the 
"  foundation,  as  where  the  ancestor  was  founder  of  the 
**  church ;  or  by  donation,  where  he  endowed  the 
*^  church ;  or  by  reason  of  the  ground,  as  where  he  gave 
'*  the  soil  whereupon  the  church  was  built:*'  1  Insf.  119. 

And 
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And  Gibson  says,  '^  althon^  the  mmiinatiOD  cS  fit 
^  persons  to  officiate  throughoat  the  diocese  was  Qrigin* 
^*  ally  in  the  bishop,  and  no  other,  yet  when  l<»rds  of 
<<  manors  were  willing  to  build  churches,  and  to  endow 
^  them  with  manse  and  gld)e  fi>r  the  accommodation 
^<  of  fixed  and  resident  ministers,  the  bishops,  on  th^ 
^  parts  for  the  encouragement  of  such  pious  under* 
^  takings,  were  content  to  let  these  lords  have  the 
^  nomination  of  parsons  to  the  churches  so  built  and 
^  endowed  by  them,  with  reservation  to  themselves  of 
^  an  entire  right  to  judge  of  the  fitness  of  the  parsons 
^  so  nominated ;  and  what  was  the  practice,  became 
<<  in  process  of  dme  the  law  of  the  church.^  Gi&fOfiy 
2nd  Ed.  1.57. 

The  general  rule  is  admitted,  that  if  one  be  seized  of 
an  advowson  in  fee,  and  the  church  becomes  void,  the 
void  turn  is  a  chattel,  and  if  the  patron  die  befi>re 
he  presents,  the  avoidance  doth  not  go  to  his  heir, 
but  to  his  executor.  And  to  such  an  extent  is  the 
doctrine  of  the  void  turn  being  considered  as  a  chattd  and 
severed  fi'om  the  inheritance,  carried,  that  it  b  held,  that 
where  a  wife  is  seized  of  the  advowson,  and  the  church 
being  void,  dies  without  having  had  issue,  so  that  the 
husband  is  not  tenant  by  the  curtesy,  still  the  husband, 
shall  present  to  the  void  turn :  21  H*  6.  56  & 

And  where  the  husband  is  tenant  by  the  curtesy* 
and  the  church  becomes  void  during  his  life^  and  he 
dies  before  it  is  filled  up,  yet  the  heir  shall  not  have 
the  turn,  but  the  husband's  executors.  And  so  is 
the  law  in  most  cases  where  the  interest  determines 
after  the  church  is  void,  and  before  presentment  per 
FbuA.  S8£.  3.S6.  Bro.  Presentation  al  Eglise,  18. 
21  H*  6*  56* 

Other  authorities  in  which  the  void  turn  is  stated  tor 
be  a  chattel,  are, "— fi^z.  Nat.  B.  34.  n.  ^  If  a  vicarage 
*^  happen  void  and  before  the  parson  presents,  be  is 

^<  made 
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^^made  a  bishop,  &c.;  yet  he  shall  present  to  this  vi^       1825. 

**  carage  because  it  is  a  chattel  vested."    4  Ijean,  109; 

^  this  interest  is  a  chattel^  for  if  the  church  void,  and 

*<  before  presentment  the  patron  dieth,  his  executors     Bishop  of 

^  shall  have  the  presentation,  for  that  it  was  a  chattel 

**  vested  in  their  testator." 

It  is  said,  there  are  some  exceptions  to  the  general 

rule  of  the  executor  being  entitled  to  present*     One  is, 

where  the  patron  is  also  the  incumbent     As  in  the  case 

of  Hall  V.  The  Bishop  of  Winton^  S  Lev.  47.,  where  the 

same  person  being  parson  of  the  church  and  seized  in 

fee  of  the  advowson,   although   it  was  objected  that 

the  advowson  did  not  descend  to  the  heir  until  after  the 

death  of  the  ancestor,  and  by  the  death  of  the  ancestor 

the  church  was  void,  and  the  avoidance,  by  that,  severed 

find  vested   in  the  executor,   the  Court  on  the  first 

argument  held  and  adjudged  that  the  heir  should  have 

it;  *'  for  all  is  done  in  an  instant;  the  descent  to  the  heir 

^<  and  the  fiiUing  of  the  avoidance  to  the  executor ;  and 

^*  where  two  titles  accrue  in  the  same  instant,  the  elder 

*'  shall  be  preferred ;  as  in  the  case  of  joint  tenancy 

f<  where  one  devises  his  part,  the  title  of  the  devisee 

<<  and  of  the  survivor  happen  in  the  same  instant^  and 

*<  the  title  of  the  survivor  being  tlie  elder,  shall  be 

"  preferred." 

Another  is,  where  the  patron  is  a  bishop  and  entitled 
to  the  living  in  right  of  his  see.  There  if  the  bishop 
'  dies  after  the  vacancy  and  before  it  is  filled  up,  the  king 
and  not  the  executors  shall  present.  And  this  is  uiged 
by  the  counsel  for  the  Defendant,  if  not  as  an  authority 
in  &vour  of  the  new  prebendary,  yet  against  the  right 
of  the  Phunti£^  which  will  equally  answer  their  purpose 
in  this  action.  Various  reasons  are  assigned  in  the 
bodes  for  this.  In  Co.  Ut.  S8S  a.  it  is  said,  <<  that  if 
'*  a  church  become  void  in  the  life  of  a  bishop,  and 
^  so  remain  until  after  bis  decease    the  king  shall 

"  present 
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'*  present  thereto  and  not  the  executors,  for  nothing 
**  can  be  taken  for  the  presentment,  and  therefore  it  is 
**  not  assets.'* 

This,  however,  cannot  be  the  reason,  for  if  it  werc^  it 
would  apply  to  every  case,  even  the  admitted  one  of  a 
lay  patron,  in  which,  therefore^  it  might  be  said,  the 
executor  is  not  entitled  to  the  presentation :  for  nothing 
can  be  taken  for  it,  consequently,  it  is  worth  nothing : 
and  therefore  no  assets.  The  dicta  respecting  value 
are,  however,  contradictory:  Hab.  S04.  Advowson  may 
be  yielded  in  value  upon  a  voucher,  and  may  be  assets 
in  the  hands  of  an  executor.  In  39  /£  6.  the  king 
granted  the  monks  should  have  all  their  possessions  of 
the  abbey  in  the  vacation  for  their  sustentation :  ruled, 
that  they  should  not  have  the  advowsons,  because  no 
sustentation  arose  but  of  them. 

It  has  also  been  argued,  that  the  presoitation  is  a 
spiritual  trust,  and  consequently  on  the  vacancy  of  the 
see  vested  in  the  king  as  the  supreme  patron  and  bedd  of 
the  church.  If  this  were  so,  would  not  the  guardian  of 
the  spiritualUes  of  the  vacant  see  be  the  proper  person 
to  present^  or  if  the  see  should  be  filled  up  before  the 
presentation,  would  not  the  new  bbhop  be  entitled  to 
it?  But  on  the  contrary,  the  authorities  shew  that  it  is 
considered  as  part  of  the  temporalties ;  that  the  king 
takes  it  as  such ;  that  it  passes  to  a  third  person  by  a 
grant  of  the  temporalties ;  and  that,  although  the 
church  remains  void,  not  only  until  after  consecrati<m 
of  the  new  bishop,  but  after  the  restitution  of  the  tempor* 
alties  of  the  see,  the  vacancy  is  still  to  be  supplied 
by  the  king  or  his  grantee,  and  not  by  the  new  bishqx 
Surely  nothing  can  be  more  conclusive  to  shew  it  to 
be  a  temporal  chattel,  and  completely  severed  from  the 
advowson.  There  is  a  passage  in  Watson^  chap.  9.  j9.4S., 
in  the  edition  of  1701,  which  shews  very  clearly  the 
rights  of  the  crown  on  this  subject. 

It 
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t  is  thus :  ^^  But  in  the  case  of  a  bishop,  the  void 
m  of  a  church,  of  the  advowson  whereof  he  is  seized 
right  of  his  bishopric,  by  his  death  doth  not  go  to 
is  executor.      But  when   the   temporalties   of   the 
Sshopric  are  seized  into  the  king's  hand,  the  king 
oth  not  only  present  such  benefices  as  became  void 
^ring  the  seizure,  (18  Ed.3»  Ba.^  29£r.,  SOa.   24eEd.Sm 
<.     SE.2.  Fitz.  quare  Impedit^  165. 19.  £2.  quare 
ipediij  178^)  and  as  were  void  after  the  death  of  the 
Tshop  and  before  the  seizure,   (12  £.3.  Fitz»  quare 
xpeditj  56^  but  also  of  all  such  as  were  void  when 
e  bishop   died;    {50  Ed,  S.    9H.6.  16b.    admitt: 
H  Ed.  3.  26.  Ub.  Pari.  2lEd.\.  Prior  de  Bermond- 
$  caset  24 Ed.  3.  30.   1  Lisf.  90.  388  e. ,)  yea,  and 
such  to  which  the  bishop  had  at  any  time  presented 
T  collated,  if  his  clerks  had  not  taken  as  well  in- 
ction  as  institution,  or  collation  before  the  bishop's 
eatb,  because  nothing  but  induction  fills  tlic  church 
against  the  king ;  {Liber  Parliameiitontm,  21  Ed. I. 
'^^^Tie  Prior  of Bermondsei/s  case^  2^Ed.  3.  SO,  llH.^.  9e. 
a*.  Nat.  hr.  3^k.  36  h   38 Ed.  3.  3.  &  4.  Hob.  208..;) 
uch  more  to  such   to  whicli  tlie  bishop  bad  only 
resented,  and  to  which  his  clerk  was  not  instituted; 
C  ^4  Ed.  3.  33. ;)  and  if  the  bishop  doth  die  the  same 
^^ay  after  induction,  the  king  is  not  barred;  yea,  and 
^^^'hether  the  king  doth  of  grace  grant  tlie  temporalties 
ore  consecration,  or  livery  of  them  be  sued  out  of 
king's  hands  by  the  successor,  the  king,  though  he 
^ath  not  then  presented  to  such  benefice,  the  right  of 
{Presenting  to  which  came  to  him  by  reason  thereof^ 
^^ay  at  any  time  afterwards   present   to  the  same: 
<  18  JSi  3. 1  e.  24  Ed.  3.  26  i.)" 

-^ite.  UTat.  breo.  33  iu  "  But  if  the  king  have  his  ad- 
vowson by  reason  of  the  temporalties  of  a  bishop,  and 
during  the  avoidance  the  king  restore  the  tempoiralties 
Vol.  III.  R  "to 
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18S5.        ^*  to  the  bishop,  yet  he  shall  present  to  the  advowioii, 
**  and  not  the  bishop,  for  this  avoidance." 

Filz.  Nat.  brev.  33 «.  "  If  the  king  grant  unto  an 
**  abbot  and  his  successors,  that  the  monks  shall  have  the 
"  temporalties  during  the  vacation,  now  if  the  advowson 
*^  happen  to  void  during  the  vacation,  the  monks  shall 
"  present  the  same :"  (30  Ed.  3.    17  iSrf.  3.  51.) 

!2  Roll.  Abr.  345.  ^^  If  the  king  has  an  advowson  by 
^^  reason  of  a  wardship,  and  he  grants  to  another  during 
**  the  minority  of  the  ward,  and  after  the  church  becomte 
**  void,  and  continues  so  until  the  ward  attains  bis  full 
*^  age,  whereby  the  interest  of  the  grantee  determind^ 
^^  yet  the  grantee  shall  have  the  presentation,  and  n6t 
"  the  king:"  {Contra  29  Ed.  3.  8  b.   Admit  per  Issue.)  ' 

In  Co.  Lit.  17 »  it  is  said,  on  the  other  hand,  that 
guardian  in  socage  shall  not  present  to  an  advowson^ 
because  he  can  take  nothing  for  it ;  and  by  consequence 
he  cannot  account  for  it ;  and  by  the  law  he  can  meddle 
with  nothing  that  he  cannot  account  for. 

In  the  case  of  The  Dean  and  Chapter  of  Hereford  v. 
the  Bishop  of  Hereford  and  Ballard,  Cro.  Eliz.  440.,  the 
Court  held  the  next  avoidance  of  a  church  not  to  be  a 
thing  whereof  profit  could  be  made,  nor  any  rent  re- 
served. 

It  is  difficult  to  reconcile  this  doctrine  of  advowsons 
and  grants  of  next  avoidances  not  being  worth  any 
thing,  with  the  practice  of  (he  present  day;  for  it  is  quite 
clear  that  not  only  at  this  day,  but  for  a  considerable 
period,  advowsons  and  grants  of  next  presentations  are, 
and  have  been  matters  of  merchandize ;  as,  indeed,  Bi- 
shop Gibson  admits  to  be  the  case,  though  he  complains 
very  much  of  it,  as  contrary,  not  only  to  the  nature  of 
advowsons,  which  are,  he  says,  merely  a  trust  vested  in 
the  hands  of  patrons,  by  consent  of  the  bishop,  for  tile 
good  of  the  church  and  religion ;  but  also  to  the  express 
letter  of  the  canon  law;  the  rule  of  which  is  that  the 
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right  of  patronage  being  annexed  to   the  spirituality, 
cannot  be  bought  or  sold. 

At  what  period  advowsons  and  next  presentations 
began  to  be  considered  saleable,  it  is  not  easy  to  ascer- 
tain, but  it  seems  that  presentations  were  considered 
valuable  in  the  time  of  Ed,  1 .,  for  in  the  1 3th  year  of 
his  reign  damages  are  given  in  quare  impedit  to  the 
amount  of  two  years,  or  a  half  year's  value  of  the 
church,  according  to  the  length  of  time  of  the  disturb- 
ance, and  to  the  circumstance  of  the  patron  having 
thereby  lost  his  presentation  for  that  time  or  not.  And 
before  the  12  Ann •  tlie  practice  of  selling  tliem  was 
quite  common,  insomuch  that  it  was  thought  necessary 
to  restrain  it  by  act  of  parliament,  not  generally,  but 
only  in  the  case  of  the  clergy  purchasing  for  their  own 
benefit.  Dr.  Burn  says,  ^'  This  act  being  only  restrictive 
**  upon  clergymen,  all  other  persons  continue  to  pur- 
'*  chase  next  avoidances  as  they  did  before,  and  present 
^^  thereto  as  tliey  think  proper."  Another  observation 
is,  that  the  act  only  attaches  if  the  purchaser  is  himself 
jsresented. 

It  is  said  that  in  case  of  a  lay  patronage,  the  church 
is  secure  from  an  improper  person  being  presented,  by 
the  bishop's  right  to  refuse  the  party  presented. 

The  same  protection  is  afforded  in  this  case;  the  ad- 
ministratrix here  only  claims  to  present.  The  Bishop 
of  lAncoln  is  to  judge  of  the  fitness  of  the  person  pre- 
sented. So  it  is  in  all  cases  of  ecclesiastical  patronage, 
except  in  the  case  of  a  bishop  collating  to  preferment 
within  his  own  diocese.  It  is  so  with  the  options  of 
an  archbishop :  with  respect  to  which,  it  is  to  be  ob- 
served, that  they  are  to  ail  purposes  considered  as 
chattels,  and  his  personal  property.  He  may  devise 
them  by  his  will ;  and  if  he  does  not  devise  them,  they 
pass  to  his  executor  or  administrator.  They  are  not 
considered  as  belonging  to  the  see,  and  seizable  by  the 
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king,  amongst  the  other  temporalties  belonging  to  itr 
The  case  of  options,  also,  is  an  answer  to  a  distinction 
which  has  been  attempted  to  be  made  between  eccle- 
siastical and  lay  patronage,  that  the  former  is  never  sold 
or  even  granted  away,  or  disposed  of,  until  the  avoid- 
ance actually  happens.  For  the  subject  of  the  option  is 
granted  the  very  instant  of  the  bishop's  appointment  to 
the  see ;  and  although  it  is  not  to  be  supposed  that  the 
archbishop  would  make  it  an  object  of  sale,  yet  if  it 
should  happen  that  he  should  die  intestate,  and  a 
creditor  take  out  administration,  what  is  there  to  re- 
strain the  administrator  from  selling  the  options  before 
the  vacancies  happen ;  or,  indeed,  in  a  common  case^  to 
prevent  a  residuary  legatee,  or  one  of  the  next  of  kin, 
from  calling  upon  the  executor  or  administrator  to  do 
so?  This  inconvenience  cannot  arise  here,  for  tiie 
vacancy  having  happened,  the  void  term  cannot  be  sold. 

I  mention  the  case  of  options  to  shew  that  amongst 
the  highest  dignitaries  of  the  church,  there  does  not 
appear  to  be  any  apprehension  of  danger  in  permitting 
a  presentation  to  fall  into  the  hands  of  an  executor.  I 
do  not  mention  it  as  a  case  which  has  hitherto  received 
any  express  judicial  sanction.  It  is  certainly  not  con- 
formable to  the  ancient  custom,  as  set  out  in  the  grant 
of  an  option,  in  the  Appendix  to  2  Gibson^  1329,  where 
it  is  stated  to  have  been  the  ancient  and  immemorial  usage 
for  the  archbishop  to  name  a  fit  clerk,  for  whom  the  new 
bishop  was  to  provide  quant primumfaailtas  se  obtuterii^^-^ 
as  soon  as  he  could,  — and  to  assign  him  a  pension  in  the 
meantime. 

Cranmer  appears  to  have  been  the  first  who  adopted 
the  present  course.  That  tlie  law  has  no  apprehension 
of  any  danger  from  the  presentation  falling  into  the 
hands  of  an  executor,  is  clear  from  the  daily  sanction  it 
gives  to  the  grants  of  next  presentation,  — in  all  which,  if 
the  grantee  dies  before  the  church  avoidsi  the  preflfent* 
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SktioD  falls  to  the  executor  or  admlnistratory  —  and  by  tlie 
allowing  an  executor  or  administrator  to  maintain  a 
guare  impedit  in  bis  own  name. 

In  one  of  the  cases  I  have  met  with,  the  name  of 
vrhich  I  do  not  remember,  if  my  recollection  is  accurate, 
a  question  was  made  whether  the  executor  could  com- 
plain of  the  disturbance  in  the  testator's  time  as  well  as 
bis  own,  which  was  determined  in  the  affirmative. 

I  am  not  aware  of  any  instance,  in  modern  times  jat 
least,  of  any  ecclesiastical  patron  having  sold  the  next 
presentation  of  any  living  to  which  he  was  entitled  in 
respect  of  his  ecclesiastical  preferment.  In  addition  to 
the  improbability  of  their  doing  so,  the  uncertainty  of 
the  grant's  taking  effect  by  the  vacancy  happening  in  tlie 
life^time  oT  the  grantor,  would,  of  course,  render  it  not 
frequent.  But  were  it  to  be  done,  and  the  avoidance 
happen  in  his  life-time,  I  am  not  aware  of  any  authority 
which  has  said  he  would  not  be  bound  by  his  own  grant, 
although  he  cannot  bind  his  successor.  On  the  contrary 
it  is  stated,  {Watson  page  53,}  that  the  grant  by  a  bishop 
of  the  advowson  of  an  archdeaconry  for  twenty-one  years, 
though  void  against  his  successors,  and  the  king,  is  good 
against  .himself,  so  that  he  cannot  void  it  during  the 
time  he  continues  bishop ;  so  also  grants  by  deans  and 
chapters  become  void  when  the  dean  dies,  but  bind  both 
dean  and  chapter  during  tlie  life  of  the  dean.  For  this 
he  cites  3  Co,  60.     Ilichman  v.  Garths  2  Cro.  173. 

That  such  grants  have  been  made  in  earlier  times,  ap- 
pears from  many  precedents  to  be  found  in  the  book  of 
entries. 

Vet.  Int.  1 1 0.    The  King  v.  The  Abbott  of  and 

another.  The  declaration  states  the  seizin  of  a  former 
abbot  of  the  vicarage  of  the  church  of  i^.,  who^presented 
T. :  the  death  of  that  abbot,  and  the  election  of  a  suc- 
cessor: the  abbot  and  convent  granted  the  next  pre- 
sentation to  T.  B.     A   writ   against    T.  J3.,   who  was 
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outlawed.     The  death  of  the  incumbent  during  the  out- 
lawry, whereby  it  belonged  to  the  king  to  present. 

Winch.  825.  Stanhope  v.  Bishop  of  London^  WU* 
Hams  and  Anderson,  reported  in  Hob,  257.  The  de* 
claration  states,  that  the  prior  of  Thetfbrd  was  seized 
of  the  moiety  of  the  advowson  of  the  church  oi  Sipping" 
ellj  and  one  Sir  John  Denham  of  the  other  moiety,  ta 
present  by  turns:  that  the  church  being  full  of  one 
Brirelyj  the  prior,  with  consent,  &c.,  did  gtant  the  n^zft 
avoidance  unto  Bryan  Higden :  the  dissolution  of  mo- 
nasteries, &c.,  and  grant  of  priory  and  the  moiety  of  the 
advowson  by  Hen.  8.  to  Sir  Michael  Stanhope  and  wife^ 
and  heirs  male  of  his  body  :  the  death  of  the  incumbent, 
and  presentation  by  grantee  of  next  avoidance:  upon 
the  death  of  the  second  incumbent,  the  party  claiming 
under  Denham  presented,  and  upon  the  next  vacancy 
PluntiiF,  as  heir  male  of  Sir  M.  Stanhope,  presented^ 
and  Defendants  disturbed. 

Co.  Ent.  507.  Webster  v.  Archbishop  of  York  and 
Woodrqffe.  Archbishop  seized  of  prebend  of  Stillington 
in  cathedral  church  of  St,  Petn-,  collated  Bosal :  arch-' 
bishop  deprived :  temporalties  came  to  the  queen :  in-* 
cumbent  deprived :  queen  presented  Atkinson :  Young 
became  archbishop,  and  in  First  Mary  granted  to 
George  Webster  and  John  his  son,  the  first  and  next 
presentation  to  the  prebend :  confirmed  by  dean  and 
chapter:  death  of  Atkifison:  belongs  to  Plaintiff  to 
present:  imparlance. 

Co.  Ent.  508.  Hill  v.  Bishop  of  London  and  others^ 
Prior  of  Shefie,  seized  and  presented :  29  H.  8.,  granted 
next  presentation  to  Arthur. 

Bastall  522.  Bishop  of  Bath  and  Wells  seized  of 
prebend :  collated :  bishop  granted  next  presentation  to 
Plaintiff:  bishop  pleads  he  does  not  hinder;  and  he^ 
cause  he  does  not  deny  the  grant,  judgment,  with  stay 
of  execution.     Venire  to  try  issue. 
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2  Brawn  23S.  Adamson  v.  Bishop  of  Lincoln  and 
othen.  Prior  seized :  presented :  grant  of  next  present- 
ation :  vacancy :  grantee  presented :  grant  of  next  pre- 
sentation :  assigned  over :  grant  of  second  presentation 
to  another:  lease  for  ninety-nine  years:  vacancy:  assig- 
nee presented :  vacancy:  second  grantee  presented :  death 
of  lessee :  vacancy :  executor  pi*esented :  death  of  exe* 
cutor:  his  widow,  being  his  executrix,  married :  vacancy: 
husband  presented :  wife  assigned :  assignee  granted  next 
presentation  to  Plaintiff:  vacancy:  Defendant  hinders: 
bishop  demurs :  clerk  pleads  much  at  length  and  traverses 
the  vacancy  as  alleged :  demurrer  to  that  plea. 

Overton  v.  Syddal.  Co.  Ent.  1 22.  Debt  on  lease.  Henry 
Sj^dalj  prebendary  of  the  prebend  of  Terayn  in  ca- 
thedral church  of  LicJifiM,  demised  to  Henry  Syddal  all 
the  prd>end,  with  lands,  except  donatione  vicarice  apud 
r.  ac  aaminatione  et  presentatione  vicaria:  choralis  in 
€athedrali :  confirmed  by  bishop  and  dean  and  chapter  i 
action  by  successor  for  rent.     Plea,  assignment* 

Winch.  853.  Byng  v.  Bidiop  of  Lincoln.  Connam 
prebendary  of  Grantham^  seized  of  the  advowson  of 
D.  presented  Bally :  Connam  died :  Still  made  pre- 
bendary :  6th  Jidy^  Jac.  1 .,  grant  of  next  presentatipn 
to  Cotton:  assignment  to  Plaintiff:  death  of  BaUy : 
Defendants  hindered  Plaintiff.  Plea;  before  Connam^ 
Jacob  Proctor^  prebendary:  presented  Whitehead^  and 
granted  next  presentation  to  Poxc^ll  and  Blacher :  con- 
finned  by  bishop,  and  dean  and  chapter:  death  of 
Powell:  Blacher  died,  leaving  his  son  executor:  as- 
fiignment  by  executor  to  Richard  Hahey :  death  of 
Proctor :  Connam^  prebendary :  death  of  Whitehead : 
Connam  presented  Bally :  Richard  Hahey  died :  Johij 
his  executor :  death  of  BaUy :  John  Hahey  presented 
Primett.    Demurrer. 

These  cases  shew  clearly  the  fact  that  such  grants 
have  been  made  by  bishops,  abbots,  priors,  and  pre* 
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bendaries,  although  there  does  not  appear  to  have  beeit 
any  express  decisions  upon  them  ;  yet,  as  said  by  jtsh'^ 
hurst  J.  in  2  Term  Reports,  636,  forms  of  legal  pro- 
ceedings are  evidence  of  what  the  law  is. 

But  the  case  of  London  v.  SotUkweUj  (reported  iiv 
Hob.  304*.,  and  the  pleadings  of  wliich  are  in  JVindVs 
Entries,  810*,)  where  the  prebendary  of  Normantonj  who 
in  right  of  his  prebend,  was  seised  of  the  advowson  of 
a  vicarage,  demised  divers  parts  of  the  prebend  with  all 
commodities,  emoluments,  profits,  and  advantages  with 
the  appurtenances  to  the  said  prebend  appertaining,  or 
in  any  manner  belonging,  was  discussed,  and  the  Court 
decided  that  the  advowson  did  not  pass  by  the  lease. 
Why  ?  not  because  the  grant  of  the  advowson  by  a  spi- 
ritual person  was  illegal,  but  because  the  words  were  not 
sufficient  to  pass  it.  The  Court  said  the  words  are 
four,  commodities,  emoluments,  profits,  and  advantages 
to  the  prebend  belonging,  all  which  four  words  are  of 
one  sense  and  nature,  implying  things  gainful,  which 
is  contrary  to  the  nature  of  an  advowson  regularly.  Yet 
an  advowson  may  be  yielded  in  value  upon  a  voucher^ 
and  may  be  assets  in  the  hands  of  an  executor. 

Surely  if  the  grant  of  an  advowson  by  a  spiritual 
person  had  been  wholly  void,  that  would  have  been  a 
shorter  mode  of  deciding  the  case.  The  exception^  in 
the  case  of  Overton  v.  SyddaU,  which  is  referred  to  in 
some  of  the  cases,  may  afford  an  inference  that  but  for 
the  exception  it  would  have  passed. 

In  the  case  cited  from  the  old  book  of  entries,  it  appears 
the  king  claimed  the  presentation  on  account  of  the  out- 
lawry of  the  grantee.  There  is  another  case  of  a  similar 
nature,  but  stronger,  inasmuch  as  it  shews  the  next  pre- 
sentation to  be  so  much  a  chattel,  as  to  pass  under  a 
grant  of  the  goods  and  chattels  of  felons,  persons  out- 
lawed, &c.  The  case  is  Holland  v.  The  Bishop  of  Chi^ 
Chester^  Shelly  and  Gibson :  reported  in  Hob.  S02.^  and 
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the  pleadings  in  }VificA  692.  Edward  4f»  granted  to  Mara)- 
brajfy  Duke  of  Norfolk^  the  goods  and  chattels  of  felons 
outlawed,  &c.  in  the  Rape  of  Brambcr :  title  brought 
down  to  the  Plaintiff:  Sir  Jolm  S/iellj/  seised  of  the 
adyowson,  grants  next  avoidance  to  T/iomas  Shirley^ 
who  was  outlawed  for  debt :  church  void,  and  so  belongs 
to  Plaintiff  to  present. 

The  case  turned  upon  the  question,  whether  the 
goods  and  chattels  of  persons  outlawed  for  any  thing 
except  felony,  passed :  the  Court  held  that  they  did. 

It  has  been  already  admitted,  that  if  the  right  of  pre- 
sentation on  this  occasion  is  not  in  tlie  Plaintiff,  it  is  not 
material  what  other  person  has  the  right;  but  in  de- 
termining whether  the  Plaintiff  is  entitled,  it  may  be  of 
use  to  endeavour  to  ascertain  if  there  be  any  other  per- 
son to  whom  the  Court  can  see  clearly  that  the  right  of 
presentation  belongs. 

At  present  the  claims  of  two  persons  only  have  been 
put  forward,  viz.  of  the  new  prebendary  and  the  king. 
In  &vour  of  the  first  of  these,  I  can  find  no  authority 
either  direct  or  by  analogy.  If  the  void  turn  is  a  chat- 
tel, the  authorities  are  clear  that  the  successor  of  a 
sole  corporation  cannot  take  a  chattel  by  succession. 
And  it  is  as  a  sole  coiporation  only,  that  the  prebendary 
appears  upon  this  record. 

The  claim  of  the  latter  I  have  already  stated  to  be  in 
roy  judgment  insupportable. 

But  supposing  the  Plaintiff  not  to  have  the  right,  it 
may,  perhaps-,  be  contended  that  the  patron  of  the  pre- 
bend is  entitled ;  and  there  is  an  authority  which,  if 
rightly  stated  in  Rollers  Abridgmait^  might  have  afforded 
some  colour  for  such  a  claim.  In  2  Roll.  Ab.  346.  it 
is  said,  if  the  parson  ought  to  present  to  a  vicarage, 
yet  if  the  vicarage  became  void  during  the  vacancy 
of  the  parsonage,  the  patron  of  the  parsonage  shall 
present     But  upon  referring  to  the  authority  cited  in 
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1825.  EoUej  M.19E.  2,  quare  impedit.  1 7B.,  it  appears  the  claim 
by  the  crown  is  on  the  ground  of  this  vacancy  happen- 
ing during  the  seizure  of  tlie  temporalties  of  the  priory. 
Biibop  of  In  the  present  case,  indeed,  if  such  claim  were  valid,  we 
should  probably  have  heard  it  made  by  the  learaed 
counsel  who  argued  for  the  crown;  for  in  the  eveiit 
which  has  happened  since  the  church  has  been  vacanty 
the  Crown  might  set  up  another  title,  as  part  of  the  tem- 
poralties of  the  Bishop  of  Salisbury^  who,  according  to 
the  general  law  in  3  Rep,  75.  is  patron  of  the  prebend, 
though  to  that  I  believe  there  are  some  exceptions.         ' 

Another  claimant  may,  by  possibility,  be  found  in  the 
person  of  the  first  Defendant  upon  the  record;  the 
Bishop  of  Lincoln ;  who,  although  upon  this  occasion, 
he  has  claimed  as  ordinary  only,  which  he  may  have 
done,  considering  the  Plaintiff  entitled,  may,  if  the 
Plaintiff's  claim  is  overruled,  contend  that  under  the 
circumstances  the  presentation  in  this  instance  ought 
to  revert  to  its  original  channel,  and  be  made  by  the 
bishop  of  the  diocese ;  or,  to  use  the  proper  ecciesiasticai 
phrase,  he  ought  to  be  collated  to  it. 

Are  we  prepared  to  decide  in  favour  of  any  of  these 
claims  ?  Upon  the  whole,  therefore,  there  being  no 
authority  to  take  this  case  out  of  the  general  practice 
with  respect  to  presentative  livings ;  and  it  appearing  that, 
in  fact,  grants  of  next  presentations  of  ecclesiastical  pa- 
tronage, have  been  made  and  acted  upon  by  the  executors 
of  the  grantees,  I  think  the  safest  course  is  to  decide 
according  to  that  practice ;  and,  therefore,  upon  the  best 
judgment  I  can  form  upon  this  record,  I  am  of  opinion 
that  the  administratrix  of  the  deceased  prebendary  is 
entitled  to  present,  and,  consequently,  that  there  must 
be  judgment  for  the  Plaintiff. 

I  very  sincerely  lament  that  I  feel  myself  compelled 
to  come  to  this  opinion,  not  only  because  I  have  the 
misfortune  to  differ  from  the  rest  of  the  Court,  in  which 
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case  my  opinion  is  always  to  be  distrusted,  but  also  be- 
cause adverting  to  the  original  institution  of  prebendal 
churches  which  is  treated  of  at  some  length  in  1  BwrrCi 
Ecc.  LaWy  title  Appropriation^  it  is  not  impossible,  but 
that  upon  looking  to  the  original  foundation  of  the 
cathedral  church  of  Salisburt/y  which  as  matter  of  history 
may  be  stated  to  have  been  before  the  time  of  legal 
memory,  and  the  various  statutes  made  from  time  to 
time  by  the  members  of  this  cathedral,  matter  may  be 
found  which  might  have  warranted  a  different  judgment 
from  that  which  upon  the  present  frame  of  the  record  I 
havte  felt  myself  called  upon  to  pronounce. 


BuARouGH  J.  It  frequently  happens  that  difierent 
persons  come  to  difierent  conclusions  from  the  same 
premises ;  this  is  the  case  with  me  in  drawing  a  different 
conclusion  from  that  of  my  Brother  Gaselee.  I  am  of 
opinion  that  judgment  must  be  given  for  the  Defendants, 
TTumas  Henry  Mirehouse  and  William  Squire  Mire* 
house, 

I  ground  myself  on  the  allegations  in  the  declaration, 
that  the  liife  prebendary^  in  his  life-time  and  at  his  deaths 
was  seised  of  the  prebend  or  canonry  founded  in  the 
cathedral  church  of  Sarum^  with  its  appurtenances,  to 
which  the  advowson  of  the  rectory  in  question  is  annexed, 
in  his  demesne,  as  of  fee  and  right,  in  right  of  the  said 
prebend  or  canomy.  These  are  the  premises  on  which 
I  ground  my  opinion. 

These  allegations  stand  admitted  on  the  record.  This 

baturally  leads  to  an  investigation  of  the  character,  in 

law,  of  the  prebendary  or  canon ;  of  the  nature  of  his 

prebend,  or  in  other  words,  of  his  right  as  prebendary 

or  canon ;  and  of  what  must  be  taken  to  be  meant  by  the 

seisin  in  his  demesne  as  of  fee,  in  right  of  his  prebend 

or  canonry. 

By 
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By  our  known  law  a  prebendary  or  canon  is  an  eccle- 
siastical sole  corporation :  as  such,  he  can  have  iio  beiry 
he  can  have  no  personal  representative:  as  such  hb 
prebendal  rights  or  property  cannot  go,  either-  to  his 
natural  heir  or  his  personal  representative.  Where 
must  those  things  go  ?  to  his  successor.  In  their  cor- 
porate capacities,  in  estimation  of  law,  the  predecessor 
and  successor,  being  one,  it  is  a  continuance  of  the  same 
corporate  body.  This  is  more  visible  in  an  aggregate 
corporation  :  when  one  of  the  body  dies  the  body  cor- 
porate remains.  A  prebendary  or  canon  is  a  corporator, 
in  two  respects :  in  one  respect,  as  member  of  the  cror- 
poration  of  dean  and  canons.  He  is  one  of  chapter, 
having  scdem  in  ecclesid  et  voccm  in  capitulo:  he  is  a 
corporator  sole,  as  prebendary.  In  every  relation  in 
which  be  stands  to  the  church  he  is  a  corporator. 

That  I  might  thoroughly  understand  the  question  we 
have  to  decide,  I  have  looked  into  the  origin  of  the 
rights  of  this  particular  prebend  or  canonry.  Before 
the  removal  of  the  church  of  Salisbury  to  the  place 
where  it  now  stands,  Osmondj  Bishop  of  Salishay^  ne- 
phew of  TVilliam  the  Conqueror,  by  his  charter,  granted 
to  the  church  of  Salisbury^  for  ever  (amongst  other 
things)  the  church  of  Giantham^  with  the  tithes  and  other 
things  there  adjoining. 

Whilst  in  this  state,  the  church  of  Salisbury,  and  that 
church  only,  could  have  the  duties  of  the  church  of 
Grantham  under  its  care.  A  copy  of  this  charter  is  to 
be  found  in  the  evidence  book  at  the  church  of  Salisbury^ 
in  the  registry  of  that  church,  and  in  3  Dugdale  Man. 
AngL  371. 

It  must  have  been  the  intention  of  the  founder  that 
this  property  should  be  in  the  disposition  of  the  church 
only- 

In  process  of  time  the  property  so  given  by  Osmona 

was 
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vras  appropriated  in  diflercnt  ways.  New  prebends 
were  founded  in  the  church,  and  this  and  other  pro- 
perty apportioned  to  them  and  other  members  of  the 
church.  Whether  to  tlie  bishop,  to  the  dean,  to  the 
dean  and  cliapter,  or  to  the  prebendaries  or  canons,  is 
wholly  immaterial;  they  were  all  corporations  of  diff- 
erent descriptions,  and  could  only  take  and  hold  in 
their  corporate  capacities.  These  corporate  capacities 
excluded  the  idea  of  any  of  the  rights  going  otherwise 
than  in  succession. 

Therefore  I  presume  it  is,  that  we  find  no  instance 
of  an  heir  or  personal  representative  of  a  sole  corpor* 
ation  presenting  or  claiming  to  present  to  any  church, 
to  which  the  right  of  presentation  had  vested  in  the 
corporate  character. 

If  one  adverts  to  a  lay  advowson  in  fee,  appendant  or 
in  gross,  a  manifest  distinction  is  to  be  perceived ;  the 
party  claiming  a  right  to  present  would  allege  a  seisin 
in  demesne  as  of  fee,  or  in  gross  as  of  fee  and  right. 

What  is  the  legal  explanation  of  the  word  fee  in 
such  cases  ?  It  is  to  him  and  his  heirs.  The  property 
is  in  him  in  his  natural  character ;  the  party  seised  of 
it  may  dispose  of  it  as  he  pleases;  if  he  dies  without 
doing  so  it  goes  to  his  heir.  If  a  vacancy  happens  in 
the  ancestor's  time,  and  he  dies  without  disposing  of  it, 
it  is  wholly  immaterial,  in  my  mode  of  considering  the 
question,  whether  it  belongs  to  the  heir,  or  to  the 
executor  or  administrator  to  present. 

There  is  no   qualification  of  the  seisin    in  such 

case. 

But  the  prebendary  of  the  prebend  of  Grantham  (as 
appears  in  the  declaration)  is  seised  in  his  demesne  as 
of  fee,  in  right  of  his  prebend  or  canonry.  It  is  said, 
'^  in  his  demesne  as  of  fee.''  By  this  it  cannot  be  in- 
tended to  mean  a  seisin  to  him  and  his  heirs ;  the  heir 

can 
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182$.       can  in  no  case  have  it ;  it  must  mean  to  him  and 
successors. 

There  being  so  plain  a  distinction  between  the  case 
W^  «f  of  an  ordinary  lay  patron  seised  of  a  lay  advowson,  and 
IP^'^^n.  ^  prebendaiy  seised  in  his  corporate  capacity  in  right  of 
his  prebend,  it  appears  that  no  case  of  a  lay  patron- 
age applies  to  the  subject  in  question ;  such  a  case  can 
only  apply  by  way  of  analogy;  on  examination  it  ia 
clear  the  analogy  does  not  hold,  and,  therefore,  it  has 
no  application  to  this  subject. 

By  looking  to  the  fountain  head,  to  the  original  grant 
to  the  church  of  Sartwi,  and  then  tracing  the  creation 
of  the  prebendary  with  the  prebend  appropriated,  and 
the  annexation  of  the  advowson  to  the  prebend,  I  feel 
myself  obliged  to  say  that  the  right  to  present  in  the 
present  instance  has  not  been  disunited  from  the  pre^ 
bend. 

The  only  case  that  bears  materially  on  the  subject^ 
is  Repington  Vf  The  Governors  of  the  Free  School  qf  Tam^ 
morthj  2  fVils.  150.  I  have  a  copy  of  the  declaration  in 
my  possession.  It  is  there  stated,  that  Sebright  Beping" 
toriy  Esq.,  was  seised  of  the  advowson  and  donation  of 
the  vicarage  of  Tanvworth  as  of  fee  and  right.  The  title 
to  the  advowson  is  then  derived  to  E.  Repington  as 
tenant  in  tail  male.  It  is  then  stated  that  a  vacancy 
happened,  that  E.  Repington  died  without  having  given 
it,  and  his  executor  claimed  to  give  it.  There  were 
pleas  and  a  verdict  for  the  Plaintiff.  This  Court  arrested 
the  judgment,  saying,  that  the  right  belonged  to  the 
heir,  and  not  to  the  Plaintiff,  the  executor. 

The  Court  said,  the  executor  would  have  had  a  title^ 
if  it  had  been  a  presentative  benefice.  The  declaration 
is,  I  admit,  a  confirmation  of  the  law  as  it  is  said  to 
exist,  and  as  it  respects  lay  property.  But  it  is  also  a 
confirmation  of  what  I  hold  to  be  the  law  in  the  present 
ca^e.     You  must  look  back  to  the  origin  of  the  present 

right. 
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light,  and  see  what  it  is.  If  the  founder  has  placed  it 
in  a  state  to  be  enjoyed  only  in  one  particular  form, 
that  must  be  adhered  to.  In  the  present  case,  I  think  the 
right  is  annexed  to  the  prebend,  and  one  who  is  not 
clothed  with  the  character  of  prebendary  cannot  exercise 
it.  The  Plaintiff  claims  as  the  executrix  of  a  natural 
person.  She  does  not  connect  herself  with  the  pre- 
bendary in  his  corporate  capacity  to  the  exclusion  of 
the  successor,  and,  therefore,  there  must  be  judgment 
fer  the  Defendants. 


Biihopof 
LiMOour. 


Park  J.  I  am  of  the  same  opinion  (as  I  indeed 
alwajrs  have  been  since  I  heard  the  argument)  with 
my  brother  Burrotigkf  that  judgment  must  be  for  the 
Defendants. 

In  this  case,  as  my  brother  Gaselee  has  said,  it  is  not 
absolutely  necessary  to  decide  who  has  the  right  of 
presentation  to  the  living  in  question,  though  upon  that 
I  have  a  clear  opinion,  as  will  appear  by  the  result* 
The  point  is,  has  the  Plaintiff  established  her  claim,  as 
administratrix  to  the  late  prebendary  of  SotUh  Grantham^ 
in  the  cathedral  church  oi  Sanim  ?  I  am  of  opinion  she 
-has  not. 

One  tiling  has  been  much  pressed  at  the  bar,  which 
i  thibk  wholly  unnecessary,  because  upon  that  we  are, 
as  I  at  present  believe,  all  agreed ;  namely,  that  in  the 
case  of  lay  patronage,  in  the  events  which  have  hap- 
pened, the  executor  or  -administratrix  would  have  been 
entitled  to  this  presentation,  and  not  the  heir ;  because 
in  lay  patronage  the  church  having  become  vacant  in 
the  life-time  of  the  last  possessor,  the  presentation 
became  a  chattel,  went  to  the  executor  as  personal 
property,  and  did  not  any  longer  remain  with  the  ad- 
vowson  as  a  part  of  the  possessions  of  the  heir  of  the 
person  seised  of  the  advowson ;  and  in  that  case  it  is  a 

mere 


951 


CASES  IN  MICHAELMAS  TERM 


1825. 


Rknnbll 
BUhop  of 


mere  question  between  the  representatives  of  the  same 
patron. 

But  in  njy  view  of  this  case,  that  leaves  the  point  stfll 
open,  and  which,  as  far  as  my  research  and  reading  go^ 
has  never  yet  in  specie  been  decided  in  the  law  of 
England, 

The  real  question  is,  whether  lay  and  spiritaal 
patronage  are  not  to  be  considered  as  standing  upcm 
a  very  difieirent  footing?  Aiid'  if  I  should  have  formed 
a  wrong  opinion  upon  this  subject,  the  silence  of  our 
books  (and  even  the  diligence  excited  at  the  bar  having 
furnished  us  with  no  case  bearing  upon  the  point)  will 
form  no  small  excuse  for  those  who  think  the  claim  oF 
the  Plaintiff  to  be  ill-founded.  That  the  fact  has  existed 
many  hundred  of  times  no  man  can  doubt ;  and  that 
ecclesiastics,  and  those  who  have  had  to  act  npoD  it, 
must  have  thought  it  clear  one  way  or  the  other  can- 
not be  questioned,  and,  therefore,  we  find  no  decision 
upon  it. 

How  they  have  thought  I  do  not  enquire,  for  we  must 
act  for  ourselves ;  though  I  am  induced  to  say,  that  till 
this  claim  was  set  up,  no  one  ever  imagined  that  those 
rights  which  a  man  held  mei-ely  jure  ecclesice  could  be 
exercised  by  others  after  he  was  departed,  otherwise  one 
cannot  but  think  such  a  claim  would  have  been  ascer- 
tained by  some  decision  in  the  course  of  five  or  six 
hundred  years,  the  circumstance  having  necessarily  so 
often  happened. 

Throughout  the  whole  law  of  England  a  distinction 
prevails  between  the  lay  and  spiritual  character:  even 
the  cases  and  statutes  just  alluded  to  on  the  Bench  so 
luminously,  by  my  brother  Gaselee,  prove  the  dis- 
tinction. 

Personal  rights  belong  to  one  of  these  characters, 
which  do  not  belong  to  the  other. 

The 
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The  transmission  of  their  property  stands  under 
different  considerations.  A  person  seised  of  a  freehold 
right  is  said  to  be  seised  in  bis  demesne  as  of  fee :  a 
dergpnajOf  as  in  this  declaration,  is  said  to  be  seised 
in  his  demesne  as  of  fee,  in  right  of  his  said  prebend 
or  ctaumry.  It  is  very  true  that  many  of  the  evils 
and  absurdities  which  I  contemplate  by  giving  efiect 
to  the  Plaintiff's  claim,  will  also  arise  in  lay  patronage ; 
because  I  must  admit  that  by  giving  the  presentation 
to  the  administratrix  of  a  lay  patron  it  may  fall  to  a  very 
infisrior  person  to  present,. where  the  administrator  may 
be  such;  that  arises  out  of  the  unfortunate  situation 
of  lay  patronage;  but  which  I  contend  ought  not  to  be 
carried  one  single  point  further. 

What  was  the  origin  of  lay  patronage  ?  It  arose  in 
the  iofimcy  of  society :  it  arose  from  this,  that  though 
the  nomination  of  fit  persons  to  ofBcinte  throu^out  the 
diocese  was  originally  in  the  bishop,  yet  when  lords  of 
manors  of  old  were  willing  to  build  churches,  and  to 
endow  them  with  glebes  and  manses  for  the  accom- 
modation of  fixed  and  resident  ministers,  the  bishops, 
on  their  part,  for  the  encouragement  of  such  pious 
undertakings,  were  content  that  those  lords  should  have 
the  nomination  to  churches  so  built  and  endowed  by 
tfaeniy  reserving  to  themselves  still  the  right  of  judging 
of  the  fitness  of  the  persons  so  nominated ;  and  thus 
arose  that  constitution  of  the  church,  ^^  Si  quis  ecdesiam 
cum  astefisu  diocessani  construxit^  ex  eo  jus  patronaUis 
acqidritwr;*  and  hence  followed  all  the  consequences  of 
a  mere  lay  possession.  Chattels,  where  chattels,  going  to 
the  executor;  the  rights  of  the  heir,  to  the  heir,  where  by 
the  common  law  those  rights  would  prevail.  But  still 
do  those  rules  apply  to  the  spiritual  patron,  and  can  his 
rights  and  properties  be  dealt  wit^  as  if  he  were  a 
private  person  ?     Of  this  diere  is  no  doubt,  tliat  in  our 
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law,  —  and  I  hope  they  ever  will,  —  lay  and  spiritaal 
patronage  stand  upon  a  very  different  footing. 

The  doctrine  of  the  book  which  has  been  so  often  re- 
ferred to  at  the  bar,  I  fully  adopt,  as  making  a  clear 
distinction  between    lay  and   spiritual   property.      In 
GibsofCs  Codex^  p.  757,  it  is  decisively  marked :  for  he 
says,  ^^  The  right  or  property  which  the  patron  has  in 
an  advowson  will  not  warrant  a  plea  (as  it  is  in  temporal 
property,  and  of  course  Gibson  is  speaking  of  spiritual 
property,)  that  he  is  seised  in  dominico  suo  ut  defeodo^  but 
only  ut  defeodo.'*     The  reason  of  which  is  given  by  Lord 
Coke  (in  1st  InUitute^  1  ?•  ^r.),  because  an  inheritance  which 
savoureth  not  de  dome  cannot  serve  either  for  the  sustent- 
ation  of  himself  or  his  household;  nor  can  any  thing  be 
received  of  the  same  for  defraying  of  charges.     And  in 
the  case  of  John  ZjOtidofi  and  the  church  of  Soutkwdl^ 
where  the  words  of  the*  lease  were,  commodities^  emolur 
mentSy  profits^  and  advantages  to  the  prebend  belonging, 
it  was  adjudged  that  the  advowson  did  not  pass  by  the 
said  words.     Why  ?  because  all  of  them  implied  things 
gainful,  which,  as  was  added,  is  contrary  to  the  nature 
of  an  advowson,  regularly.     Hob.  804. 

Why  is  all  this?  It  is  because,  as  I  say,  an  ad- 
vowson in  the  hands  of  a  churchman  is  not  a  matter 
of  profity  but  of  naked  trust  merely,  and  the  church- 
man who  has  an  advowson  appendant  to  an  ecclesiastical 
dignity,  has  it  as  a  mere  matter  of  trust  injure  ecdesiie^ 
which  he  can  only  exercise  for  the  benefit  and  ad- 
vantage of  the  church  of  which  he  is  a  member,  and  of 
which  only,  as  a  member  of  the  church,  could  he  have  a 
right  to  dispose.  Only  as  a  member  of  the  church  of 
Salisbury  had  Mr.  Rennell  any  right ;  and  the  moment 
he  expired,  all  his  rights  as  a  member  of  that  church 
ceased. 


Am 
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Am  I  right  iif  stating  it  to  be  a  matter  of  trust  only  ?        1825. 
for  upon  that  much  of  the  argument  has  turned.     Hear      r^nnell 
bishop  Gibson  again  on  this  subject,  in  the  same  pages,  v. 

757  and  758.  ^^^s. 

*^  Guardian  in  Socage  shall  not  present  to  an  advow- 
son.     Why  ?   because  he  can  take  nothing  for  it,  and, 
by  consequence,  he  cannot  account  for  it,  and  by  the 
law  he  can  meddle  with  nothing  he  cannot  account  for. 
Which  said  doctrine,  and  the  plain  tendency  thereof,  are 
exactly  agreeable,  not  only  to  the  nature  of  advowsons^ 
which  are  merely  a  /ni5/,  vested  in  the  hands  of  the  patrons, 
by  consent  of  the  bishop,  ybr  Ike  good  of  the  church  and  of 
religiony  but  also  to  the  express  letter  of  the  canon  law, 
the  rule  of  which  is»  jus  patronatus  cum  sit  spirituali  an- 
nexum  vendi  vet  emi  non  potest.     But  the  notion  and 
practice  of  making  merchandize  of  advowsons,  and  next 
avoidances,  is  not  so  easily  reconciled,  either  to  the  laws 
of  the  church,  or  to  the  ancient  laws  of  the  land,  or  to 
the  nature  of  advowsons,  considered  (as  they  certainly 
ought  in  reason  and  good  conscience  to  be  considered) 
in  the  nature  otmere  trusts  for  the  benefit  of  men's  souls; 
Nor  does  it  follow  either  from  the  patrons  being  now 
vested  with  that  right  by  the  common  law,  or  from  its 
being  annexed  to  a  temporal  inheritance^  or  ought  (le- 
gaUy  speaking)  to  be  considered  otherwise,  than  as  a 
spiritual  trust,  since  it  is  certain  that  the  foundation  of 
the  right  was  the  consent  of  the  bishop." 

Am  I  not  right  then  in  contending  that  there  is  a 
great  difference  between  lay  and  spiritual  patronage, 
and  that  however  the  exercise  of  the  right  in  the  for- 
mer case  may  have  so  grown  up,  that  it  is  now  difficult, 
perhaps  impossible,  to  shake  it,  in  the  latter  it  has  ever 
been  considered  as  a  mere  trust  to  be  exercised  by  the 
patron  for  the  benefit  of  the  church,  for  the  due  dis- 
charge of  the  duties  of  which  he  alone  is  to  look,  which 
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1825.  be  only  can  consider  in  his  life  time^  and  upon  which 

■^    \'~'  his  executors  or  administrators  may  be  absolutely  unable 

V.  to  form  a  judgment?  It  may  appear  an  unfit  argument. 

Bishop  of  |^^|.  J  (hini^  \^  ^  (j^ep  one,  and  of  vital  importance  to  the 

interests  of  that  church  which  every  good  man  must  love 
and  revere, — suppose  a  prebendary  died  insolvent,  as 
well  as  intestate,  and  that  all  his  next  of  kin  renounced 
administration,  and  that  his  butcher,  or  baker,  or  other 
inferior  tradesman,  had  taken  out  administration :  was 
this  person  to  present?  and  yet  the  consequence  must 
follow.  I  have  admitted  that  in  case  of  Uy  patronage 
the  same  consequence  would  follow ;  but  I  lament  it; 
and  I  am  quite  sure,  that  unless  I  am  compelled  by  de- 
cisive legal  authority,  I  ought  not,  sitting  as  a  Judge,  to 
carry  such  lamentable  consequences  one  point  further ; 
at  least,  not  to  introduce  them  into  the  church.  That 
the  next  presentation  (in  the  event  that  has  happened) 
could  not  be  assets  (in  the  common  and  legal  accept- 
ation of  that  word)  is  quite  clear,  and,  therefpre^  I  can- 
not conceive  that  it  ought  to  go  to  the  executor  or  ^- 
ministrator  of  the  deceased  prebendary.  It  may  be  a 
chattel,  but  in  the  hands  of  an  ecclesiastic  it  is  a  chattd 
of  mere  trust. 

The  total  silence  of  our  books  during  the  whole  pe- 
riod of  our  ascertained  law  of  England^  when  the  thing 
must  have  existed  injacti  many  hundreds  of  times,  is,  as 
I  hear  said  to  me,  a  strong  proof  that  no  such  idea  was 
ever  entertained  till  now  upon  this  question;  and  I 
verily  believe  that  no  man  now  living  in  the  church  of 
England^  and  interested  in  such  questions,  ever  heard 
before  of  such  a  claim. 

The  Court  has  been  much  pressed  by  the  statute  of 
28  Hen.  8.  cA«  2 1 .  But  that  statute,  upon  a  full  consider- 
ation of  it,  I  think  has  no  bearing  upon  the  present 
question.     It  appears,  at  that  time,  that  the  heads  of  the 
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church,  following  the  example  of  the  pope,  who^  till  the 
Refbrmation,  had  exercised  a  most  tyrannical  sway  over 
all  churches  under  his  dominion,  had  been  desirous 
of  keeping  in  their  hands  the  temporalities  of  the  church, 
which  belonged  to  them  in  their  corporate  character, 
whether  aggregate  or  sole,  to  an  unreasonable  time  for 
their  private  benefit :  the  statute  deprived  them  of  that 
nght^  and  gave  the  benefits  to  the  incoming  possessor 
from  the  death  of  the  last  incumbent,  and  to  the  execu- 
tors of  such  successor,  if  he  should  die,  before  he  rea- 
lized those  interests;  and,  therefore,  though  I  was  at 
first  taken  with  that  argument  as  bearing  upon  the  ques- 
tion now  at  the  bar,  when  it  comes  to  be  sifted,  it  does 
not  appear  to  me  to  bear  upon  the  point  in  the  present 
case.  Bishops'  grints  and  several  entries  have  been  stated, 
and  cases  were  quoted  in  reply  from  Cro.  Eliz.  upon  which 
I  would  observe  that  when  they  were  decided,  the  church 
bad  hardly  got  into  a  state  of  regularity,  so  soon  after 
the  time  of  the  Reformation ;  and  we  all  know,  both  from 
history  and  law,  that  till  that  time  the  scandalous  use 
made  by  tiie  popish  clergy  of  their  revenues,  and  the 
rapacious  and  grasping  manner  in  which  they  invaded 
the  rights  of  the  church,  was  matter  of  universal  com- 
fdunt.  Even  in  this  very  reign  of  Queen  Elizabeth^  and 
at  a  later  period  in  it,  we  find  the  legislature  declaring, 
that  although  "  by  the  intent  of  founders  of  colleges, 
dinrdies,  collegiate  churches,  cathedrals,  &c.  elections, 
presentations,  nominations,  &c.,  should  be  made  of  the 
fitiesi  and  most  meet  persons  freely,  without  any  reward, 
fpStj  or  thing  given  or  taken  for  the  same ;  yet,  notwith- 
standing it  is  seen  and  found  by  experience,  that  die 
said  presentations  be  many  times  wrought  and  brought 
to  pass  with  money,  &c^  and  whereby  the  fittest  persons 
to  be  elected,  wanting  money  or  friends^  are  seldom,  or 
not  at  all  preferred." 
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The  legislature  of  the  country,  therefore,  has  sanc- 
tioned me  in  the  reprobation  I  have  used  as  to  the 
shameful  venality  of  the  churchmen  of  that  day. 

It  does  not  appear  from  any  of  the  cases  in  Cro.  EUt^ 
that  the  bishops  took  any  profits  for  their  grants  in 
these  cases.  If  they  did,  it  was  a  most  disgraceful  abuse 
of  their  sacred  trust;  and  I  do  not  believe  that  such 
cases  would  be  supported  if  brought  into  discussion  at 
the  present  day.  But  there  will  be  no  opportunity  for 
that  discussion :  for  I  verily  believe,  there  is  not  a  bishop 
of  the  church  of  England^  who  would  not  think  himself 
insulted  by  such  a  proposition. 

The  Court  has  been  much  pressed  also  by  the  options 
of  the  archbishops ;  to  which  I  answer,  that  they  also 
are  anomalies  in  the  law.      They  were  originally,  as 
far  as  we  can  trace  them,  an  usurpation  in  favour  of  the 
legatine  power,   annexed  by  the   Pope  to  the  arch- 
bishopric of  Canterbury^  over  those  who  were  appointed 
bishops  under  him ;  and  that  claim,  which  as  Elackstone 
says,  was  originally  an  encroachment  like  most  others 
of  the  papal  see,  has  been  continued  to  the  archbishops 
in  their  respective  provinces,  even  after  the  power  of 
the  popes  has  ceased  in  this  country.     But  all  these 
anomalies  I  desire  to  use  in  support  of  my  argument,  to 
shew  that  the  rights  of  lay  and  ecclesiastical  persons 
stand  upon  a  totally  different  foundation ;  and  that  the 
common  law  of  the  country  as  attaching  upon  property 
of  this  description  in  the  hands  of  a  lay  person,  does 
not  attach   upon   a   person   who    merely   holds   Jure 
Ecclesice. 

We   have,  been   also  pressed  with   the  case  from 
2  Wils.  150.,   that  of  Repington  v.   The  Governors  of 
Tamtvorth  School,  which  has  been  fully  explained  by  my 
Brother  Burroughs  to  whose  argument  I  refer,  as  not 
wishing  to  trespass  longer  than  is  necessary. 
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The  ground  of  my  opinion  is,  that  this,  in  the  case  of 
a  spiritual  patron,  is  a  mere  personal  trust,  to  be  exer- 
cised by  him  in  his  spiritual  character,  which  he  cannot 
consistently  with  his  high  duty,  either  devolve  upon 
another  during  his  life,  or  leave  behind  him  to  be 
exercised  by  his  heir,  executor,  or  administrator  after 
his  death.  He  holds  it  jure  Ecclcsidty  and  in  that  right 
only:  if  he  had  it  not  in  right  of  his  church,  he  could 
not  have  it  at  all ;  and  as  soon  as  he  dies,  aH  his 
rights,  powers,  and  privileges,  as  to  the  church,  abso* 
Intely  cease,  as  if  he  had  never  existed.  This  is  not  a 
new  notion,  for  Dr.  Bttmj  who  is  now  no  more,  and 
may  be  now  considered  perhaps  as  an  authority,  as  much 
as  Bishop  Gibson^  and  was  a  very  considerable  man, 
shews  clearly  what  was  the  common  understanding  of 
men,  and  particularly  ecclesiastics. 

Dr.  Bum  is  drawing  a  distinction  between  what  is  to 
be  done  with  the  possessions  of  a  prebendary  (ifler  his 
deaih^  which  he  had  in  common  with  the  rest  of  the 
chapter,  and  what  he  had  in  his  separate  capacity 
as  a  sole  corporation  of  himself.  {BunCs  Ecclesiastieal 
Ijm^  vol.  ii.  p.  92.  7th  edition,  title  Deatis  and  Chajh- 
iers:)  ^  The  issues  of  those  possessions,  which  he 
hath  in  common  with  the  rest  of  the  chapter^  shall 
after  his  death  be  divided  amongst  tlie  surviving 
members  of  the  chapter,  but  the  profits  of  those  pos- 
sessions which  he  hath  in  his  separate  capacity  as  a 
sole  corporation  of  himself  shall  be  and  inure  to  his 
successor." 

Thereibre,  if  a  member  of  a  chapter,  as  an  aggregate 
corpdration,  should  die  after  a  living  had  become  vacant, 
as  well  it  might  be  contended  that  his  executor  or  ad- 
ministrator might  have  a  voice  in  the  chapter  how  it  was 
to  be  filled  up,  as  that  such  executor  or  administrator 
might  have  it  to  himself  exclusively,  where  a  living  be- 
longed to  him  as  a  sde  corporater  merely;  although 
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Dr.  Bttm^  as  I  think,  more  jusdy,  says  in  tbe  one  Gase, 
it  would  go  to  tbe  surviving  members  of  tbe  chapter ; 
in  tbe  otber,  it  would  be,  and  inure  to  tbe  suoocaaor. 
Wben  Gibson  says,  that  advowsons  may  be  granted  by 
deed  or  will,  either  for  the  inheritance,  or  for  tbe  rights 
of  one  or  more  turns,  or  for  as  many  as  shall  happen 
within  a  time  limited,  he  is  speaking  of  lay  patronage 
only,  for  he  says,  ^^  This  general  rule  is  to  be  under^ 
stood  with  two  limitations,  that  it  extends  not  to  ecclr- 
siastical  persons  of  any  kind  or  d^ee,  who  are  seized  of 
advowsons  in  right  of  their  churches ;  all  these  being  re- 
strained as  to  bishops  by  stat.  1  Eliz,y  and  the  rest  by 
IS Eliz,f  from  making  any  grants  but  of  things  cor- 
poreal, [of  which  a  rent  or  anmuil  profit  nuri/  be  reserved i 
and  of  that  sort,  advowsons,  and  next  avoidances 
which  are  incorporeal,  and  lie  in  grant,  cannot  be. 
And  therefore  such  grants,  however  confirmed,  are 
void  against  the  successors  :  and  though  they  have  been 
adjudged  to  be  good  against  the  grantors,  (alluding,  no 
doubt,  to  the  cases  from  Cro.  Eliz.^  &c.  upon  which  I 
have  already  given  my  opinion,)  yet  have  such  grants 
been  generally  disused  by  bishops,  and  I  believe  by  all 
other  ecclesiastical  corporations  since  the  following 
canon  of  1571 :  Episcopus  p^ebendarum  et  benefkicrum 
suorum,  proxinias,  secundas  aut  taiias  advocationeSf  gtoim 
vacant,  nuUi  dabit;  sunt  enim  et  a  bonis  moribus,  et  a 
Christiana  charitate  aliena.'*  In  the  teeth  of  this  very 
canon,  and  within  a  few  years  after  it  was  made,  we  find 
the  two  grants  made  in  the  cases  cited  from  Cro.  Eliss. 

It  will  have  been  observed,  that  hitherto  I  have 
treated  this  question  upon  principle  only,  upon  the 
distinction  uniformly  observed  in  the  laws,  and  by  the 
constitution  of  England,  between  the  lay  and  clerical 
character.  They  have  (and  formerly  had  much  larger) 
exemptions  on  the  one  hand ;  they  have  disabilities  on 
tbe  otber.     This  distinction  between  laymen  and  the 
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clergy  pervades  every  page  of  our  constitutional  history. 
But  I  have  said,  that  there  is  no  case  in  s})ecie  to  be 
found  applicable  to  that  now  in  discussion.  Those, 
however,  who  are  at  all  well  versed  in  the  Ecclesiastical 
history  of  our  venerable  church  will  immediately  re- 
cognise the  justice  of  those  principles  which  I  have 
been  endeavouring  to  establish. 

It  is  well  known,  that  in  the  early  periods  of  the 
church  in  this  country,  the  paivchia  or  parish  was  the 
episcopal  district.  The  bishop  and  his  clergy  living 
together  at  the  cathedral  church,  and  all  the  tithes  and 
oblations  of  the  faithful  were  brought  into  a  common 
fund,  for  the  support  of  the  bishop,  and  his  college  of 
presbyters  and  deacons ;  for  the  repair  and  ornament  of 
the  church ;  and  for  other  works  of  piety  and  charity. 

While  this  state  of  things  continued,  in  the  infancy 
of  socie^,  the  stated  forms  of  religion  were  performed 
only  in  these  single  choirs  to  which  the  people  of  each 
whole  diocese  or  parochia  resorted,  especially  at  the 
more  solemn  seasons  of  devotion.  But  to  supply  the 
inconvenience  of  distant  and  difficult  access,  the  bishop 
was  wont  to  send  forth  some  of  his  presbyters  into  the 
remotest  parts  as  a  kind  of  missionaries^  to  be  preachers 
and  dispensers  of  the  word  and  sacraments ;  and  these 
missionaries  returned  from  their  circuits  to  their  homes, 
that  is,  to  the  episcopal  college,  to  give  the  bishop  a 
due  account  of  their  labours  and  success.  But  as  the 
wants  of  society  for  spiritual  instruction  increased,  and 
when  the  members  of  the  episcopal  coUege,  or  tlie  deans 
and  chapters  found  it  inconvenient  themselves  to  go 
forth  as  above  mentioned,  certain  churches  were  allotted, 
some  by  lay  patrons,  (where  they  had  the  patronage 
given  them  as  a  compensation  for  having  built  and  en- 
dowed churches,  which,  as  I  before  mentioned,  was  the 
foundation  of  lay  patronage,)  some  by  the  bishops,  to  the 
prebendal  body  at  large,  some  to  one  particular,  member 
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oF  the  body ;  or  the  individual  member  sent  out  priests 
to  do  the  duty,  paying  them  certain  sums  for  doing 
so,  and  retaining  the  remainder  to  himself,  or  allow- 
ing them  to  receive  the  profits,  reiserving  a  certain 
rent  to  themselves ;  as  may  be  seen  by  those  who  will 
take  the  trouble  to  look  into  old  church  records;  and 
thus  these  churches  became  prebendalj  and  the  supply 
of  the  duty  was  left  to  the  aggregate  corporation,  if 
the  perpetual  advowson  was  in  the  whole  community 
of  the  dean  and  chapter,  or  to  that  sole  corporation,  or 
single  canon  or  prebendary  who  was  to  have  his  prebend 
or  exhibition  from  it 

In  process  of  time  these  representative  curates,  who 
were  to  account  for  their  profits,  and  only  to  receive  a 
small  pecuniary  stipend  for  their  services,  were  so  ill 
|)aid,  that  the  bishops   obliged  the   members   of  his 
churches  who  had   such  advowsons  to  retain  fit  and 
able  capeUans^  vicars^   or  curates  (for   these  titles  all 
meant  the  same  office)  with  a  competent  salaiy;  and 
this  plan  failing  in  its  effect,  the  bishop  again  interfered, 
and  obliged  the  clergy  (that  is  die  chapters,   or  the 
single  canon  or  prebendary,  in  whom  the  perpetual  ad- 
vowsons in  right  of  the  chapter,  or  in  right  of  his  pre- 
bend of  which  he  was  seised ^ur^  ecclesue^  was  vested,)  to 
make  the  presentation  to  perpetual  vicars  to  be  endowed 
and  instituted,  who  should  have  no  other  dependance 
upon  their  spiritual  patron  than  rectors  had  upon  their 
lay  patrons,  with  a  competent  maintenance  to  be  taxed 
and  assigned  by  the  bishop ;  and  this  matter  became  the 
subject  of  legislative  consideration  by  the  4<  H.  4.  c.  12. 

In  giving  this  historical  detail,  I  have  not  thought  it 
necessary  to  refer  to  authorities,  but  what  I  have  said 
will  be  found,  as  the  early  history  of  our  church,  in 
various  books  well  worthy  the  attention  of  the  curious, 
such  as  Spelman  de  rum  temerandis  Ecclesiis^  who  says 
the  propriclores  of  the  advowsons  are  still  said  to  be 
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-jpanaoB  of  their  churches,  and  are  as  the  incumbents 
thereof  and  by  reason  of  this,  their  incumbency  is  full, 
snd  not  void.  See  also  Bishop  Kennet  on  Impropriations 
mud  BiotCs  Ecclesiastical  Law,  tit.  *^  Appropriations" 

This  short  history  of  the  church  in  general,  I  think 
decidedly  proves  that  what  is  thus  vested  in  the  church 
for  spiritual  purposes,  vests  in  them  as  a  corporate  body, 
and  can  never  be  allowed  to  fall  into  the  private  common 
stock  of  the  body  at  large,  or  of  the  indvidual  sole 
spiritual  corporator. 

What  I  have  said  of  the  church  at  large,  I  have  no 
doubt  is  true  of  the  church  of  Salisbury,  and  whoever 
will  consult  the  history  of  the  foundation  of  that  church 
in  3  Dugdale,  (as  quoted  by  my  brother  Burrough,)  by 
Osmond^  Bishop  o(  Salisbury,  Earl  o{  Dorset,  and  nephew 
of  WiUiam  the  Conqueror,  will  probably  find  that  this 
history  of  the  foundation  of  these  prebendal  present- 
ations in  the  church  at  large  which  I  have  been  giving, 
is'DO  other  than  the  history  of  the  church  of  Salisbury 
too. 

I  am  afraid  I  have  fatigued  the  Court,  but  as  we  are 
not  unanimous,  I  thought  it  necessary,  in  a  case  of  re- 
search and  novelty,  to  shew  that  I  acted  upon  a  deep 
conviction  I  had  formed  a  right  opinion.  The  sum  and 
substance  of  my  opinion  then  is  this :  Wherever  a  person 
has  any  thing  attached  to  a  spiritual  office  only,  it  sinks 
with  the  death  or  resignation  of  the  party  who  possesses 
that  right. 

Thus,  then,  an  ecclesiastical  person  during  his  in- 
cumbency is  entitled  to  all  the  profits  which  may  fall  of 
a  chattel  nature.  But  when  a  living  falls  vacant  to 
which  an  ecclesiastical  person  has,  in  right  of  his  church, 
a  right  to  present,  he  can  derive  no  jnvfit  from  it,  but 
merely  presents  quasi  incumbent 

The  living  in  the  present  case  may,  as  I  have  shewn, 
be  assumed  to  have  been  endowed  out  of  the  prebend, 
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ot  the  advowson  of  it  to  have  been  given  or  attached  to 
the  prebend ;  in  either  case  the  prebendary  for  the  time 
beings  has  the  right  of  presentation,  and  when  the  avoid* 
ance  happens  he  may  present,  but  he  presents  in  right, 
and  only  in  right  of  his  church ;  he  presents  as  a  trustee  g 
the  trust  is  personal,  it  is  a  trust  only,  and  without  prcdt ; 
and,  I  contend,  cannot  be  transmitted. 

How,  then,  can  the  executor  or  administrator  of  a 
deceased  ecclesiastic,  who  dies  after  avoidance,  b«t 
before  presentation,  claim  the  presentation  ?  Is  it  that 
he  may  make  it  a  chose  in  action  to  pay  the  debts  of  the 
testator  or  intestate?  That  cannot  be,  for  it  is  not 
assets.  Does  he  claim  to  present  because  this  trust  had 
devolved  upon,  or  as  it  were, ,  become  vested  in  the 
testator?  The  trust  has  indeed  devolved  upon  the 
testator  or  intestate,  but  not  in  his  awn  right;  but,  as 
the  declaration  states,  in  right  of  his  prebend;  and  the 
moment  he  ceased  to  be  prd)endary,  the  trust  was  no 
longer  in  him,  nor  in  his  representatives,  for  it  was  by 
bare  naked  personal  trust  in  him ;  and  the  presentation 
is  in  him  while  he  is  prebendary,  but  not  for  his  own 
use  or  benefit,  but  for  the  use  and  benefit  of  the  church. 
It  is  a  trust  confided  to  him,  for  the  dignity  and  ornament 
of  the  church,  that  he  may  appoint  a  proper  incumbent 
upon  his  own  personal  responsibility^  to  have  the  cure  of 
souls,  and  for  the  advancement  of  the  interests  of  re- 
ligion; a  duty  which  his  executor  or  administrators 
cannot  in  law  be  deemed  qualified  to  discharge.  For 
these  reasons,  I  think  the  Defendants  are  entitled  to 
judgment. 


Best  C.  J.  It  appears  from  the  pleadings  in  this 
case  that  the  prebendary  of  Gt^antham  is  patron  of  tlie 
rectory  of  Welby,  and  that  the  incumbent  of  tliat  rectory 
died  in  the  life-time  of  the  late  prebendary,  who  died  with- 
out having  presented  any  clerk  to  the  vacant  rectory. 
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The  Plaintiff  is  the  administratrix  of  the  late  pre- 
bendary, and  the  question  raised  for  our  decision  is, 
Whether  under  these  circumstances  the  Plaintiff  is  en- 
titled to  present  for  this  turn  to  the  rectory  of  JVelby  F  I 
confessed  that  my  mind  has  fluctuated  exceedingly ;  but 
I  am  at  length  satisfied  that  the  law  gives  the  patronage 
in  this  case  to  the  person  who,  according  to  sound  policy, 
ought  to  have  it.  Great  industry  has  been  bestowed  on 
the  subject,  both  by  the  bench  and  bar ;  but  neither  the 
judgment  of  any  court,  nor  the  opinion  of  any  writer,  to 
guide  us  in  making  our  decision,  has  been  found.  I 
have  also  enquired  whether  any  instances  of  presentation, 
made  under  circumstances  like  those  of  the  present  case, 

• 

are  to  be  found  in  the  registries  of  the  bishop,  but  with- 
out success.  * 

As  neither  the  records  of  Westminster  Hall  nor  of  the 
church  furnish  any  rule  or  practice  to  assist  me  in 
coming  to  a  decision,  I  endeavoured  to  find  other 
cases  from  which  I  could  safely  reason  by  analogy  to 
that  now  to  be  decided. 

In  all  sciences  analogical  reasoning  must  be  pursued 
with  great  caution.  Minute  differences  in  the  circum- 
stances of  two  cases  will  prevent  any  argument  from 
bdng  deduced  firom  the  one  to  the  other. 

I  was  at  first  struck  with  the  appearances  of  similarity 
between  the  patronage  of  tenants  for  life,  and  of  husbands 
in  right  of  their  wives,  and  that  of  dignitaries  of  the 
church  in  right  of  their  churches. 

I  am,  after  the  most  attentive  consideration  of  these 
cases,  now  convinced  that  the  resemblance  between  the 
last  and  the  two  first  fails  in  the  very  circumstance  which, 
in  my  judgment,  decides  to  whom  the  presentation  be- 
longs in  the  present  case. 

I  shall,  presently,  particularly  advert  to  this  circum- 
stance. I  would,  however,  first  observe,  that  in  the 
absence  of  authority,  the  only  course  that  can  lead  us  to 
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a  just  and  legal  conclusion,  is  to  consider  the  origin  of 
church  patronage,  and  the  intent  of  its  founders.  If  the 
intent  of  the  founders  can  be  ascertained,  it  must,  if  not 
opposed  to  some  rule  of  law,  or  the  undoubted  policy  of 
the  law,  govern  us  in  deciding  this  case. 

If  he  who  creates  a  right  has  directed  by  whom  and 
how  it  shall  be  enjoyed,  those  who  are  to  decide  any 
question  on  that  right  must  consider  how  he  has  dis- 
posed of  it,  and  follow  that  disposition. 

This  is  evidently  consistent  with  reason  and  justice^ 
and  is  sanctioned  by  legal  authority. 

In  disputes  between  members  of  corporations,  the 
courts  of  law  decide  according  to  the  will  of  the  fbnnder, 
as  expressed  in  the  instrument  of  incorporation,  or 
ascertained  by  usage.  * 

This  principle  is  distinctly  stated  by  Lord  Kenyan  in 
The  King  v.  BeUringer,  4  T.  Rep.  822.,  and  by  Btdler  J. 
in  Blankly  v.  Winstanly^  3  T.  Rep.  288.  In  Gape  v. 
Handleyf  $  T.  Rep.  288.  in  notisy  this  principle  b  ap- 
plied by  Lord  Mansfield  and  the  Court  of  King's 
Bench  to  determine  whether  the  right  of  presentation 
to  a  living  was  in  all  the  members  of  a  corporation  or 
in  the  mayor  and  aldermen  only.  So  where  two  daim 
under  the  same  grant,  the  court  which  has  to  decide  on 
their  claims  must  be  governed  in  its  decision  by  the 
intent  of  the  grantor,  and  by  that  only. 

The  administratrix  of  the  last  prebendary  and  his 
successor  must  both  found  their  claims  on  the  grant  of 
the  donor  of  the  property,  out  of  which  the  prebend  was 
founded,  and  the  act  of  appropriation  by  which  it  was^ 
founded.  From  these  are  derived  all  the  rights  and 
privileges  that  belong  to  the  prebend.  To  these  we 
must  look  to  see  in  what  course  of  succession  that  pre- 
bend is  to  go;  what  fruits  of  it  are  ripe,  and  to  be 
enjoyed  by  the  person  in  possession,  and  those  who 
represent  him ;  and  what  are  reserved  for  the  successor. 

Unlbr- 
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Unfortunately  historians  have  beesi  tod  much  occupied 
in  exhibiting  the  human  character  as  it  has  displayed 
itself  in  the  wars  and  intrigues  that  have  engaged  the 
attentions  of  mankind,  to  bestow  much  of  their  time  in 
giving  any  account  of  civil  or  ecclesiastical  institutions. 
Whoever  wants  information  as  to  the  establishment  of 
these  institutions  must  submit  to  the  labour  of  collect- 
ing it  for  himself,  from  the  records  of  the  public  offices. 
We  have  ourselves  done  so  in  this  case,  and  I  think 
that  by  connecting  some  unpublished  documents  with 
what  is  to  be  found  in  our  law  books,  we  ascertain  that 
the  more  pious  founders  of  churches,  who  not  only 
divided  portions  of  their  lands,  and  the  tithes  of  what 
they  retained  for  their  own  use,  for  the  maintenance  of 
the  ministers  of  the  Gospel,  but  also  gave  the  advowsons 
of  the  churches  they  founded,  to  the  churchy  intended 
that  such  advowsons  should  be  pure  ecclesiastical  trusts, 
which,  after  the  dedication  of  them  at  the  altar,  were 
never  to  be  disposed  of  by  any  layman.  The  church 
would  have  considered  it  as  sacrilege  in  any  layman  to 
presume,  under  any  pretence,  to  touch  this  sacred 
property. 

•  The  Roman  Catholic  Church,  from  which  ours  is 
derived,  did  not  regard  the  personal  representatives  of 
its  members.  The  policy  of  tha,t  church  was  to  separate 
churchmen  from  their  families,  to  prevent  their  acknow- 
ledging any  connection  but  with  the  church. 
.  In  the  infancy  of  that  church,  and  before  these  laws 
were  made  by  which  the  separation  of  priests  from  the 
world  was  completely  effected,  we  find  Clement  declaring, 
in  one  of  his  constitutions  (36),  <^  Omnium  rerum  ec- 
desiasticarum  curam  episcopus  gerito  et  easdispensato 
quasi  instante  Deo ;  non  licitum  ei  esto  quippiam  ex  iis 
sibi  tamquam  proprium  assumere  aut  cognatis  suis 
elargiie  quaB  Deo  dedicata  sunt."  Here  the  law  for. 
preserving  the  property  of  the  church,  and  preventing 
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it  from  passing  into  the  families  of  its  memben^  was 
first  dedarecL  The  principle  laid  down  in  that  coDsdr* 
tution  has  never  been  departed  from,  but  repeatedly 
confirmed. 

Several  of  the  documents  wMch  we  have  obtained  re- 
late to  the  prebend  of  South  Grantham*  As  these  docn* 
ments  are  not  set  out  on  this  record,  I  shall  not  nse 
them  as  evidence  of  any  facts  peculiar  to  this  caae^  but 
as  historical  proof  of  the  origin  and  nature  of  dkurdi 
patronage  in  general,  and  of  th^  manner  in  which 
churches  became  possessed  of  their  patronage,  and  how 
it  has  been  dealt  with.  This  patronage  was  first  given 
to  the  whole  body  of  the  clei^  of  a  diocese.  The 
general  body  afterwards  appropriated  part  of  what 
they  bad  in  common,  to  the  exclusive  use  of  the  bishops; 
other  part  to  the  deans  and  chapters ;  and  with  other 
part  prebends  were  founded  by  the  bishops,  with  the 
assent  of  the  deans  and  chapters.  This  is  stated  by 
Dr.  Bum^  in  his  Ecclesiastical  LaWj  tit.  ^^Appr&priaticn^ 
and  he  is  confirmed  as  to  the  first  grant  being  to  die 
body  of  the  clergy  of  each  diocese,  by  a  grant  which  we 
found  in  the  chapter-house  of  Salisbury^  and  which  is 
also  printed  in  3  Dugdale^  371,  by  which  Osmond^  Bishop 
of  Salisbury^  Earl  of  Dorset^  and  nephew  of  WiUiam  the 
Conqueror,  and  the  founder  of  the  church  of  Old  SenaHf 
for  the  sake  of  his  soul,  and  the  souls  of  his  ancestorty 
granted  as  follows :  -— 

^<  Ego  Osmundus  Saresbur :  Episcopus  notifico  omnib : 
Christi  Fidelib:  ad  honorem  Dei,  et  ecdesiam  Saresbur  a 
me  construxisse,  et  in  perpetuum  conoesisse  has 
villas  preter  militum  terras;  Elminster,  Wiltonia^ 
Cerminster,  &c  &c.  Ecclesias  de  Grantham  cum  dedmis 
ceterisque  ibidem  adfacentibus :  — -  scripta  est  autem  Hasc 
Carta  et  confirmata  anno  Incarnationis  Domini  1091, 
Inductionis  14.   Willo  Rege  Monarchiam  todus  An^im 
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stratiu^  gubernante  anno  4.  regni  ejus  apud  Hastings 
Hus  subscriptis  Testibus,  &c." 

Lord  Coke  is  mistaken  when  he  says^  in  S  Rep.  15  b.^ 
^  that  at  first  all  the  possessions  were  to  the  bishop." 
These  possessions  belonged  to  the  whole  body;  and  the 
whole  body  only  could  dispose  of  them  :  and  accordingly 
we  find,  that  these  possessions,  amongst  which  will  be 
observed  the  Ecclesia:  de  Giantkam  cum  decimis  ceteris 
fve  Undim  adjacetitibus  were  afterwards  appropriated  by 
Ae  church  to  difierent  members.  This  is  proved  by 
the  evidence  book  in  the  same  chapter  house,  whicli 
ebtteB,  that  a  general  chapter  of  the  members  of  the 
diurch  was  holden,  (at  what  date  is  not  known,)  but  it 
was  previous  to  the  removal  of  the  church  from  Old  Sarum 
to  Salisbury^  which  took  place  in  1220,  at  which  time 
Ae  churches,  with  the  tithes  and  other  rights  belonging 
to  the  body,  were  appropriated ;  some  to  the  bishops, 
some  to  the  deans,  and  some  to  the  canons  or  preben- 
daries to  whom  the  cure  of  the  difierent  churches  was 
asi^[iied.  Dr.  Bwny  in  the  chapter  to  which  I  have  al- 
ready referred,  tells  us,  that  the  prebendaries  who,  by 
of  such  appropriations,  became  possessed  of  what 
called  prebendal  livings,  at  first  appointed  curates 
to  the  duties  of  those  churches,  but  they  were  aftewards 
lequfared  to  make  a  better  and  more  permanent  provision 
fiir  the  officiating  ministers.  He  gives  us  the  form  of 
die  ocmstitution  of  a  vicarage,  which  he  found  in  the 
diurch  of  Carlisle. 

This  form  of  Dr.  Bum  is  like  one  which  we  have 
obtained  from  the  church  of  Lincoln  ;  namely,  tlie  con- 
stitution^ of  a  vicarage  in  one  of  the  parishes  belonging 
to  the  prebend  of  Gt-antham.  By  these  ordinations  of 
vicarages,  as  they  are  called,  either  portions  of  the  tithes 
Or  an  annual  rent,  and  the  advowsons  of  the  vicarage, 
lUre  reserved  to  the  prebendary,  and  tlie  residue  is  given 
to  the  vicars,  on  the  condition  of  their  performing  the 
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duties  of  the  churches.    One  of  the  ordinations  is  in  these 
words : 

"  Ric  de  Newere  capellanus  psent*  p  Galfirid  de 
Boclond  Canonic  Fbende  aust^lis  de  Graham  ad  ppetuam 
ejusde  Fbende  vicariam  consensu  dni  Sarr  *\.  capituU  sui 
Sarr  ad  id  accedenti  ad  eande  admissus  est  ^  in  ea  vi- 
carius  ppetuus  institut.  Consistit  antidca  vicaria  ir)  me- 
dictate  al?gii  tarn  de  Graham  q"m  de  Gunwardeby  1  in 
omnibus  pventibus  altaria  de  Morton  ^  de  Bresceby  T 
solvet  vicarius  dco  G.  ^  successoribus  suis  ejosde  pbende 
canonicis  cetitii  solid  annuos  noie  pensionis  ^  in  oSudo 
sacdotali  psonalit  ibidi  minist^bit  sustinendo  omia  onia 
pochialia  dcam'pbendam  contingencia  Et  mand  e$t  dco 
Archid  ut,"  &c.  (a) 

There  are  also  in  the  cathedral  of  Salisbufy  several 
grants  of  churches  to  the  bishop :  according  to  these 
grants,  he  and  his  successors  are  to  take  and  dispone  of 
these  churches  as  he  does  of  his  other  chiindies  or 
prebends.  All  of  these  grants  are  of  this  form.  As  the 
churches  were  given  to  the  whole  body  of  the  clergy  of 
the  diocese,  the  donor  must  have  intended,  that  they 
should  be  disposed  of  only  by  the  members  oftliat  body. 
The  donors  could  not  know  that  these  churches  would 
ever  be  appropriated  to  particular  members  of  the  body, 
and  could  not,  therefore,  intend  that  the  lay  repre- 
sentatives of  any  of  the  members  could  ever  have  the 
disposition  of  them.  For  if  they  had  still  remained  in 
the  aggregate  corporation  of  the  clergy  of  the  diocese, 
personal  representatives  never  could  have  any  right. 

They  might  have  thought  that  the  property  given  by 
them  was  for  ever  vested  in  die  church,  and  that  it 
could  not  under  any  circums^nces  ever  be  touched  by 


(a)  In  an  ancient  roll  of  en-  over  the  diocessin  xao9,indaow 
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lay  hands.  When  the  churches  afterwards  appropriated 
portions  of  this  property  to  diflFerent  members,  the  only 
thing  intended  was,  to  give  the  exclusive  possessions  of 
the  portions  assigned  to  those  members,  to  hold  in  righb 
of  the  church  by  those  members  and  their  successors. 
The  prebends  thus  constituted  were  made  corporations 
sole,  subordinate  to  the  church,  so  that  they  and  their 
successors  were  from  time  to  time  to  represent  the 
church,  and  to  enjoy  the  rights  which  were  derived  from 
the  church  in  return  for  the  duties  which  they  were  to 
peiTbrm.  Neither  the  donors  nor  the  approprlators 
tovld  Intend  that  the  personal  representatives  of  de- 
ceased prebendaries  should  ever  interfere  with  any  thing 
that  belonged  to  the  church.  The  intent  of  both  donors 
and  appropriators  is  opposed  to  the  Plaintiff's  claun, 
and  their  intent  roust  give  the  rule  for  our  judgment 
The  ecclesiastical  law  in  a  case  like  the  present,  follows 
what,  I  trust,  I  have  shewn  must  have  been  the  intent 
<>f  the  donors  of  property  to  the  church,  and  where  the 
-ecclesiastical  law  does  not  contravene  the  law  of  England^ 
it  is  adopted  into  that  law,  and  is  to  be  followed  by  the 
tempbr^l  courts  in  the  decisions  of  such  cases  as  are 
within  its  influence. 

Loi^  Coke  in  his  1st  Institute^  S^^.  says,  the  eccle- 
^iasdcal  law  is  to  prevail  where  it  is  not  against  the 
common  law  or  any  custom. 

Ldtnoood^  in  his  Treatise  de  Consuetudiney  fol.  19^. 
las  this  passage.  *'  Si  beneficiatus  decedat  intestatus,  et 
son  disponat  de  fructibus,  de  Jttre  cammuni  Ecclesia  in 
CIS  succedat  De  consuetudine  tamen  posset  esse  quod 
per  episcopum  vel  alium  ad  quem  penineret  bona  tes- 
tatomm  tueri,  deberet  distribui,  ad  decedentis  debita 
sohrenda.** 

The  ecclesiastical  law  or  common  law  of  Christendom 
5*  here  meant  by  Jure  communi.  By  the  words  ^^decon' 
^^^^tudine,**  the  custom   of  particular  kingdoms  is  in- 
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tended ;  for  this  writer  in  the  same  page  says,  *^  qua  esi 
consuetudo  per  Angliam  quodamodo  generalise* 

According  to  the  general  law  the  church  succeeds  to 
fruits  not  disposed  of  by  an  incumbent  previous  to  his 
death,  and  Linwood  explains  afterwards  what  he  means 
by  the  diurch  succeeding  to  fruits  by  saying,  ^^  Pertinent 
ad  successorem"  I  admit  that  the  custom  of  England 
will  prevent  the  operation  of  the  Ecclesiastical  law  in  all 
cases  embraced  by  such  custom.  But  this  custom  does 
not  apply  to  the  presentations  to  benefices,  but  only  to 
such  things  as  can  be  sold  for  the  payment  of  the  d«bts 
of  the  deceased.  These  are  the  very  words  of  Linwood^ 
'*  No  profit  can  be  made  of  a  presentation  to  a  vacant 
benefice,  it  can  therefore  be  in  no  way  used  for  the  pay- 
ment of  debts."  It  was  decided  in  Hobart  304.,  that  a 
right  of  presentation  was  not  conveyed  by  the  words 
^^  profits^  commodities^  and  advantages  of  a  prebend  ;** 
that  these  words  included  only  such  profits,  conuno- 
dities,  and  advantages  as  became  due  to  the  incumbent, 
and  which  he  having  earned  had  a  right  to  apply  to  his 
own  use. .  To  such  as  these  the  custom  applies,  and 
not  to  trusts.  Upon  the  same  principle,  that  a  guardian 
in  socage  cannot  take  a  presentation,  namely,  because 
he  can  make  no  profit  of  it,  (1  Inst.  89  a,)  the  personal 
representative  of  a  deceased  incumbent  cannot  take  it 
under  this  custom.  If  a  right  ef  presentation  is  not 
within  the  custom,  then  it  is  governed  by  the  general 
law,  and  that  general  law,  as  I  have  proved  by  the 
writings  of  a  canonist  of  the  highest  authority,  who  is 
often  quoted  with  approbation  by  Bishop  Gibson  and 
Dr.  Bum^  gives  it  to  the  successor. 

If  it  be  said,  what  have  the  Judges  of  the  common 
law,  when  giving  judgment  in  an  action  of  quare  im^^ 
pedity  to  do  with  the  canon  law,  I  answer,  that  where 
tlie  right  of  presentation  is  derived  from  the  church,  it 
can  only  be  decided  by  the  canon  law.  Lay  ad  vow- 
sous 
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sons  were  attached  to  manors,  and  the  right  of  present- 
ation to  these  could  only  be  decided  by  the  common  law, 
as  they  followed  the  rights  of  the  manors  to  which  they 
were  annexed,  and  which  manors  were  the  creatures 
of  the  conunon  law.      But  ecclesiastical  presentations 
having  no  connection  with-  lay  property,  but  existing 
only  as  rights  of  the  church,  are  governed  only  by  the 
laws  of  the  church.     The  ecclesiastical  law  is  for  the 
decdsion  of  such  questions,  and  must  be  taken  notice 
of  by  the  judges  of  the  courts  of  common  law  in  de- 
ciding them.    Edes  V.  7^  Bishop  of  Oaefbrd^  VaugJum^s 
Meporisy  n  &  24.     Tythes  are  a  spiritual  right,  and 
as  such  they  were  originally  recoverable  only  in  the 
eocdesiastical  courts.     Actions    may  now  be   brought 
ibr  subtraction  of  tythes  in  the  courts  of  common  law, 
and  tythes  may  now  be  recovered  in  a  court  of  equity, 
but   these   courts   in   deciding  what  tythes  are  doe, 
and  how  they  ought  to  be  set  out,  consult  the  ecde- 
siastical  law. 

There  are  now  indeed  so  many  decisions  of  the  C^onrts 
cf  Westminster  on  the  subject  of  tythes,  that  it  is  seldom 
lieeessary  to  have  recourse  to  the  canonist;  but  if  a 
case  occurred  for  the  decision  of  which  our  reports 
contain  no  precedents,  the  common  law  or  equity  judges 
most  look  to  the  canons  and  customs  of  the  church,  and 
must  be  governed  by  them  in  the  decision  of  such  a 
case.  If  tytlie  cases  are  within  the  legal  operation  of  the 
canon  law,  (he  present  question  must  be  so  likewise,  for 
I  have  shewn  that  the  original  grant  to  the  church  was 
a  grant  of  tythes,  and  that  the  patronage  of  livings  be- 
longing to  the  church  was  derived  from  grants  of  tythes 
t^  the  appropriations  that  were  made  of  them. 

I  hope  I  have  shewn,  that  the  donors, of  churches 
and  tythes  to  the  clergy  of  dioceses,  and  the  impro- 
priators of  such  churches,  intended  that  they  should  be 
fer  ever  vested  in  the  church,  devoted  to  sacred  uses,  and 
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disposed  of  only  by  sacred  hand^;  that  the  ecclesi- 
astical law  in  deciding  between  the  last  incumbent  and 
the  successor  proceeds  according  to  tlie  intent  of  the 
donors  and  appropriators ;  that  the  custom  of  Ettg* 
land,  spoken  of  by  Linwood,  does  not  apply  to  a  right 
of  presentation  to  a  vacant  liring  ;  and  further^  that  the 
ecclesiastical  law  must  determine  to  whom  such  preseiH 
ation  belongs. 

This  intent  of  the  donors  prevents  any  analogy  l|^ 
tween  ecclesiastical  and  lay  patronage.  The  farmer  is 
inseparably  attached  to  the  church,  and  to  be  disposed 
of  only  by  churchmen ;  the  latter  is  attached  to  the 
temporal  estates  of  the  founders  of  churches,  and  to  be 
disposed  of  by  those  who  happen  to  be  the  owners  of 
the  estates.  Lay  patronage  being,  from  the  conditiooa 
which  its  founders  made,  annexed  to  temporal  estates, 
must  sometimes  pass,  witli  the  estates  to  which  it  is  anr 
nexed^  to  infants  and  others  incapable  of  exercising  the 
right  of  presentation.  This  condition  has  occasioned  a 
great  defect  in  the  law  relative  to  this  species  of  patron- 
age ;  but  as  it  must  be  disposed  of  by  some  one  connected 
with  the  estate,  it  does  not  concern  the  public  whether 
it  belongs,  in  such  a  case  as  the  present,  to  the  heir  or 
executor  of  the  person  last  seized  of  the  advowson ;  one 
of  them  is  as  likely  to  present  a  proper  clerk  as  the 
other. 

Ecclesiastical  patronage  is  subject  to  no  such  condition. 

The  founders  of  ecclesiastical  patronage  looked  to  the 
advancement  of  religion ;  the  founders  of  lay  patronage 
to  the  maintenance  of  the  influence  of  their  families. 

Courts  of  justice  shpuld  not,  unless  compelled  by 
some  clear  rule  of  law,  take  church  patronage  from  the 
churchmen,  whose  situations  and  characters  are  security 
for  the  due  exercise  of  it  By  assigning  it  to  the  personal 
represenUtives  of  deceased  patrons,  they  subject  it  to 
What  it  ia  fro«b  iils  original  coristituyon  exempt,  namely^ 

the 
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the  cbaiice  of  falling  into  the  hands  of  incapable  perdons, 
such  as  infants  and  creditors. 

I  have  said,  that  I  think  the  difierence  between  the 
ol^^ect  of  Uie  founders  of  ecclesiastical  and  lay  patronage 
renders,  it  impossible  to  reason  analogically  from  the 
former  to  the  latter ;  if  there  be  any  analogy  between 
theni)  it  raises  an  inference  unfavourable  to  the  Plaintiff/ 

The  successor  of  a  corporation  stands  in  the  same  re- 
iation  to  his  predecessor,  that  the  heir  to  an  estate  does 
to  bis  ailcestor. 

Now  it  was  determined  by  the  Court  of  Common 
Ple^j  after  two  arguments  in  the  case  of  Repington  r. 
The  Governors  of  TamwortU  School^  2  Wilson^  150,  thi|t 
vhd?e  9  donative  became  vacant  in  the  life-time  of  the 
oinier  of  the  advowson  who  died  before  it  was  filled  up, 
tfa»  donative  belonged  to  his  heir,  and  not  to  his  executor* 
This  dedsion  was  pronounced  on  a  motion  in  arrest  of 
Judgment  If  the  executor,  when  the  judgment  was  ar»- 
rcBttcb  had  thought  proper,  that  judgment  might  have 
been  exannned  in  a  court  of  error ;  but  it  was  never  dis** 
puted. 

Sdden^  in  his  History  of  Tythes^  c.  12^  fd.  580.  voL  S. 
p.  88.9  tdls  us,  that  until  the  time  of  King  John,  there 
was  no  institution;  all  livings  were  donatives*  The 
jodges,  in  the  case  above  stated,  confirm  the  account  of 
this  learned  writer. 

The 'heir  must  have  had  the  donation  in  every  sudi 
case  as  the  jM'esent ;  and  if  the  heir  would  have  had  it  in 
lay  patronage,  —  if  analogy  is  to  be  referred  to,  —  the 
successor  must  have  it  in  ecclesiastical  patronage. 

If  a  pei^on  in  right  of  his  estate,  or  any  public  func- 
tioBSy  has  the  appointment  to  any  office  that  becomes 
vacant,  and  is  not  filled  up  during  the  life  of  the 
patron,  the  person  who  succeeds  to  the  office  or  estate 
to  which  the  patronage  is  annexed,  has  the  ri^il.of  ap- 
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pointinent    This  is  strictly  analogous  to  the  pfreaent 
case. 

The  o£Sce  of  exigenter  became  vacant  daring  the  life 
oiBrooke^  Chief  Justice  of  the  Common  Pleas;  Queen 
Maryf  duripg  the  vacancy  of  the  oflBoe  of  Chief  Justice- 
aj^pointed,  CbfejAott  exigenter.  Bramn  was  afterwai4p 
appointed  Chief  Justice,  who  removed  Coleskatt  ttoak  his 
oflSce»,  and  admitted  Spraggs.  The  Judges  of  the  Kiofif  s 
Bench,  the  Chief  Baron,  Attorney-General,  and  the  j^ 
tprpey  of  the  duchy,  held,  that  this  office  was  only  at  die 
disposal  of  the  Chief  Justice  for  the  time  being,  as  an 
inseparable  incident  to  the  person  of  the  Chief  Jusdoew 
Sprfggs  V.  CcieshaUj  Dyer^  175. 

I  will  now  shortly  consider  the  argumoits  uiged  in 
fafDijur^f  the  Plaintiff.  It  has  been  contmded  that  die 
tif^t  of  presentation  to  a  vacant  livings  is  by  the  vacanqr 
severed  from  the  advowson  to  which  it  belonged^  and 
b^M>me  a  chattel,  and  that  a  chattel  could  not  pass  to  the 
suqcessoir  of  a  corporation  sole,  except  under  the  stxitate 
o(  Hen.  S.f  which  conveyed  only  such  fruits  as  SbH 
duj^iffig  the  vacancy. 

Our  law  would  be  most  absurd,  if  the  determination 
o^^rijg^ts  depended  on  names  only.  Either  the  right  of 
pres^tiition  to  a  vacant  benefice  is  not  severed  from  die 
a(|vQwson,  ^til  such  right  has  been  fully  exercised,  and 
is  not  a  chattel,  or  its  being  classed  among  chatteb  does 
not  prevent  it  Grom  passing  to  the  successor.  If  this  be 
not  so,  the  donative  in  the  case  in  Wilson^  could  notliave 
bdpnged  to  the  heir,  for  the  right  of  donation  was  as 
completely  severed  from  the  advowson  in  that  case,  as 
the  right  of  presentation  in  this. 

The  reference  to  the  statute  of  Hen,  8.  is  unfiftvonr* 
able  to  the  PlaintilT's  argument ;  for  Gibson  says,  it  was 
only  an  affirmance  of  the  common  law,  by  which  the 
fruits  enumerated  in'  it  belonged  to  the  successors ;  and 
the  object  of  it  was  to  put  an  end  to  the  usurpations  of 
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the^bisbops,  who,  in  defiance  of  the  eomraon  law9 
fruits  from  those  who  succeeded  to  benefices. 

Fallen  fruits,  or  chattels  severed  firotn  the  living,  did, 
therefi)re,  pass  to  the  successor  by  the  common  law. 

It  has  been  also  insisted,  that  if  the  rights  td  such  pre- 
sentations were  perpetually  annexed  to  the  church,  and 
could  in  no  case  be  exercised  by  laymen,  the  king  could 
not  take  them  as  parts  of  the  temporalties  of  bishops, 
abbots,  and  priors.  The  king  takes  these  by  his  pre-^ 
rogative;  his  rights,  although  deternrined  by  law,  are 
often  different  from  those  of  a  subject  under  similar  cir-> 
cnmatances.  Bishoprics,  abbies,  and  priories  were 
founded  by  the  crown.  Th^  kifag  is  '*  persona  sacraJ* 
He  is  8upremeordinary(C(9iii.2>fg^.£cc)fe5ias/iVa/Pi^^ 
And  was  by  thie  statutes  of  the  16  Rich.  2.  and  25  Hen.  8. 
declared  to  haVe;  always  been  justly  and  rightly  sa« 
preme  bead  of  the  church.  It  cannot,  therefore^  be 
considered  that  the  objection  to  a  layman's  interference 
mrith-  church  patronage  applies  to  the  king.  I  would 
observe^  that  in  the  different  abridgments  of  the  law  it  is 
said  that,  in  these  cases,  the  right  of  presentation  belongs 
to  the  king,  and  not  to  the  bishop's  executors. 

It  might  have  been  inferred  firom  the  words  ^  and  noi 
io  ike  buhofs  execiAon^*  that  but  for  the  intervention  of 
the  prerogative,  the  presentation  would  have  belonged 
to  the  bbhop's  executors. 

I  have  looked  into  the  year  books,  and  can  find  in  the 
case  referred  to,  nothing  said  about  executors,  nor  was 
an  executor  a  party  in  the  cause.  There  is,  therefor^ 
no  authority  for  the  introduction  of  the  words,  ^^  and  not 
to  the  bishop's  executors." 

It  has  been  said  that  as  the  estate  which  an  eodef 
siastic  has  in  his  church  is  of  the  same  qualiQr  as  that 
which  a  lay  tenant  for  life  has,  the  right  of  the  personal 

rqiresentative  of  the  former  to  present  to  a  church,  must 
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be  the  same  as  that  of  the  personal  representatiTeof  the' 
latter. 

.  These  estates  are  only  alike  in  this>  that  each  must 
determine  with  the  life  of  its  holder.  The  estate  of  the 
eoelestastic'^may,  indeed,  determine  before,  by  resig- 
nation, deprivation,  or  the  aoc^tance  df  another  b^ 
nefice.  But  the  estate  of  the  tenant  for  life  is  lield 
by  him  in  his  oam  right,  and  solely  ibr  his  own  benefit 
The  estate  of  the  ecclesiastic  is  held  in  .right  of  tbe 
church,  and  for  the  service  of  the  church.  On  the 
death  of  a  tenant  for  life,  there  is  some  person  in 
existence  who  represents  the  estate.  But  on  the  death 
of  a  beneficed  clergyman,  hb  estate  in  the  benefice  is 
in  abejrance  until  the  appointment  of  a  successor.  (Co. 
Lit.  d4>2  &)  The  moment  that  successor  is  appointed^ 
his  estate  relates  back  to  the/ death  of  his  predecessor, 
so  that  there  is,  no  time  for  the  right  of  a  personal  r&- 
presentative  of  the  latter  to  intervene. 

The  law,  with  respect  to  the  exercise  of  the  right  of' 
[H'esentation,  is  difier^it  in  the  case  df  an  ecclesiastical 
estate  from  what  it  is  in  the  case  of  a  lay  estate.  ^An 
ecclesiastical  patron  can  only  present  one  clerk,and  if  that 
clerk  be  rejected  for  insofiiciency,  the  patron  is  not  en- 
titled to  notice  of  his  derk  being  rejected..  All  eccle* 
siastical  presentations  state,  that  the  person  presenting 
is  either  bishop,  or  prebendary,  or  other  person  faaraig 
church  patronage,  and  that  he  collates  of  presents  in 
right  of  his  bishoprick,  or  prebend,  or  other  dignity. 

.  ^  To  the  right  reverend  lather  in  God  Join,  by  divine 
peraiissiDn,  Lord  Bishop  of  Idncobi,  to  his  vicar-gene- 
ral in  spirituals,  or  to  any  other  person  or  persons^ 
having  or  to  have  suffidisnt  authori^  in  this  behalf; 
WUUam  Dddmdli  doctor  in  divinity,  prebendary  of  die 
prebend  pi  South  Grantham,  antiently  founded  in  the. 
cathedral  dMuxh  xftSarum,  and  in  right  ot  that  prebend^ 

the 
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ihe  true  and  undoubted  patron  of  the  rectory  of  Wdby^ 
in  the  couuty  of  Lvicoiny  aiid  your  lordship's  diocese  of 
Lincolti^  greeting : 

^  I  present  to  your  Lordship^  aod  to  thq  rectory  and 
pajcish  churdi  of  ^/^ aforesaid,  now  void. Ify  the  resig- 
nation oi  Basil  Cave^  clerk,  the  last  incumbent  there,  and 
la  my  presentation  in  full  right  belonging,  my  beloved 
in  Chrifii  William  Dodwett,  clerk,  master  of  arts,  humbly 
praying  that  your  Lordship  would  be  graciously  pleased 
to  admit,  and  canonically  to  institute  him,  the  said  /iPt2- 
Uam  HodweUf  to  the  rectory  and  parish  church  of  WeUy 
afiiresaid^,  to  invest  him  with  all  and  singular  the  rights, 
mead[)ers,  and  appurteinancei  thereto  belonging,  to  causjs 
him.to  be  inducted  into  the  real,  actual,  and  corporal 
posaession  thereof,  and  to  jdo  all  other  things  which  fo^ 
yoac  pastoral  office  may  in  this  case  appertain  or  belong. 
Ia  witness  whereof  I  jiave  hereunto  set  my  hand  aQ4 
sfittl  this  27th  day  ot  October^  in  the  year  of  our  Lord 

William  Dodwell  (l.8.)" 

^  JMn^  by  divine  permission.  Bishop  of  SaUsburyf  to. 
ourwd)  beloved  in  Christ,  Tkomas  Eennellf  derk,  BiD* 
Heakb,  gimce,  and  benediction.  We  da  hereby  fredy^- 
aad  out  of  xnere  good  will,^give  and  confer  i^mhi  yon  the* 
prebend  or  canonry  of  South  Grantham^  fixinded  in  onr 
cathedral  ctvureh  of  SaUsburffy  vacant  by  the  death  of 
Robert  Prioej  clerk,  L»L.D«,  the  last  pl^ebendarytheraoi^ 
and  beloogifig  in  full  r^ht  to  oar  donation  or  coUatioD- 
by  Tirtltt' of  our  bishopric : 

^^Andwedoduly  and  canonically  institute  yon  in  and 
to  Ae  said  prebendary  or  cuionry,  and  invest  yon  widi- 
alt  aad  singolar  the  rights,  members,  privilegee,  and  ap^. 
punenaifces  tbereunta  belonging  (yon:  having  first  be*-' 
foiie  ua  made  such  subscriptions,  and  takea  such  oatba 
as  Ire  ioi  tins  case  by  law  required  toibe  subscribed  and  > 
taken):    And  we  do  by  these  presents  assign  and  ap^> 

point 


Rennkxa 

v. 
LlNCQIil^ 


Mo 


CASES  IN  MICHAELMAS  TERM 


IS25. 


Rbnnbll 

«. 
Bishop  of 

LiKCOLK. 


point  to  you  the  stall  in  the  choir  of  our  said  cathedral 
church  belonging  to  the  said  prebend  or  canonry,  and 
to  the  same  hitherto  usually  assigned,  saving  always  to 
ourselves  our  episcopal  rights,  and  the  (fignity  and  ho- 
nor of  our  Oithedral  church  of  Salidmry.  In  testimony 
whereof  we  have  caused  our  episcopal  seal  to  be  here- 
unto affixed,  dated.this  I7th  day  of  April  in  the  year  of 
our  Lord  1828,  and  of  our  translation  the  sixteenth. 

J.  (l.  8.)  SarunL^ 


^^ 


**  JokUf  by  divine  permission,  Bishop  of  Salubury^  to 
our  well  beloved  in  Christ,  Thomas  Henry  Mirehouse^ 
clerk,  M.A.  Health,  grace,  and  benedictKHi.  We  do 
hereby  freely  and  out  of  mere  good  will,  give  and  con- 
fer upon  you  the  prebend  or  canonry  of  South  Grantham^ 
founded  in  our  cathedral  church  of  Salidmry^  vacant  by 
the  death  of  Thomas  Benndlj  derk,  B.D.,  the  late  pre- 
b^idary  thereof,  and  belonging  to  our  donation  or  coI« 
lation  in  full  right  by  virtue  of  our  bishoprick;  and  we 
do  duly  and  canonically  institute  you  in  and  to  the  said 
preboid  or  canonry,  and.  invest  you  with  all  and  singu- 
lar the  rights,  members,  privileges,  appurtenances  there- 
unto belonging,  you  having  first  before  us  made  such 
snbscriptions,  and  taken  such  oaths  as  are  in  this  case 
by  law  required  to  be  subscribed  and  taken ;  and  we  do 
by  these  presents  assign  and  appoint  unto  you  the  stall 
in  the  choir,  and  place  and  voice  in  the  chapter  of 
our  said  cathedral  church  beloi^ing  to  the  said  pre- 
bendary or  canonry,  and  to  the  same  hitherto  usually  as- 
signed ;  saving  always  to  ourselves  and  our  successors, 
bishops  of  SaUdnmfj  our  episcopal  rights,  and  the  dig- 
nity and  honor  of  our  said  cathedral  church  of  Salisbury. 
In  testimony  whereof  we  have  caused  our  episcc^nl  seal 
to  be  hereunto  annexed,  dated  thb  13th  day.  otjidy^  in 
the  year  of  our  Lord  1824,  and  of  our  translation  the 
eighteenth." 

These 
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These  ibrms  of  presentation  shew  the  connection  of 
the  party  presenting  with  the  church.  An  administra- 
trix could  not  use  such  words  in  her  presentation.  It 
behoves  .those  who  support  her  claim,  to  shew  some  biw 
that  would  authorise  a  bishop  to  institute  on  a  present- 
ation that  did  not  contain  them.  • 

A  lay  patron  may  present  two  persons  and  allow  the 
bishop  to  take  one  of  them.  He  tnay  revoke  hb  pre- 
sentation and  present  another  clerk ;  he  is  entitled  to 
have  notice  of  Uie  rejection  of  his  clerk  for  incompetency, 
and  he  does  not  name  in  his  presentation  the  estate  in 
right  of  which  he  presents. 

If  these  patrons  are  subject  to  different  laws  whilst 
living,  why  must  their  patronage  be  subject  to  the  same 
law  when  they  are  dead  ? 

In  2  BjoIL  Abr.  S46.  it  is  laid  down,  **  Si  le  parson 
doit  presenter  al  vicarage,  uncore  si  le  vicarage  devi- 
ent.  void  durant  le  vacancy  del  parsonage,  le  patron 
del  parsonage  presentera.''  Bolle  refers  to  19  Ed*  2. 
quare  impedit^  178.  It  may  be  said,  if  the  successor 
is  the  representative  of  the  church,  he  should  have 
presented.  In  this  case  it  does  not  appear  that  there 
was  any  successor  at  the  time  of  the  presentation. 
Formerly  patrons  kept  churches  vacant  for  many  years, 
and  in  the  mean  time  took  the  fruits.  It  does  not  ap- 
pear whether  the  patron  was  a  layman  or  ecclesiastic. 
But  I  have  looked  through  the  19  of  £cto.  2.,  and  find 
only  two  cases  of  **  qtiare  impedit^  In  the  first,  the 
Plaintiff  claimed  to  present  as  the  heir  of  the  person  last 
seized  of  the  advowson,  and  the  question  was,  whether 
she  was  the  heir  or  not :  no  point  was  made  in  favour  of 
an  executor :  the  second,  which  I  think  is  the  case 
alluded  to  by  BaUe^  was  a  case  in  .which  the  king  claimed 
to  present  to  a  living  in  the  patronage  of  a  prior  during 
the  vacancy  of  the  priory.  The  case  of  a  priory  is  like 
that  of  a  bishop,  and  the  king's  claim  is  founded  on  hi« 
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prerogative,  by  which  he  is  entitled  to  the  patronage  of 
vacant  bishoprics,  abbies,  and  priories.  Rollehas  there- 
fore no  authority  for  saying,  that  any  other  patron  ex- 
cept the  king  in  these  particular  cases  would  have  had 
the  right  of  presenting  to  a  vicarage  becoming  vacant 
during*the  vacancy  of  the  rectory. 

It  has  also  been  urged  on  the  part  of  the  Plaintiff,  that 
as  an  ecclesiastical  patron  may  grant  a  right  of  present- 
ation to  a  layman  by  deed,  he  may  give  a  presentation 
that  becomes  vacant  in  his  life  time  by  his  will,  or  that  it 
will  bdong  to  his  administrator  if  he  makes  no  will. 

I  am  not  prepared  to  admit  on  the  authority  of  the 
two  cases  cited,  and  I  can  find  no  other,  that  an  ecclesi- 
astical patron  can  grant  the  next  presentation  to  any 
living  in  his  patronage. 

The  case  in  Hcbart  does  not  decide  the  point.  The 
judgtnent  was,  **  that  the  words  of  the  grant  were  in- 
sufficient to  convey  the  right  of  presentation.''  The 
case  in  Cro.  Eliz.  cannot  be  law.  The  grant  was  of  an 
archdeaconry,  a  judicial  office.  Without  reference  to  the 
istatute  of  Ed.  6.  I  think  we  should  now  scarcely  endure 
to  hear  it  argued,  that  one  who  had  the  appointment  to 
a  judicial  office  might  assign  that  appointment.  If  he 
could  grant  it. in  hb  lifetime,  this  very  case  is  an  au*- 
thority,  that  such  a  grant  will  not  bind  his  successor, 
for  the  report  states  that  such  an  assignment  would  be 
within  the  restraining  statute  of  the  1  Eliz.  But,  al- 
fliough  an  ecclesiastical  patron  might  grant  the  right  of 
presentation  when  the  church  is  full,  does  it  follow  that 
he  could  grant  it  when  the  church  is  void,  and  when  his 
grant  is  not  to  take  efiect  till  afier  his  death,  and  must 
bind  his  successor?  such  a  grant  would  be  against  the 
letter  of  the  restraining  statute,  and  the  passing  of  such 
patronage  by  will  or  letters  of  administration,  which 
cannot  tdke  effect  until  the  death  of  the  testator  or  in- 
testate, is  against  the  spurit  of  that  statute. 

The 
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The  options  assigned  to  archbishops  by  bishops  on 
their  consecrations,  have  been  mentioned.  I  do  not 
pretend  to  decide  on  the  validity  of  these  grants,  or  on 
the  rights  of  archbishops  to  bequeath  by  their  wills  the 
patronage  conveyed  to  them.  It  is  true  that  the  trusty 
of  such  wills  have  been  recognised  in  the  Court  of 
Chancery^  but  in  the  cases  in  which  they  came  before 
that  court,  all  the  parties  were  interested  in  considering 
them  legal,  and  no  objection  to  their  legality  was  made* 

I  have  heard  it  said,  that  this  right  of  the  arch- 
bishops is  derived  from  the  Pope.  Linwood  says,  the 
pope  has  "  Potestas  supra  juraJ*  If  in  the  exercise 
of  this,  which  Bdlarmine  calls  his  extraordinary  au* 
thority^  he  could  give  this  right  to  the  archbishops^ 
such  a  right  must  be  an  anomaly  in  the  law.  But 
I  think  the  papal  power,  both  ordinary  and  extra- 
ordinary^  had  been  overthrown  in  tliis  country  before 
these  grants  were  first  made.  Gibson  says,  that  the 
old  practice  was,  for  the  archbishops  to  require  bishops 
on  their  consecration  to  provide  for  some  partionlar 
clergyman,  leaving  the  provision  to  be  made,  and  the 
time  of  making  it  entirely  to  the  bishop ;  and  that  the 
first  instance  of  an  assignment  of  any  particular  bene- 
fice to  the  archbishop  is  to  be  found  in  the  books  of 
Archbishop  Cranmer,  If  there  are  no  such  assignmeiilB 
of  an  earlier  date,  it  would  be  difficult  to  support  tbem 
without  the  aid  of  an  act  of  parliament 

I^  after  all  the  labour  that  has  been  bestowed  in  ii^ 
vestigating  this  case^  there  still  remains  a  doubt  how-it 
should  be  decided,  we  are,  I  think,  then  permitted  to 
consider  the  decision  that  will  most  advance  the  cause 
of  established  religion.  We  should  lay  down  such  a 
rule  as  is  most  likely  to  secure  the  presentation  of  the 
fittest  persons  to  fill  churches  that  are  left  vacant  at  the 
death  of  ecclesiastical  patrons.  My  regard  (or  the  fiunily 
of  the  excellent  person  whose  death  has  occasioned  this 

«  question. 


182S. 


Rennbx«i 
Bishop  of 
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questioDy  is  too  well  known  for  it  to  be  supposed  that 
the  observations  I  am  about  to  make  can  be  applied  to 
them.  But,  generally  speaking,  I  think  it  cannot  be 
doubted  that  the  successor  is  more  likely  to  make  a 
jadiidous  and  disinterested  choice  than  the  personal  re- 
ive of  the  late  prebendary.  A  presentation  in  the 
of  an  adminbtratrix  is  like  lay  patronage,  liable 
to  611  into  the  hands  of  a  person  who  is  unfit  for  the 
exercise  of  such  a  trust;  a  woman,  an  infant,  an  igno- 
rant person,  or  a  disappointed  creditor.  The«ucces8or 
must  be  a  clergyman,  a  dignitary  of  the  church,  a  per- 
son whose  education  and  habits  qualify  him  to  appoint, 
and  whose  situation  and  character  are  the  best  security 
for  his  making  a  proper  appointment. 

If  we  wanted  an  instance  to  prove  how  well  and  how 
disinterestedly  ecclesiastical  patronage  is  bestowed,  I 
might  mention  that  of  the  late  prebendary  of  Granihtifiu 
I  bdieve  he  was  selected  by  the  University  of  CaaUfHdgef 
and  by  two  distinguished  prelates,  for  the  situation 
whidi  he  hdd,  only  because  he  was  known  to  be  a  per- 
son the  best  qualified  to  discharge  the  various  and  im- 
portant duties  of  those  situations. 

The  dei^  know  that  tlie  filling  the  churches  with 

« 

learned  and  pious  clerks  is  the  most  e£Pectual  human 
means  of  lengthening  the  cords  and  strengthening  the 
stakes  of  tlieir  tent. 

Such  dignitaries  of  the  church  as  hold  ecclesiastical 
patronage  will,  I  hope^  bestow  it  on  such  worthy  clerks 
as  are  most  able  and  desirous  of  promoting  piety  and 
«iofality.  In  this  hope,  I  will  never  consent  to  with- 
draw it  firom  the  church  by  whom  the  original  donors 
intended  it  should  be  administered,  or  to  permit  any 
kyman  under  any  pretence  to  interfore  with  the  dispo- 
rition  of  it  For  these  reasonsi  I  think,  our  judgment 
should  be  for  the  Defendants. 

Judgment  for  Defendants  accordingly. 
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~  to 


Mayor,  Assignee  of  W,  H.  Pyn£,  t;.  Pyne.    ^  •  ivbv.9. 

* 

* 
, ...  * 

'^I^HIS  was  an  action  by  the  assignees  of  a  bankrupt,  {.  Where  a 

for  iroods  sold  by  him  to  the  Defendant.     The  pleas  y*''*^?V*   , 
°  "^       .  '  ^  found  for  the 

were  first,  the  general  issue.     Secondly,  that  after  the  plaintiff  in  an 
promises  stated  in  the  declaration,  and  before  the  com-  action  by  as- 

mencement  of  the  action,  and  before  fV.  H.  PynehecamQ  ^!!!T'^J1  * 

^  *^  .         ,  contract  en- 

•a  bankrupt,  he  released  the  Defendant  from  all  actions,  tered  into 

To  which  it  was  replied,  that  W.  H.  Pyne  had  become  ^"^^  ?  ^*°^' 

'^  f  '•' mpt,  before 

bankrupt  before  the  deed  of  release ;  and  on  t^iis .  re^  his  bankrupt- 
plication   issue  was  joined.     At  the  trial  before  Bes^  ^Y*  *' "  "o 
C.  J.  Guildhall  sittings  after  Trinity  term,  it  appealed  ^^j.  ^^^ 
that  the  bankrupt  was  author  of  a  work  called    The  tl^e  verdict. 

History  of  the  Royal  Residenciesy  which  he  published  by  ^^^ ''  ^^  "^ 

u      '  \'         '      L     ,     f  I  .  •  appear  that 

subscnption,  m  twenty-tour  numbers,  at  one  gum^  a  x^o/.  ofthe 

number.     The  numbers  were  printed,  and  left  at  the  petitioning 
pablisher's  house  ready  for  delivery  monthly.     Each  was  contracted 
subscriber   received  his  numbers  at  the  house  of  the  within  six 

bankrupt.    The  whole  twenty-four  numbers  were  com-  ^?"  before 

, .  tiie  suing  out 

pleted.     The  Defendant  only  took  away  eight  numbers^i  oEithe  com- 

al^ough    he    was    informed  that  the  remainder   wer^  mUsion. 
ready  for  him.     With  respect  to  the  release,  altliough  exec'utecTb^*** 
executed  more  than  two  months  before  the  suing  oqt  of  .the,  bankrupt 
the   commission,   it  appeared   to   have   been   executed  f  V  *°  *^^  ^ 

•  bankruptcy, 
«iter  an  act  of  bankruptcy ;  the  Defendant  knew  tha^  to  a  relessee 

the  bankrupt  was  insolvent  at  the  time  of  executing, /^^ ^"o^*  o^ 
it;    and   it   did   not   appear    that    lOOl,   of  the   peti-  io,<^y^c   ^is' 

tioning  creditor's  debt  had  been  contracted  within  si^  cpi;(valid,  al- 
though exe- 
cuted more  than  two  months  before  the  sningvoiit  of  the  commission. 
3.  Upon  a  contract  for  twenty-four  numbers  of  a  pecioiiical  wprk|  to  be  delivered 
monthly^  at  a  guinea  a  number,  a  Plaintiff  may  sue  for  the  numbers  actually  delivered, 
although  the  contract  be  not  •  reduced  iat«  vriting,  as  required  by  the  statute  of 
^uds. 

Vol.  III.  U  year! 
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I8S5.       years  before  the  suing  out  of  the  commission  of  bank- 

V*  '  ruptcy. 

Mayor  m  ,  .«. 

V.  The  jury  having  found  a  verdict  for  the  Plaintiff  on 

Fatms,      both  the  issues, 

Vaughan  Seijt  moved  for  a  nonsuit  on  several 
grounds.  First,  that  it  did  not  appear  that  100/.  of  tHe 
petitioning  creditor's  debt  had  been  contracted  within 
six  years  before  the  suing  out  of  the  commission.  Se- 
condly, that  the  release  was  valid,  inasmuch  as  it  was 
executed  more  than  two  months  before  the  issuing  of 
the  commission  of  bankruptcy,  and  that,  at  all  events, 
the  Plaintiff  ought  to  have  averred  in  his  replicatk>n 
that  the  Defendant  knew  of  the  act  of  bankruptcy  when 
he  took  the  release.  Thirdly,  that  the  assignees  could 
not  sue  the  Defendant  till  the  bankrupt's  part  of  the 
contract  was  performed  by  the  delivery  of  the  whole 
twenty-four  numbers;  and,  lastly,  that  the  contract  not 
having  been  reduced  to  writing  was  void  by  the  statute 
of  frauds,  as  the  work  was  not  to  be  completed  within 
a  year.     BqydeU  v.  Drummond,{a)  • 

Best  C.  J.  The  first  objection  which  has  been  made 
to  the  verdict,  is,  that  it  does  not  appear,  that  100/.  ol 
the  petitioning  creditor's  debt  was  contracted  within  six 
years  before  the  suing  out  of  the  commission  of  bank- 
ruptcy. I  think  it  would  be  highly  inconvenient  to  alloiv 
a  debtor  of  the  bankrupt's  estate  to  make  such  an  ob- 
jection. This  point  was  decided  by  the  Court  of  King's 
Bench  in  the  case  of  Quantock  v.  England  {b)  after  mucli 
consideration,  and  Lord  Mansfield  in  a  case  at  Nisi  Prius 
held,  that  the  bankrupt  himself  could  not,  after  having 
surrendered  to  his  commission,  avail  himself  of  the 
statute  of  limitations. 

These  decisions  came  under  the  consideration  of  thi 

(a)  iiE4Uhl4%.  (i)  s  J^ttrr.  %6iS. 

preseni 
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present  Chancellor  in  Ex  parte  Dea>dney{a\  and  his 
Lordship  confirmed  the  case  of  Quantock  v.  Engl^ndf 
but  held  that  the  rule  in  that  case  should  be  confined 
to  actions  brought  by  assignees  against  the  debtors  of 
the  estate,  and  could  not  be  extended  to  cases  in  which 
the  bankrupt  disputed  his  bankruptcy,  or  to  oppositions 
made  by  creditors  to  the  proof  of  debts  under  the  com* 
mission  that  were  more  than  six  years  standing.  We 
ought  to  diminish  as  much  as  possible  the  difficulties  of 
maintaining  actions  to  recover  debts  due  to  a  bankrupt's 
estate.'  It  would  be  wiser,  I  think,  to  prevent  the  bank- 
ruptcy fironi  (i)  being  questioned  in  any  action,  except  such 
as  are  brought  for  the  purpose  of  trying  the  validity  of 
the  commission,  by  the  bankrupt  or  any  creditors  who 
have  a  right  to  dispute  it. 

The  second  objection  is,  that  although  the  release  was 
after  an  act  of  bankruptcy,  and  the  Defendant  knew  that> 
the  bankrupt  was  insolvent  at  the  time  it  was  executed,  yet 
as  the  commission  was  not  issued  within  two  months  after 
the  release,  Sir  Samuel  Romilhj's  act  rendered  the  release 
valid,  the  Pkintiff  not  having  in  his  replication  alleged 
that  the  Defendant  knew  that  the  bankrupt  had  com- 
mitted an  act  of  bankruptcy  or  was  insolvent. 

I  think  the  Defendant  having  pleaded  that  the  release 
was  executed  before  the  bankruptcy,  andjt  being  proved 
«C  the  trial  that  it  was  executed  after,  the  plea  was  ne- 
gatived, and  the  Plaintiff  was  entitled  to  a  verdict  on 
this  issue. 

The  third  objection  was,  that  this  action  could  not 
be  maintained,  the  bankrupt  not  having  performed 
his  part  of  the  contract.  The  short  answer  to  this 
objection  is,  that  the  Defendant  put  an  end  to  the 
contract,  consequently  the  Plaintiff  was  entitled  to  re- 
cover for  the  amount  of  what  he  had  performed. 


18£5. 


Mavok 

V. 

FAltNE. 


(a)  i$Va.A'^Z.  {b)  rule  6  Gfo.  4,  e.  16. 

-' '"  XJ  f    ,•■-'"  If 
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1 S25.  If  a  man  agrees  to  deliver  me  one  hundred  quarters  of 

Mav  R       com,  and  after  I  have  received  ten  quarters,  I  decline 

V,  taking  any  more,  he  is  at  all  events  entitled  to  recover 

Payne.       against  me  the  value  of  the  ten  that  I  have  received* 

The  bankrupt  was  the  author  of  a  work  called  1%*? 

History  of  Royal  Residences,  which   he  published  by 

subscription  in  twenty-four  numbers,  at  the  pdce  of  one 

guinea  each  number.     The  numbers  were  printed  and 

left  at  the  publisher's  house  ready  for  delivery  monthly. 

Each  subscriber  received  his  numbers  at  the  house  of 

the  bankrupt.     The  whole  twenty-four  numbers  were 

Completed. 

The  Defendant  only  took  away  eight  numbersy  al- 
though he  was  informed  that  the  remaining  numbers 
were  ready  for  him. 

The  Defendant  broke  his  bargain  in  not  taking  the 
other  numbers,  and  was  liable  to  pay  for  thcrse  he  had, 
and  the  verdict  is  only  for  the  eight  that  were  received 
by  him* 

The  case  of  Boydell  v.  Drummpnd,  which  has  been 
referred  to  by  the  Defendant's  counsel,  shrews  that  the 
statute  of  frauds  will  prevent  Plaintifls  from  recover- 
ing on  the  original  contract,  where  it  was  not  io 
writing,  and  not  to  be  performed  within  a  year.  But 
neither  the  statute  nor  the  case  shew  that  Plaintifls 
are  not  to  be  paid  for  numbers  actually  received  by 
the  Defendant.  In  Boydell  v.  Drumntond^  Ae  l!)ef6nd- 
ant  had  paid  for  all  the  numbers  of  the  ^ork  subscribed 
for  that  he  had  received ;  and  the  question  was,' whether 
the  executory  part  of  the  contract  was  binding,  and  the 
Defendant  bound  to  take  and  pay  for  the  residue  of  the 
work.  The  reasoning  of  the  judges  in  that  case  is 
against  the  argunientof  the  Defendant's  counsel.  They 
consider  a  subscrq)tion  of  this  sort  as  a  divisible  contTACt 

The  meaning  of  the  contracting  parties,  when  they 
say  twenty-four  numbers^  at  one  guinea  each  number^  isp 
that  the  publisher  shall  be  paid  as  the  numbers  com^ 

^4 
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out^  not  that  he  is  to  wait  until  the  work  is  complete        1825. 
before  he  receives  any  money.  ^  ~' 

One  of  the  reasons  for  publishing  in  numbers  is,  that  ^^ 

the  publishers  have  not  sufficient  capital  to  complete  an       Patke. 
expensive  work.     Many  of  the  most  beautiful  works 
which  the  public  now  possess,  could  never  have  been 
brought  out  imless  the  publishers  had  been  paid  as  the 
numbers  were  delivered. 

If  the  Defendant  had  not  put  an  end  to  the  contract^ 
I  should  have  no  difficulty  in  saying,  that  the  bankrupt 
was  entided  to  be  paid  one  guinea  by  him  for  every 
number  that  he  received. 

The  rest  of  the  Court  concurring,  the  rule  was 

Refused* 


Waistell  v.  Atkinson.  Nhv.  xo. 

ASSUMI[SIT  for  the  hire  of  a  gig.     Plea  of  tender,  A  tender  and 
and  payment  into  Court  as  to  61.  part  of  the  de-  I»y»«>t  into 
mand,  and  non-assumpsit  as  to  the  rest.     The  Plaintiff  ^hjc^  the 
having  taken  the  51.  paid  in  on  the  plea  of  tender,  and  PlaintiflT's 
having  proceeded  to  trial,  there  was  a  verdict  for  the  j*"^*JL'i** 
Defendant  on  the  tender,  and  for  the  Plaintiff  on  the  40/^  will  not 

non-assumpsih  with  1/.  195.  damai^es.  S?*!^®  ^® 

^  ^  Defendant  to 

enter  a  w^ 
Spankie  Seijt.,  on  the  part  of  the  Defendant,  upon  an  g^on  on  tlie 

affidavit  stating  that   he   resided  within    the  city   of  ^^f*^?^ 

London^  moved  for  a  rule  to  shew  cause  why  he  should  act,  aUhough 

not  be  at  liberty  to  enter  a  suggestion  on  the  roll,  in  ^^®  *•■"*  ^ 

order  to  entide  himself  to  the  benefit  of  the  London  found  im  tlw 

court  of  conscience  act,  39  &  40  G.  3.  c.  104.     He  cited  DeftndavU 

Home  V.  Hughes  {a)  and  Cook  v.  Johnson  (4),  to  shew 

(a)  8\Eajf,346.  {h)  %  Pricey  1^. 

US  that 
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Waistell 
Atkinsox. 


that  where  a  debt  was  reduced  by  part  paytiient  beloiT 
5/.  before  action  brought,  the  case  was  within  the  act  t 
he  argued  that  a  tender  Was  equivalent  to  paft  payment^ 
and  he  distinguished  the  case  of  Heaward  v.  Fiopkins  (a}, 
in  which  the  contrary  had  been  holden,  on  the  ground 
that  it  Was  decided  on  a  different  act  of  parliament,  and 
before  part  payment  had  been  holden  to  bring  cases 
within  the  act. 


Best  C.  J.  The  case  in  Douglas  is  decisite  ofi  this 
point.  The  Court  was  of  opinion  in  that  case,  that 
where  a  tender  only  was  pleaded,  no  suggestion  ought  to 
be  entered.  There  is  no  subsequent  case  in  which 
that  principle  has  been  affected.  In  the  case  in  the  Ex- 
chequer, there  was  part  payment^  and  to  that  extent  thef 
debt  was  extinguished,  but  it  cannot  be  said  to  be  ex-^ 
tinguished  by  a  tender. 

Rule  refii8ed.(&) 


(a)  Doug.  44S.        {b)  But  see  Jordan  v.  Strongs  5  AT.  (2f  5L 196^ 


Noiv.  iZm 


Anderson  v.  Shaw. 


Where  a 
Plaintiff  doe« 
not  appear,  a 
verdict  canoiot 
be  taken 
against  hirai, 
though  the 
Defendant 
pleads  a  ten- 
der. 


HTHE  Defendant,  who  had  pleaded  a  tender,  and  paid 
money  into  Court,  took  down  the  record  by  pVoViso^ 
and  the  Plaintiff  not  appearing,  a  verdict  ^ite  taken  fbf 
the  Defendant  upon  the  authority  of  dUheridge  ▼• 
Smith  (fl),  and  Harding  v.  Spicer  (4),  where  it  is  laid 
down  that  a  Plaintiff  cannot  be  nonsuited  after  a  plea  of 
tender. 


(a)  %H.Bl.m. 


{b)  iCamfbi32y. 


Onskm 


■rf       • « 
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Vnskno,  Serjt.,  on  the  authority  of  Hicks  v.  Young  (at), 
Gardener  v.  Davis  (i),  and  Dennis  v.  Dennis  (c),  in 
which  the  practioe  is  laid  down  the  other  way,  obtained 
«  rule  nisi  to  set  aside  this  verdict. 

TadA/i  Serjtf  who  shewed  cause,  contended  that  the 
opinion  of  Heath  J.  in  the  two  cases  cited  at  Nisi  Prius 
was  correct,  because  the  judgment  of  nonsuit  is,  *^  that 
the  Plaintiff  take  nothing  by  his  writ,''  whereas  upon  a 
plea  of  tender  and  payment  of  money  into  Court,  it  ap- 
pears he  takes  something,  and,  therefore,  cannot  be 
supposed  to  abandon  his  suits* 

Best  C*  X  My  opinion  at  the  trial  was,  that  as  there 
was  one  issue  on  the  Plaintiff,  and  the  tender  applied 
only  to  a  part  of  the  demand,  a  verdict  could  not  be 
given  against  the  Plaintiff  in  his  absence. 

The  case  of  Gvtheridge  v.  Smith  was  cited  to  me. 
I  understood  that  in  Gutheridge  v.  Smith  it  had  been 
decided  by  the  Court  of  Common  Pleas,  that  when 
a  tender  was  pleaded,  there  could  not  be  a  nonsuit,  but 
the  Defendant  must  have  a  verdict  I  find  that  no  other 
Judge  says  any  thing  on  this  point,  but  Mr.  Justice 
Heath.  The  case  in  Campbell  was  also  decided  by  the 
same  learned  Judge.  No  man  can  entertain  a  higher 
respect  for  the  opinion  of  any  Judge  than  I  do  for  that 
of  Mr.  Justice  Heath.  If  there  was  any  thing  like  a 
defect  in  the  comprehensive  and  accurate  mind  of  that 
excellent  man,  it  was,  that  it  could  not  easily  descend 
to  the  consideration  of  such  points  as  that  now  to  be 
decided.  It  was  the  practice  to  call  the  Plaintiff  in 
every  case:  if  he  did  not  answer,  no  verdict  could  be 
given  against  him.     At  this  day  if  the  Plaintiff's  coua- 
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set  informs  the  Courti  whilst  the  jury  are  considering 
their  verdict,  that  the  Plaintiff  does  not  appear,  a  nonsuit 
is  entered.  Can  there  then  be  any  thing  but  a  nonsuit, 
when,  instead  of  disappearing  just  before  the  end  of  the 
cause,  he  does  not  appear  at  all  ?  It  is  said,  that  when 
there  is  a  tender,  he  takes  something  ^y  bis  writ ;  so  he 
does,  if  money  be  paid  into  Court,  and  he  takes  it  out, 
and  it  has  been  often  held,  that  a  Plaintiff  may  be  non^ 
suited  after  payment  of  money  into  Court. 
The  verdict  must  be  set  aside. 


Park  J.  I  am  of  the  same  opinion ;  there  cannot  be  a 
verdict  unless  the  Plaintiff  appears,  and  there  is  no  case 
which  has  established  a  contrary  rule.  In  the  case  on 
which  so  much  reliance  has  been  placed,  it  is  said,  <*  in 
joint  actions  there  cannot  be  a  nonsuit,  because  of  the 
incongruity."  There  is  the  same  incongruity  in  the 
present  instance,  and  though  we  have  been  pressed  with 
the  opinion  of  Mr.  Justice  Heathy  the  weight  of  autho- 
rity the  other  way  must  prevail  here. 

The  rest  of  the  Court  concurring,  the  rule  was  made 

Absolute. 


Na^»  19. 


MUNN  *;•  GODBOLD. 


The  Plaintiff    (^QVENANT  on  an  agreement  under  seaf,  by  Which, 

had  lost  his        ^^  -    -      —        

part  of  an 
agreement 
under  seal 
after  it  had 
been  duly 
stamped. 

At  the  trial  of  an  action  on  the  agreement,  the  Defendant,  upon  notice,  produced 
his  party  unstamped,  and  the  Plaintiffy  the  draft  of  the  agreement. 

Heldy  that  the  Defendant's  part,  unstamped,  might  be  recmved  tn  evidence. 

Defendant 


in  consideration  of  the  Plaintiff  having  for  that  put*-* 
pose  paid  the  Defendant  SOO/.,  the  Defendant  agreed  to 
consign  to  the  Plaintiff  600/.  worth  of  OodbottTs  Feget" 
able  Balsam.     Plaintiff  was  to  be  the  agent,  and  the 
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Def^dant  was  to  take  back,  at  the  price  paid  for  the  ISfS* 
same,  all  that  the  Plaintiff  shoald  be  unable  to  dispose 
df  in  six  months.  Averment  that  the  Plaintiff  in  that 
time  was  able  to  dispose  of  no  more  than  would  produce 
IS/.  65.  Sd.  Breach  that  the  Defendant  refused  to  take 
back  the  residue,  pursuant  to  his  agreement.  The 
Plaintiff  excused  himself  from  prqfertj  by  an  allegation 
that  the  deed  was  lost.  At.  the  trial  before  Best  C.  J.^ 
London  sittings,  after  Trinity  term  last,  the  PlainUfl^ 
after  having  given  the  Defendant  notice  to  produce  the 
counterpart,  and  having  proved  the  loss  of  the  deed  de^ 
clared  on^  which  had  been  executed  by  the  Defendant 
only,  offered  in  evidence  the  draft  of  the  deed ;  the  De- 
fendant's counsel  at  the  same  time  produced  the  countep- 
part,  executed  by  the  Plaintiff  only,  and  unstamped, 
and  insisted  that  the  draft  could  not  be  received,  because 
the  counterpart  was  in  Court ;  and  that  the  counterpaiC 
could  not  be  received,  because  it  was  unstamped.  The 
objection,  however,  having  been  overruled,  and  the  unr- 
stamped  counterpart  holden  to  be  admissible  evidence  of 
the  lost  deed,  the  jury  found  their  verdict  for  Uie  Plaintiff. 

Bosofiquetf  Serjt.,  having  on  the  above  objections  ob- 
tained a  rule  nisi  for  a  new  trial, 

Wildey  Seijt,  now  shewed  cause.  The  Plaintiff  was 
entitled  to  produce  in  evidence  either  the  draft  or  the 
counterpart  of  the  lost  deed,  because  if  both  were  rejected 
the  Defendant  would  obtain  an  advantage  by  his  own 
vrrong  in  omitting  to  stamp  the  counterpart.  The 
counterpart,  if  read;  must  be  read  as  a  copy,  and  not  as 
a  deed,  because  if  it  were  read  as  a  deed  the  Plaintiff 
must  have  been  nonsuited,  inasmuch  as  he  had  declared 
on  a  deed  executed  by  the  Defendant,  and  the  countev- 
part  was  executed  only  by  the  Plaintiff.  As  a  cqpy»  it 
required  no  stamp. 

Bosanquet. 
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18f  5.  BosanqueL    When  a  deed  is  lost,  the  next  best  evi^ 

dence  most  be  produced;  and  the  counterpart  is  the 
next  best:  Bex  v.  CasUeton{a\  Villiers  v.  ViUiers.{]b) 
BuU.  N.P.  054.  But  if  the  counterpart  be  produced,  it 
must  be  produced  as  a  deed,  not  as  a  copy;  it  being  to  all 
intents  an  original.  If  it  be  produced  as  a  deed,  it  ought 
to  have  a  separate  stamp  under  the  provisions  of  65  G.  S. 
c.  184.,  if  on  no  other  ground,  at  all  events,  because  the 
two  instruments  contain  together  more  than  2160  words. 

* 

Best  -C.  J.  On  the  trial  the  Plaintiff  proved  that 
there  were  two  parts  of  the  deed  on  which  the  action 
was  brought,  one  of  which,  executed  by  the  Plaintiff 
was  delivered  to  the  Defendant,  and  the  cither,  executed 
by  the  Defendant,  was  delivered  to  the  Plaintiff.  The 
loss  of  the  latter  was  then  shewn,  and  the  Plaintiff's 
counsel  offered  a  copy  in  evidence.  Upon  this  the 
counsel  for  the  Defendant  produced  the  part  executed 
by  the  Plaintiff,  which  was  not  stamped,  and  insisted 
that  this  part  could  not  be  read  for  want  of  a  stamp,  but 
that  as  it  was  in  existence,  and  the  best  evidence  of  the 
contents  of  the  lost  deed,  I  could  not  receive  any  copy 
in  evidence.  I  thought  this  part  was  the  best  evidence 
of  the  contents  of  the  lost  deed,  but  that  it  was  ad- 
missible without  a  stamp ;  and  it  was  accordingly  read. 

When  there  are  two  instruments  executed  as  parts  of 
a  deed,  one  of  these  parts  is  more  authentic  and  satis- 
factory evidence  of  the  contents  of  the  other  part  than 
any  other  draft  or  copy.  It  is  prepared  with  more  care 
than  any  other  copy ;  and  the  party  who  produces  it^ 
and  against  whom  it  is  used,  by  taking  and  keeping  it  as 
ar  part  of  the  deed,  admits  its  accuracy.  The  Courts 
have,  therefore,  always  required,  that  if  one  part  of  a 
deed  be  lost  and  another  part  be  in  existence,  it  must 
be  produced,  or  shewn  to  be  in  the  hands  of  the  oppo- 

(a)  6  7.  R.  »36.  (h)  %  Atk.  >x. 
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site  party,  and  then  on  his  refusing  to  produce  on  notice 
a  copy  may  be  received.  In  BuUer^s  Nisi  Priusy  254^.^ 
it  is  said,  "  If  it  come  out  in  evidence,  that  there  are  two 
parts  executed,  and  the  loss  of  one  only  is  proved,  per- 
haps a  copy  could  not  be  admitted."  In  Villiers  v.  VillierSf 
Lord  Hardwick  says,  ^^  If  an  original  deed  is  lost  the 
counterpart  may  be  read ;  and  if  there  is  no  counterpart 
£>rthcomuig,  then  a  copy  may  be  admitted."  In  iTie 
King  V.  Castleton  it  was  held,  that  a  person  who  had  one 
of  the  parts  of  an  indenture  of  apprenticeship  ought  to 
have  been  called  to  produce  such  part,  and  that  no  other 
evidence  of  the  indenture  could  be  received. 

These  Cases  prove  that  the  part  of  the  indenture  in 
the  hands  of  the  Defendant  was  the  proper  proof  of  the 
contents  of  the  pait  that  was  lost. 

Then  comes  the  question,  could  this  part  be  received 
without  a  stamp  ?  I  think  it  required  no  stamp.  It  was 
hot  produced  as  a  deed,  but  merely  as  secondaty  evidence 
of  the  contents  of  another  instrument  which  was  lost. 

It  could  not  be  read  as  a  deed  by  the  Plaintif!^  be- 
cause it  was  not  executed  by  the  Defendant,  it  was  only 
tised  as  an  authenticated  copy  of  the  deed,  which  the 
Defendant  had  executed.  Copies  need  not  be  stamped, 
and,  therefore,  this,  which  could  only  be  read  as  a  copy, 
required  no  stamp.  In  Waller  v.  Horsfall  (a),  the  De- 
fendant being  in  possession  of  a  stamped  agreement  the 
Plaintiff  proved  a  notice  to  produce,  and  then  offered  an 
mistamped  part,  which  had  been  executed  by  both  parties. 
Lord  EUenborough  said,  "  It  may  be  received  as  a  copy, 
although,  if  properly  stamped,  it  might  have  been  used 
as  an  original."  In  Gamons  v.  Swift  (A)  the  Court  held, 
that  if  the  party  who  had  the  stamped  part  of  an  agree- 
ment did  not  produce  it  on  notice,  he  who  had  the  un- 
stamped part  might  give  secondary  evidence. 


1825. 


(a)  1  Campb.  501. 


{k)  1  TauntmS07* 
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I  am,  therefore,  of  opinio^,  that  this  paper  was  pro* 
perly  received,  and  that  there  ought  not  to  be  a  new 
trial. 

Rule  refused. 


Nov*  aa. 


Lake  v.  Silk. 


Arrest  under 
the  name  of 
StepbenT^ilk. 
Bail-bond  ex- 
ecuted in  the 
name  of  StC' 
pben  Thomas 
Silk:  Held, 
ill. 


^PHE  Defendant  was  arrested  on  a  capias  ad  re^ 
spondendum^  by  the  name  of  Stephen  T.  Silk ;  h(^ 
afterwards  executed  to  the  sheriff  a  bail  bond,  in  the 
name  of  Stephen  Thomas  Silky  by  which,  as  was  now 
stated  on  affidavit,  he  had  always  been  called  and 
known. 

« 

Bosanquet  Serjt  having  obtained  a  rule  nisi  to  cancel 
the  bond,  under  these  circumstances, 

Vaughan  Serjt,  who  shewed  cause  against  the  rule^ 
insisted,  tliat  the  objection  was  waived  by  the  Defend- 
ant's signing  the  bond. 

To  which  it  was  answered,  that  a  bail  bond  is  signed 
by  compulsion,  and  that  the  real  waiver  would  have 
been,  to  have  signed  in  the  erroneous  name  of  the  ac- 
rest    Taylor  v.  Mutherman  {a)  was  relied  on  as  in  point 

Cur.  adv.  vult. 

Best  C.  J.  We  find  ourselves  fettered  by  the  de- 
cisions in  this  court  and  the  King's  Bench,  and  as  the 
party  may  have  acted  on  those  decisions,  the  bail  bond 
must  be  set  aside,  but  without  costs.  For  the  future 
we  shall  not  give  relief  on  motion  in  similar  cases. 

Rule  absolute. 


(a)  6  A  Moorit  %6a* 
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Brook  v.  Carpenter.  Nov.  %3. 

'T'HIS  was  an  action  against  the  Defendant,  for  ma-  An  action  may 

liciously  lodging  against  the  Plaintiff,  when  a  pri-  ^  brought  to 

soner  in  the  Fleelj  a  detainer,  and  detaining  her,  in  an  nuges  for  a 

action  on  a  bill  of  exchange  for  1 0/.,  having  at  that  nialicious  suit, 

time  no  reasonable  or  probable  cause  for  such  detainer.  ^^^^  ^^j^  j^ 

The  termination  of  the  Defendant's  suit  on  the  bill  terminated  by 

was  averred  as  follows :    *^  That  such  proceedinfirs  were  ™^*  ^/  ^^^^\ 
^  11,  ^  and  the  rule  u 

mereapon  had,  that  m  Easter  term  1825,  by  a  certain  evidence  of 

rule  or  order  made  in  the  suit  by  the  Court  of  Common  ^f  termin- 
Pleas,  it  was  ordered,  that  the  Defendant  in  that  suit  ,„|^ 
should  be  discharged  out  of  the  custody  of  the  warden 
of  the  Fleel  as  to  Plaintiff's  suit  in  that  action,  and  that 
all  further  proceedings  in  the  cause  should  be  stayed, 
and  the  bill  of  exchange  on  which  the  action  was 
brought  be  delivered  up  to  the  Defendant ;  and  the  said 
i^ion  was  and  is,  by  means  of  the  premises,  and  ac- 
cording to  the  course  of  the  Court,  wholly  ended  and 
determined/' 

At  the  trial  before  Besl  C,  J.,  Middlesex  sittings  after 
Tiinity  term  last,  the  prothonotary  was  called,  and 
produced  the  rule  of  court  in  the  above  terms ;  he  stated 
it  to  have  been  obtained  on  the  affidavit  of  the  party. 

The  admission  of  the  rule  was  objected  to,  on  the 
ground*,  first,  that  it  did  not  shew  any  termination  of 
ihe  suit;  secondly,  that  having  been  obtained  by  the 
liffidavit  of  the  party,  it  wotild,  if  received,  enable  her 
indirectly  to  give  evidence  in  her  own  cause:  but  the 
learned  Chief  Justice  permitted  it  to  be  read,  and  a 
verdict  was  found  for  the  Plaintiff. 

wade 
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18S5.  Wilde  Serjt.  moved  for  a  rule  nisi  to  set  this  verdict 

^  -^"^         aside  and  enter  a  nonsuit,  on  the  objections  above  stated. 

^,  He  cited  Habershon  v.  Troby  (a),  where  in  an  action  for 

Cabpentsr.   a  malicious  arrest,  Lord  Kenyan  refused  to  admit  as  a 

witness,  to  prove  the  circumstances  of  the  precedmg 

suit,  an  arbitrator  who  had  examined  the  parties,  and 

had  made  an  award  in  favor  of  the  Defendant  in  that 

suit. 


Vaughan  and  Ijrmes  Serjts.  shewed  cause.  The  rale 
was  admissible  from  necessity.  It  was  necessary  for  the 
Plaintiff  to  shew  the  termination  of  the  preceding  suit; 
and  as  it  was  terminated  by  the  rule,  the  rule  was  the 
only  evidence  of  its  termination.  In  Habershon  v.  Troby 
the  arbitrator  was  called,  not  merely  to  shew  the  ter- 
mination, but  the  circumstances  of  the  preceding  suit 

Toddy  and  Peake  Serjts.  in  support  of  the  rule. 

The  termination  of  the  prior  suit  is  a  material  fact 
towards  the  support  of  the  Plaintiff's  action ;  and  if 
she  be  permitted  to  prove  it  by  the  rule,  she  does  in 
effect  prove  it  by  her  own  affidavit,  which  cannot  be. 
permitted.  Thus  the  record  of  a  conviction  is  never  ad* 
mitted  as  proof  of  any  injury  for  which  redress  is  sought 
by  action,  for  if  it  were,  the  Plaintiff  would  succeed  by 
his  own  testimony.  Gilb.  Evid,  30,  S 1 .  Bea:  v.  Boston  {b}^ 
Burdon  v.  Browning,  (c)  In  an  action  against  the  hun- 
dred, indeed,  for  a  robbery,  the  party  is  permitted  to 
give  evidence  of  the  robbery,  from  the  necessity  of  the 
case,  because  in  general  no  other  evidence  can  be  pro- 
cured. But  in  the  present  instance  the  rule  of  Court 
might  probably  have  been  obtained  by  other  evidence 


than 
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tban  the  Plaintiff's  affidavit,  and,  therefore,  ought  not        1825* 

to  be  admitted  in  support  of  her  action.  Y^  "^^ 

Brook 

V. 
Best  C*  J.     I  was  exceeding  desirous  that  a  rule  to    Carwhtbe* 

shew  cause  why  there  should  not  be  a  new  trial,  should 
be  granted  in  this  case,  that  we  might  ascertain  wheAier 
I  had  allowed  the  rule  for  staying  the  proceedings  in 
the  first  cause  to  be  applied  to  the  questions  of  malice 
or  want  of  probable  cause,  or  to  influence  the  jury  in 
assessing  the  damages.  I  recollected  that  I  had  ad- 
mitted it  in  evidence,  only  to  prove  that  the  first  cause 
was  ended,  because  it  was  the  only  evidence  by  which  that 
fact  could  be  proved.  It  is  now  admitted,  that  it  was  used 
for  no  other  purpose.  Of  this  and  of  this  only.  I  now 
think  it  was  legal  evidence.  It  has  been  well  observed  at 
the  bar,  that  when  a  suit  has  been  tenninated  by  rule 
of  Court,  unless  the  rule  can  be  received  in  evidence, 
an  action  for  maliciously  holding  to  bail  can  never  be 
brought  in  such  a  case.  The  rule  of  Court  is  receiv- 
able, on  the  principle  of  necessity,  as  you  allow  a  Plain- 
tiff to  prove  by  his  own  testimony  that  he  was  robbed, 
in  an  action  against  the  hundred,  robberies  being  usu- 
ally committed  when  no  one  is  near  but  the  person 
robbed  and  the  thieves.  Another  case  has  been  men- 
tioned to  me  by  Brother  GaseUe  —  where  a  rule  of 
Court  is  received  in  evidence,  and  none  of  us  ever  heard 
that  it  was  objected  to,  because  obtained  on  the  oath  of 
the  party  by  whom  it  is  produced ;  namely,  in  an  action 
for  trespass,  when  the  trespass  is  committed  under  a  writ 
that  is  set  aside  by  the  Court  for  irregularity.  In  that 
case  the  rule  goes  immediately  to  the  point  on  which 
the  whole  cause  turns. 

In  the  present  case  the  rule  was  only  to  prove  a  col- 
lateral fact.  It  has  been  said  in  argument,  that  if  a 
party  intends  to  bring  an  action  for  maliciously  holding 

him 
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1885;       him  to  bail,  he  roust  have  the  original  cause  dispose^  o£ 
by  a  verdict  in  his  fiivour,  or  he  <nu6t  not  offer  his  pwn. 
affidavit  in  support  of  any  rule  that  he  intends  to  use  in 
such  an  action.     It  would  be  a  barbarous  law  that  re- 
fused redress  for  an  unjust  imprisonment,  because  lie^ 
who  had  suffered  it  chose  to  seek  relief  from  his  misery 
by  a  reference,  or  other  legal  mode  by  which  it  could, 
be  ended  in  a  short  time,  and  did  not  wait  until'  he 
could  bring  his  oppressor  to  a  regular  trials 

In  this  case,  the  Plaintiff  at  first  only  applied  to  be, 
discharged  out  of  custody.  Upon  that  application  being 
made,  both  parties,  on  the  recommendation  of  the 
Court,  agreed  to  refer  the  whole  cause  to  the  pro- 
thooQtary,  whose  award  vf.s^  the  foundation  of  t;he  rule 
for  determining  the  cause.  With  respect  to  the  party's 
not  joining  in  the  affidavit,  if  he  intends  to  offer  in  evi«. 
dence  the  rule  that  he  seeks  to  obtain,  I  think  the 
Court  would  not  be  inclined  to  grant  such  a  rule,  if 
the  party  applying  for  it  did  not  join  in  the  affidavit. 
We  should  suspect  that  we  were  not  informed  of  the 
Ythoke  truth.  I  am  also  disinclined  to  say,  that  a  rule 
cannot  be  used  in  evidence  for  the  purpose  for  which 
tins  rule  was  used,  if  obtained  on  the  oath  of  the  party 
using  it.  Regard  to  truth,  which  is  the  foundation  of 
the  law  of  evidence,  can  never  require  so  strict  a  rule^ 
and  it  would  prevent  us  from  affording  relief  in  many 
cases  of  great  oppression.  I  mean  not  to  in^inge  on  the 
principle,  that  a  verdict  in  a  criminal  case  cannot  be 
g^ven  in  evidence  by  the  prosejcutor  in  support  of  a  civil 
action.  We  should,  as  fiir  as  we  can,  take  from  pro- 
secutors every  temptation  to  go  beyond  the  truth  in 
their  evidence.  This  is  a  general  rule,  but  necessiQr 
has  occasioned  some  exceptions  to  it.  A  prosecutor  ob- 
tains by  the  conviction  of  a  felon  restitqtion  of  his  gopds^ 
and  yet  the  prosecutor  is  a  competent  witness  on  the 

trial 
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trial  of  the  felon.  The  owner  of  goods  stolen  can  main- 
tain no  action  to  recover  them  until  be  has  prosecuted 
the  supposed  thief. 

If  you  prevent  the  owner  of  goods  stolen  from  giving 
evidence  on  the  trial  of  an  indictment  for  the  felony,  be- 
cause be  may  by  such  evidence  obtain  restitution  of  bis 
goods  without  4U1  action,  you  would  often  defeat  public 
Justice.  It  would  be  absurd  to  expect  a  prosecutor  to 
bring  his  action,  after  ihe  person  who  stole  his  goods  is 
convicted. 

In  the  present  case  it  cannot  be  proved  that  the 
original  suit  is  ended,  but  by  the  order  by  which  the 
proceedings  in  it  were  stayed :  from  necessity,  therefore, 
that  order  must  be  permitted  to  be  read  in  evidence, 
for  the  purpose  of  proving  the  proceedings  stayed,  and 
for  that  purpose  only.  I  am  of  opinion  that  the  rule 
for  a  new  trial  should  be  discharged.      ^  « 

ParIc  J.  concurred. 

BuRROUOH  J.  The  production  of  this  order  was  to 
prove  nothing  but  that  the  former  suit  had  terminated. 
As  to  the  means  by  which  that  order  was  obtained,  it 
would  make  no  material  diflference  whether  it  were  pro- 
cured at  the  instance  of  the  party,  or  immediately  upon 
her  affidavit  It  would  be  most  oppressive,  if  the  party 
could  by  any  such  objection  be  prevented  from  main- 
taining this  action.  She  is  unjustly  confined  in  gaol, 
and  according  to  the  argument  which  has  been  used,, 
she  must  lose  all  hope  of  redress  for  the  wrongous  im- 
prisonment if  she  applies  to  this  Court  for  her  enlarg- 
ment  The  rule  of  Court  which  terminated  the  former 
suit^  must  indeed  be  received  in  evidence  from  the  ne- 
cessity of  the  case.  If,  as  is  clear,  the  termination  of  the 
suit  must  be  proved,  it  can  only  be  proved  by  shewing 
the  act  of  the  Court  which  effected  its  termination;  and 

Vol,  III.  X  though 
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1825*        though  that  act  should  have   been  occasioned  by  the 

^gffjQg^       affidavit  of  the  party,  that  circumstance,  as  it  cannot 

V.  dispense  with,  so  it  ought  not  to  exclude  the  only  proof 

(;a»fbntxr.    ^£  which  the  thing  is  capable.     But  in  actions  against 

the  hundred,  and  other  instances  in  which  the  evidence 

of  the  party  interested  is  the  only  evidence  which  the 

case  furnishes,  it  has  always  been  received. 

.     ,  Gaselee  J.     The  question  for  the   decision  of  the 

Court  lies  in  a  narrow  compass.  In  order  to  sustain  an 
action  for  a  malicious  prosecution,  the  party  suing  must 
shew  that  the  former  suit  is  at  an  end ;  he  must  also 
state  this  in  his  declaration,  as  well  as  the  means  by 
which  the  suit  was  ended.  In  the  present  case  the  suit 
complained  of  was  ended  by  rule  of  Court ;  and  how  can 
that  be  proved  except  by  the  production  of  the  rule? 
The  rule  is  put  in,  merely  to  shew  that  the  suit  was 
ended,  and  it  is^  immaterial  how  the  rule  was  obtained. 
It  is  urged,  indeed,  that  the  jury  may  be  prejudiced  by 
hearing  the  contents  of  the  rule ;  (although  the  rule  in 
the  present  instance  shews  none  of  the  circumstances  of 
the  former  cause ;)  but  there  are  many  cases  in  which 
evidence  cannot  be  excluded,  although  it  may  avail 
to  produce  an  un&vorable  impression,  as  where  the 
confession  of  a  prisoner  is  read,  which  has  often  a 
tendency  to  implicate  others.  In  civil  actions  too, 
what  is  said  by  one  defendant  is  often  binding  upon 
another ;  so  that  this  circumstance  alone  cannot  be  any 
ground  for  excluding  the  evidence;  and  as  there  was  no 
other  mode  by  which  the  fact  could  have  bedi  proved 
in  the  present  cose,  the  rule  which  has  been  obtained  on 
the  part  of  the  Defendant  must  be 

Discharged. 
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Same  Case. 

nPHE  rule  for  a  new  trial  in  this  case  having  been  disr 
charged  as  above, 

Wilde  aRjQTwards  moved  in  arrest  of  judgment,  that 
it  did  not  appear  upon  the  record  that  the  first  action  was 
at  an  end  before  the  second  had  been  commenced.  He 
argued  that  a  stay  of  proceedings  by  rule  of  Court  was  not 
atermination  of  a  suit,  because  the  stay  might  be  only  tern* 
porary,  and  the  action  afterwards  proceeded  in,  and  because 
it  would  not,  like  a  regular  termination,  be  a  bar  to  aa 
action  for  the  same  cause  in  another  court :  further,  as  it 
was  obtained  by  the  affidavit  of  the  party,  he  ought  not 
to  be  permitted  to  proceed  against  his  opponent  upon 
no  better  foundation  than  his  own  testimony. 

Best  C.  J.  It  has  been  insisted  that  it  does  not  ap- 
pear on  this  record,  that  the  action  in  which  the  Plaintiff 
was  maliciously  and  without  probable  cause  detained  in 
prison,  is  at  an  end. 

The  declaration  states  a  rule  of  Court  by  which  it  was 
ordered  that  the  proceedings  in  this  action  should  be 
stayed,  that  the  Defendant  should  be  discharged  out  of 
custody,  and  that  the  Plaintiff  should  deliver  up  the  bill  of 
exchange  on  which  the  action  was  brought.  After  such  a 
rule  that  action  could  never  be  stirred  again  in  this  Court. 
If  this  Court  had  authority  by  rule  to  put  an  end  to  the 
cause,  it  was  at  an  end.  There  are  many  cases  in  which 
actions  may  be  stopped  by  rules  of  court.  If  ever  this 
may  be  done,  the  Court  will  presume  that  it  was  rightly 
done,  when  it  is  attempted  to  arrest  the  judgment  after 
the  verdict  of  a  jury.  All  of  us  know  that  the  power  of 
stopping  the  action  was  properly  exercised  in  this  case. 

X  2  Stopping 
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Stopping  the  cause  by  rule  of  Court  would  not,  it  is 
urged,  prevent  the  Plaintiff  from  bringing  another  action 
in  another  court ;  neither  does  a  nonsuit  on  the  merits ; 
CAfiP£NTSR.  and  yet  if  it  were  determined  that  when  the  Plaintiff  in 
the  original  cause  was  nonsuited,  no  action  could  be 
brought  against  him  for  maliciously  holding  to  bail,  such 
a  determination  would  be  a  receipt  for  a  safe  mode  of  in- 
dulging in  oppression  or  revenge.  A  pei'son  who  had 
gratified  his  malice  by  immuring  in  a  prison  a  fellow 
creature  for  months,  by  not  appearing  when  an  indignant 
JQi'y  were  about  to  deliver  a  verdict  against  him,  might, 
if  this  were  law,  avoid  an  action  for  maliciously  holding 
to  bail.  All  that  is  required  in  such  an  action  is,  to 
shew  that  the  first  action  is  at  an  end,  not  that  the 
cause  of  such  action  is  finally  decided  on. 

I  am,  therefore,  of  opinion,  that  it  does  appear  in  the 
declaration  in  this  case,  that  the  original  action  was  at  an 
end  when  the  action  for  maliciously  holding  to  bail  was 
brought,  and  that  we  should  not  grant  a  rule  to  shew 
cause  why  the  judgment  should  not  be  arrested. 

Rule  refused. 


^<*^^  *5*  Strong  v.  Harvey. 

I.  Antiso-  /T^HE  declaration  stated,  that  Plaintiff^  before  and  at 
darionofship.  ^^^  ^f^^  ^j^^  ^^^^  ^p  making  the  policy  of  assur- 
ownert  for  the  t       .     «  ^  .  x  i  11 

mutual  innir-    ^i^ce  thereinafter  mentioned,  (to  wit),  on  the  15th  day 

ance  of  each 

other^s  ships,  in  which  each  member  is  only  liable  to  the  extent  of  his  subscription,  is 

not  illegal  under  the  6  G.  i.  c.  i8. 

••  Where,  by  the  terms  of  a  policy,  losses  were  to  be  paid  in  three  months  after  an 
adjustment  by  a  committee  of  the  insurers,  and  the  committee  refused  to  adjust  upon 
the  request  of  the  insured :  Held,  he  might  sue  on  the  policy,  notwithstanding  there 
had  been  no  adjustment. 

3.  When  a  party  has  separate  demands  for  unequal  sums  against  several  pertons, 
an  ofo  of  one  sum  for  the  debts  of  all,  will  not  support  a  plea,  stating  that  a  certain 
portioii  of  the  sum  was  tendered  for  the  debt  of  one. 

4«  An  offer  of  a  certain  sum  in  foO  of  a  demand  it 'not  a  legal  tender. 

of 
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of  February  1822,  and  from- thence  continually  until 
the  15th  day  of  February  1823,  was  a  ship  owner  and 
member,  together  with  Defendant  and  divers  other 
persons,  of  a  certain  society  or  association  called  the 
Pacific  Association ;  and  that  the  ship  or  vessel  there- 
inafter mentioned  was  from  the  day  of  the  date  an4 
making  of  the  policy  of  assurance,  admitted  into  and 
entered  in  the  said  society ;  that  Plaintiff  theretofore, 
(to  wit)  on  the  7th  of  March  1822,  caused  to  be 
made  a  certain  policy  of  assurance,  purporting  there- 
by and  containing  therein,  that  Plaintiff,  as  well  in  his 
own  name  as  for  and  in  the  name  and  names  of  all 
and  every  other  person  or  persons  to  whom  the  same 
might  appertain  in  part  or  in  all,  did  make  insurance 
on  the  ship  Waterloo^  at  and  from  all  ports  and  places, 
not  excepted  by  the  rules  of  the  association,  froin 
the  15th  oi  February  1822  to  the  15th  oi  Fdruary 
182S,  for  1500/.,  against  all  perils  and  losses;  the  as- 
surer^  agreeing  to  contribute,  each  one  according  to  the 
rate  and  quantity  of  his  sum  therein  assured,  and  con- 
fessing themselves  paid  the  consideration  due  to  them 
for  that  assurance  by  the  assured,  at  and  after  the  rate 
of  J  2  guineas  "per  cent. per  annum  :  A nd  Plaintiff  averred, 
that  the  rules  and  regulations  of  the  Pacific  Association, 
mentioned  in  and  referred  to  by  the  policy,  and  the 
indorsement  thereon,  were  as  follows :  First,  that  Messrs. 
Thomas  Jackson^  John  Phillips^  S.  F.  Jame$^  Davis  Hew^ 
soHj  Samuel  Bryan^  Richard  Harvey^  and  Benjamin 
Barrett^  be  appointed  a  committee  for  settling  averages, 
and  managing  the  affairs  of  that  association  for  the 
then  present  year :  —  The  Plaintiff  then  set  but  several 
other  rules  to  the  number  of  twenty-four,  among  which 
were, — Third,  that  before  any  ship  should  be  insured 
there  should  be  paid  five  shillings  per  center  on  the  sum 
insured,  towards  defraying  the  necessary  expences ;  and 
there  should  also  be  paid  the  charge  for  the  policy  and 
power  of  attorney :  Sixth,  that  ships  under  200  tons  should 
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have  200  fathoms  of  cable,  three  bower  anchors,  and 
two  kedges,  and  ships  of  200  tons  and  upwards,  should 
have  240  fathoms  of  cable,  three  bower  anchors,  and  two 
kedges,  and  that  a  chain  cable  of  ninety  fathoms,  ap- 
proved by  the  surveyors,  should  be  allowed  m  lieu  of  one 
rope  cable  for  a  vessel  of  200  tons  and  upwards^  and  that 
eighty  fathoms  of  such  chain  cable  should  be  allowed  to 
a  vessel  of  a  less  tonnage,  but  that  ships ,  of  850  tons 
and  upwards,  sailing  to  the  East  Indies^  should  have  not 
less  than  800  fathoms  of  good  cable :  Eighth^  that  no 
sails  cut  away  or  lost  (save  and  except  those  going  with* 
the  masts),  nor  cables  washed  from  the  decks,  should  be 
allowed   under   average :   Fourteenth,  that  in   case  of 
loss  or  average,  the  same  should  be  paid  for  in  two 
months  from  adjustment :    Twenty-fourth,  that  the  se- 
veral ship  owners,  whose  names  were  thereunder  written, 
did  severally  and   respectively,  but  hot  jointly  or  in 
partnership,  or  the  one  for  the  otlier  of  them,  but  each 
of  them  only,  in  his  own  name  and  on  his  own  account, 
thereby  mutually  agree  to  insure  each   others'  ships, 
from  twelve  o'clock  at  noon  of  the  day  of  entry  of  each 
vessel  into  that  association,  until  twelve  o'clock  at  noon 
of  the  l^th  d&y  o(  Februa9y  1828,  and  that  the  foregoing 
rules  were  and  always  should  be  considered  as  binding 
upon  all  the  members,  as  if  inserted  in  and  made  a  com- 
ponent part  of  the  policies  :  Plaintiff  then  averred  that 
the  policy  of  assurance  with  the  said  memorandum  and 
indorsement  was  so  made  by  him  for  and  on  the  part  and 
behalf  of  himself;  that  the  assurance  so  made  was  made 
for  the  sole  use  and  benefit  of  himself;  and  that  the  said  * 
writing  or  policy  of  assurance  was  subscribed  with  the 
name  of  Defendant  and  divers  other  persons,   by  an 
agent  of  the  said  several  persons,  as  assurers  for  the 
sum  of  1500/.,  upon  the  premises  in  the  policy  of  as- 
surance mentioned :   And  thereupon,  in  consideration, 
of  the  premises,  and  that  Plaintiff  had  paid  five  shillings 
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pa-  cent,  on  the  said  sum  of  1500/.,  towards  defray- 
ing the  necessary  expences,  and  also  the  charges  due, 
according  to  the  third  rule  or  regulation  above-men- 
tioned; and  that  Plaintiff,  at  the  special  instance  and 
request  of  Defendant,  undertook  and  promised  to  the 
Defendant  to  perform  and  fulfil  all  things  in  the  said 
policy  of  assurance,  memorandum,  and  rules  and  regu- 
lations contained  on  his  part  and  behalf  to  be  done, 
performed,  and  fulfilled ;  the  Defendant  undertook  fiCnd 
promised,  that  he  would  become  and  be  an  aissurer  to 
Plainti^  for  his  part  and  proportion  of  the  said  sum  of 
\&OQLy  of  and  upon  the  siaid  ship  or  vessel,  upon  the 
terms  and  according  to  the  policy  of  assurance,  ine^ 
morandum,  and  rules  and  regulations,  and  would  per- 
form and  fulfil  all  things  in  the  policy  of  insurance, 
memorandum,  and  rules  and  regulations  contained  on 
kis  part  and  behalf  to  be  performed  and  fulfilled:  And 
the  said  ship  or  vessel  was,  from  the  day  of  the  date  of 
the  same  policy  of  assurance,  (to  wit)  on  the  said  15th 
^February  1822,  admitted  into  and  entered  in  the  daid 
Siociety  or  association. 

The  Plaintiff  then  averred,  that  he  was  interested  to 
the  extent  of  the  sum  insured,  and  alleged  damage  by 
stranding,  in  consequence  of  which  he  was  obliged  to 
lay  out  money  (to  wit,  1000/.)  in  repairs,  to  throw  goods 
overboard,  to  be  piloted  and  assisted  into  the  port  of 
Savannah  by  the  crew  of  another  vessel,  whereby  general 
average  losses  became  chargeable,  the  proportion  of 
which,  payable  by  Plaintiff,  amounted  to  a  large  sum, 
.(to  wit)  1000/. 

Averment,  that  Plaintiff  had  always  been  willing 
that  such. losses  and  damage  should  be  adjusted  accord- 
ing to  the  rules  of  the  association,  and  that  Defendant 
had  notice  of  this;  that  Plaintiff  requested  Defendant 
and  the  committee  to  setde  and  adjust  the  losses  and 
damage,  but  that  they  refused  to   do  so,  although  a 
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reasonable  time  for  tiiat  purpose  had  long  since  elapsed ; 
and  in  particular,  two  montiis  since  the  time  when  the 
adjustment  ought  to  have  been  made:  by  means  of 
which  premises  the  Defendant  was  liable  to  pay  his 
proportion  of  the  1500/. 

There  were  several  other  counts^  but  the  above  came 
nearest  to  the  case  madq  out  in  evidence. 

The  Defendant  pleaded,  that  as  to  the  alleged  neces- 
sity of  being  piloted  and  assisted  into  the  port  of 
Savannah^  and  as  to  the  residue  of  the  demands  in  the 
declaration,  except  as  to  the  extent  of  SL  2s.  Bd^  he  did 
not  undertake  and  promise  in  manner  and  form  as  the 
Plaintiff  had  complained.  As  to  theSl.2s.9d.i  he  pleaded 
a  tender,  on  which  issue  was  taken. 

At  the  trial  before  Best  C.  J.,  London  sittings,  after 
Trinity  term  last,  it  appeared  that  the  Plaintiff  and 
Defendant  were  members  of  an  association   of  ship 
owners,  who,  under  the  regulations  indorsed  on  the 
policy  on  which  the  Plaintiff  had   declared,   bad  en- 
tered into  a  mutual  engagement  for  the  insurance  of 
each  others'  ships.     The  PlaintifPs  ship,  the  Waterloo^ 
within  the  time  for  which  she  was  insured,  had  run  upon 
the  Tartugas  shoals,  on  the  coast  of  Florida^  in  her 
homeward,  voyage  from  Jamaica  to  England.     Upon 
that  occasion  she  sustained  some  damage,  but  afler 
throwing  part  of  her  cargo  overboard,  was  assisted  in 
getting  off  the  shoal  by  a  privateer  under  Colombian 
colours,  and  some  pilots  called  wreckers  from  Nem  Pro^ 
vidence^  to  each  of  whom  a  portion  of  the  cargo  was 
given  for  their  services.     The  Plaintiff,  who  was  oD 
'  board  his  own  ship,  instead  of  proceeding  to  the  Ha^ 
vannah^  the  nearest  port,  or  to  Nero  Providence^  received 
into  the  Waterloo  the   lieutenant  and  six  of  the  crew 
of  the  privateer,   sailed    to  Savannah   in  the  United 
States,  of  which  country  the  captain  and  lieutenant  of 
the  privateer  were  natives.    The  lieutenant  then  in* 
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stitoted  in  the  Admiralty  Court  at  Savannah  a  suit  for 
salvage^  when  12,000  dollars  were  awarded  to  the  pri-' 
vateer  for  her  services,  though  the  cargo  of  the  Waterloo 
had  cost  no  more  than  2^,000  dollars. 

The  members  of  the  association  having  reason  to  sus- 
pect that  the  whole  of  the  transactions  at  Savannah  were 
a  fraudulent  contrivance  between  the  Plaintiff  and  the 
captain  of  the  privateer,  requested  to  examine  the 
Plaintiff  touching  those  transactions  before  they  adjusted 
the  average :  The  Plaintiff  attended  the  committeci  but 
upon  his  refusing  to  explain  how  he  became  possessed 
of  a  sum  of  more  than  5000  dollars,  with  which  he  had 
purchased  at  Savannah  a  considerable  portion  of  the 
ship's  cargo  which  had  been  sold  to  satisfy  the  decree 
for  salvage,  the  committee  refused  to  adjust  the  average. 
The  Plaintiff  then  commenced  actions  on  the  policies  for 
1622L  6s.  lld.j  when  the  members  of  the  association  by 
tlieir  agent,  offered  to  the  Plaintiff,  and  afterwards  to  the 
Plaintiff's  attomies,  to  pay  400/.  lis.  Id.  in  full  of  the 
Plaintiff's  demand,  explaining  to  one  of  the  attomies^ 
that  that  sum  included  the  Defendant's  contribution  to 
the  insurance,  3/.  2s.  9d.  It  did  not  appear  that  the 
money  was  actually  produced,  but  the  Plaintiff's  at- 
tomies made  no  objection  to  the  offer  as  being  an  in- 
formol  tender,  although  the  party  making  the  offer  said 
he  had  no  bill  less  than  1 0/.  with  him :  however,  the 
ofier  being  refused  on  the  ground  that  more  was  due, 
the  cause  proceeded.  In  the  progress  of  the  tdal  it  was 
agreed,  that  if  the  daim  in  respect  of  what  had  been 
paid  for  salvage,  should  be  found  untenable,  it  should 
be  referred  to  an  arbitrator  to  determine  whether  the 
400/.  11  ^.  Id.  tendered  to  the  Plaintiff  was  sufficient 
to  pay  the  whole  loss  sustained,  independently  of  the 
decree  for  salvage.  After  a  very  detailed  investigation 
of  the  proceeding  at  Savannah^  the  jury  found  a  verdict 
for  the  Plaintiff,  but  found  also  that  his  conduct  at  Savan- 
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nah  was  fraudulent:  thereby  negativing  in  effect  that  part 
of  bis  claim  which  rested  on  the  decree  for  salvage. 

Vaughan  Serjt.  obtained  a  rule  nisi  to  set  aside  this 
verdict  and  enter  a  nonsuit,  or  a  verdict  for  the  Defend- 
ant, on  the  ground  that  the  plea  of  tender  had  been 
sufficiently  made  out;  or  to  arrest  the  judgment  on  the 
ground,  among  other  objections,  that  the  policy  declared 
on  was  void  under  the  6  G.  1.  c.  18.,  and  that  an  adjust- 
ment of  the  loss  by  the  committee  of  the  association 
was  a  condition  precedent,  the  fulfilment  of  which  was 
necessary  to  entitle  the  Plaintiff  to  sue. 

Taddy  Serjt.,  who  shewed  cause,  was  relieved  by  the 
Court  from  arguing  the  questions  respecting  the  tender 
and  the  nullity  of  the  policy.  He  then  contended,  that 
the  adjustment  by  the  committee  was  not  a  condition  pre- 
cedent to  be  alleged  in  the  declaration,  but  a  matter  the 
absbnce  of  which  was  to  be  proved  by  the  Defendant  in 
opposition  to  the  Plaintiff's  daim ;  and  he  likened  the  case 
to  that  oiHotham  y.Easl  India  Company{a)y  where  a  cove- 
nant in  a  charter-party,  that  no  allowance  should  be  made 
for  short  tonnage,  unless  such  short  tonnage  should  be 
made  to  appear  on  tlie  ship's  arrival,  on  a  survey  to  be 
t^ken  by  four  shipwrights,  was  hqlden  not  to  be  a  con- 
dition precedent,  but  matter  of  defence :  at  all  events, 
if  the  adjustment  were  a  condition  precedent,  the  Plain- 
tiff wa3  discharged,  by  having  offered  to  do  all  in  his 
power  to  fulfil  it,  and  by  the  Defendant's  refusal  to 
proceed  after  he  had  called  on  them. 

Vaughan  and  Wilde  Serjts.,  in  support  of  the  rulc^ 
argued  that  the  tender  having  been  made  to  a  profes- 
sional person,  and  no  objection  having  been  made  by 


(ci)  X  T.  R.  638. 


him, 
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him,  on  the  ground  that  the  money  was  not  actually 
produced,  that  circumstance  did  not  invalidate  the 
tender;  the  ceremony  of  producing  the  money  might  be 
dispensed  with,  and  had  been  dispensed  with  here. 
Then  as  to  the  adjustment  by  the  committee,  it  was  the 
first  and  most  important  of  all  the  regulations  of  the 
association,  was  the  chief  object  which  the  members 
composing  it  had  in  view,  in  order  to  avoid  more  ex- 
pensive modes  of  settling  disputes,  and  was  therefore 
clearly  a  condition  precedent.  The  Plaintiff  calling  on 
the  committee  to  come  to  an  adjustment  was  not  a  su£Gi« 
cient  performance  of  the  condition  on  his  part ;  he  ought 
to  have  furnished  the  committee  with  all  the  materials 
to  enable  them  to  form  a  judgment. 

The  objection  on  the  statute  6  G.  1»  was  not  further 
insisted  on,  being  of  a  nature  likely  to  affect  the  credit 
of  the  association. 

Best  C.  J.  It  is  properly  admitted  that  the  policy  of 
insurance  in  which  this  action  is  brought  is  not  against  the 
6  6. 1 .  c.  1 8.  That  statute  (to  secure  to  the  twd  great  com- 
panies the  monopolies  they  had  purchased  of  government) 
rendered  invalid  the  policies  of  insurance  of  other  corpor- 
ations, or  of  any  persons  insuring  as  a  society  or  in  part- 
nership; but  permitted  parties  to  insure  with  individual 
underwriters  as  before.  The  assured  and  all  the  under- 
writers  on  this  policy,  are  members  of  a  society  for  the  in- 
surance of  ships.  But  this  society  has  no  joint  stock ;  it 
enters  into  no  joint  contract;  the  individual  members 
are  alone  answerable  for  any  loss  that  may  happen  to 
property  insured,  according  to  the  terms  of  their  sepa- 
rate contracts. 

The  advantages  of  insuring  in  ^ch  a  society  are, 
that  the  members  know  each  other's  responsibility  better 
than  they  can  know  that  of  general  underwriters :  as 
i)one  are  admitted  members  but  such  as  are  possessed 
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of  ships  of  their  own,  all  of  them  have  some  property 
to  answer  for  any  losses  for  which  they  may  render 
themselves  liable.  Men  united  in  such  a  society  can 
better  detect  frauds  in  the  assured,  and  at  the  same  time 
they  will  restrain  each  other  from  setting  up  dishonour- 
able defences  against  fair  claims.  These  are  great 
advantages,  but,  fortunately,  they  were  not  thought  of 
when  the  statute  of  George  the  1st  was  passed,  or  they 
"would,  probably,  have  been  bartered  away  for  a  further 
loan  to  the  state.  There  is  neither  the  inclination  nor 
lh^  power  to  do  such  things  now. 

It  is  insisted  that  the  Plaintiff  cannot  recover,  because 
his  loss  has  not  been  adjusted  according  to  the  terms  of 
the  14th  article  on  the  back  of  the  policy.  It  was 
proved  that  the  Plaintiff  applied  for  an  adjustment,  and 
that  the  Defendant  refused  to  adjust,  and  this  proof  sup- 
ports some  of  the  counts  in  the  declaration.  But  it 
is  said  that  the  Defendant  refused  to  adjust,  because 
the  Plaintiff's  claim  was  fraudnl^it  If  this  were 
true  to  the  extent  of  his  whole  claim,  it  would  be  an 
answer  to  the  action,  but  the  jury  have  found  that  there 
was  nothing  fraudulent  in  the  Plaintiff's  conduct,  until 
afler  the  ship  was  carried  into  Savannah^  and  the  Plain^ 
tiff  had  a  claim  for  general  and  particular  average  before 
the  ship  arrived  at  Savannah,  This  part  of  the  claim 
the  Defendant  ought  to  have  adjusted,  and  paid  two 
months  after  adjustment.  The  amount  of  this  part  of 
his  claim  is  referred  to  arbitration.  If  that  exceeds 
.what  is  paid  into  court  on  the  tender,  the  Plaintiff  must 
have  a  verdict  for  that  on  the  general  issue. 

This  brings  me  to  the  question  on  the  tender.  The 
witness  who  was  to  prove  the  tender  said  that  he 
ofiered  the  Plaintiff  400/.  Il5.  Id.  inJiiU  for  his  claim 
on  the  policy,  and  that  the  Plaintiff  went  away  be- 
fore the  witness  had  an  opportunity  of  telling  him 
what  part  of  this  money  was  on  account  of  the  De- 
fendant. 
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fendant  The  witness  then  went  to  CrosSf  one  of  the 
attomies  of  the  Plaintiff,  offered  him  the  same  sum« 
informed  him  that  3/.  Ss.  9d.  was  on  account  of  De- 
fendant, and  told  Cross  this  was  in  full  for  the  Plain- 
tiff's demand*  The  witness  tendered  the  same  sum, 
and  in  the  same  manner,  to  Lcmlessy  the  other  attorney 
of  the  Plaintiff. 

He  never  mentioned  to  the  Plaintiff  or  Lawless  what 
was  offered  on  account  of  the  Defendant.     He  never 

« 

gave  either  of  the  persons  an  opportunity  of  taking  the 
Defendant's  proportion  of  the  400/.  1  Is.  Id.  They  could 
not  have  taken  the  5/.  2s.  9d.j  for  the  witness  said  he 
bad  no  bill  of  less  than  10/.  with  him.  When  a  man 
has  separate  demands  for  unequal  sums  against  several 
persons,  an  offer  of  one  sum  for  the  debts  of  all,  will 
not  suf^rt  a  plea  stating  that  a  certain  portion  of  the 
som  offered  was  tendered  for  one  of  them.  It  is  not 
tme  that  the  sum  stated  in  the  plea  was  ever  tendered. 

To  make  it  a  good  tender,  the  Plaintiff  should  have 
had  an  opportunity  of  having  the  3/.  2s.  9d»  on  account 
of  the  Defendant,  and  without  taking  what  was  offered 
on  account  of  the  other  underwriters.    ' 

A.  creditor  might  be  disposed  on  many  accounts  to 
take  less  than  his  demand  against  one  debtor,  and  to 
jcxact  all  that  he  thought  due  to  him  from  others. 

If  one  sum  may  be  offered  for  all  the  debtors,  a  cre- 
ditor can  make  no  such  distinction  between  them.  Be- 
sides, the  witness  said,  that  what  was  offered  was  to  be 
taken  in  full  of  the  Plaintiff's  claims.  It  lias  been  pro- 
perly ruled  at  Nisi  Prius,  jthat  the  making  such  a  con- 
dition prevents  the  offer  from  being  a  legal  tender. 

It  is  enough  that  the  Plaintiff,  afler  a  tender,  goes  on 
at  the  peril  of  paying  costs,  if  he  does  not  recover  more 
than  that  amounted  to.  The  Defendant  has  no  right 
to  say,  if  you  will  not  give  up  all  further  claim  that 
you  may  have,  you  are  not  to  take  what  by  my  offer  I 
admit  is  due  to  you. 

I  think, 
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I  think,  therefore,  the  verdict  negativing  the  tender 
should  not  be  disturbed.  Whether  the  verdict  on  the 
general  issue  is  to  be  for  the  Plaintiff  or  Defendant,  must 
depend  on  the  award  of  the  arbitrator,  to  whom  the 
amount  of  particular  and  general  average,  excluding 
that  occasioned  bjr  the  condemnation  and  sale  at  Savan^ 
nahi  is  referred. 


Park  J.  I  am  of  the  same  opinion.  The  legalttj 
of  this  policy  turns  on  the  statute  of  6  6. 1.  It  has 
been  holden  with  reference  to  deeds  such  as  the  present, 
that  if  they  contain  a  provision  for  rendering  all  the  sub* 
scribers .  liable  in  case  of  the  insolvency  of  one,  such- 
provision  will  constitute  a  partnership ;  but  if  each  sub- 
scriber be  only  individually  liable,  the  association  does 
not  &I1  within  the  meaning  of  the  statute.  Ijees  v. 
Smilh  (a),  Harrison  v.  Millar  (i). 

With  regard  to  the  tender,  I  regret  it  cannot  be  con- 
sidered valid;  but  it  is  impossible  to  overrule  the 
numerous  cases  on  that  subject. 

•  * 

BuRRouGH  J.     This  association  does  not  constitute  a 

» 

partnership,  because  there  is  no  joint  profit  and  loss  to 
be  divided  among  the  members.  The  tender  having 
been  conditional,  cannot  be  supported. 


■  Gaselee  J.  As  the  tender  was  offered  in  full  of  all 
demands,  I  am  bound  to  say  that  it  was  conditional. 
The  verdict  must,  therefore,  be  entered  for  the  Plaiutifi^ 
with  nominal  damages  on  the  plea  of  tender. 

Rule  discharged. 


(a)   7  r.R.338. 


(b)  7  T,  jR«  340.  in  notii* 
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HTHIS  was  an  action  against  another  underwriter  on  Where  the 

the  same  policy  as  in  the  preceding  case,  but  the  ^^^  **'°"tion 
Plaintiff  having  omitted  to  set  out  in  the  count  of  the  of  ship-own- 
declaration  to  which  the  evidence  applied,  the  rules  and  ®">  combined 
regulations  of  the  association  indorsed  on  the  back  of  assurance  of 
the  policy,  a  verdict  was  taken  for  the  Plaintiff,  with  each  others* 
leave  for  the  Defendant  to  move  to  set  it  aside. and  enter  *  ^^'^" 

a  nonsuit  instead.  back,  and 

were  declared 
to  form  part. 
Vaughan  Serjt.,  having  obtained  a  rule  nisi  accord-  of  a  policy  of 

"^gJy>  o*^  the  ground  of  the  variance  between  the  contract  insiirance,*to 
stated  in  the  declaration,  and  that  proved  at  the  trial;      shipowners 

were  subscribe 

A 

Taddy  Serjt.,  who  now  shewed  cause,   argued  that  *"'  ?  j 
the  insurance  being  stated  in  the  declaration  to  be  on  claration  in  an 
the  ship  at  any  port  or  place,   "  not  excepted  by  the  action  for  a 
tules  of  the  association,". the  rules  were  sufficiently  re-  poUcy  ought 
ferred  to,  to  be  given  in  evidence,  and  as  there  had  been  to  set  out  the. 
no  demurrer,  the  count  was  sufficient  after  verdict.    It  '^^.  ^^^T  ** 

'  well  as  the 

Is  only  necessary  to  set  out  so  much  of  a  contract  as  policy. 

.Contains  the  entire  consideration,  Clarice  v.  Gray  (a),  and 

the  entire  consideration,  the  twelve  guineas  premium,  is 

stated  here.     The  regulations  on  the  back  of  the  contract 

c3o  not  amount  to  exceptions  to  its  generality,  in  which 

oase  they  must  have  been  set  out,  Latham  v.  Rutley  (i), 

Or  conditions  precedent;  but  are  in  the  nature  of  a  de- 

^asance,  and  might  furnish  matter  of  defence  if  they  had 

been  contravened. 


{a)  6EattyS^4» 


{6)  2B.t5fa  ao. 


Best 
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Best  C.  J.  The  contract  stated  in  the  declaration, 
and  that  proved  at  the  trial,  are  entirdy  di£&rent.  The 
regulations  of  the  Pacific  association  are  by  the  last- rule 
to  be  considered  as  binding  on  all  the  members,  as  if 
inserted  in  and  made  a  component  part  of  the  policies. 
Many  of  these  regulations  form  part  of  the  contract  of 
insurance. 

The  third  and  twenty-fourth  qualify  the  meaning  of 
the  words  '*  confessing  ourselves  paid  the  consideration 
due  to  us  for  this  assurance  by  the  assured,  at  or  after 
the  rate  of  twelve  guineas  per  cent,  per  annuin^  and  shew 
that  twelve  guineas  was  not  paid  in  money  as  the  decla- 
ration states,  but  by  an  assurance  to  that  amount  by  the 
Plaintiff  on  the  ships  of  the  underwriters  in  his  poliqr. 
The  sixth  article  obliges  the  assured  to  provide  a  speci- 
fied number  of  anchors  and  a  certain  quanti^  of  cable 
to  the  satisfaction  of  the  company's  surveyor,  instead  of 
leaving  it  as  under  a  common  policy  to  the  ship-owner 
to  provide  such  anchors  and  cables  as  are  fit  for  his  ship. 
The  eighth  relieves  the  underwriters  from  particular 
averages  to  which,  under  the  policy  set  out  in  the  decla- 
ration, they  would  be  liable. 

It  is  unnecessary  to  mention  any  other  of  these  rules 
that  materially  alter  the  situation  of  the  contracting  par- 
ties. None  of  the  regulations  being  set  out  in  the  de- 
claration, the  contract  on  which  the  action  is  founded  is 
not  correctly  stated.  The  averment  of  the  payment  of 
a  money  premium  is  disproved,  and  the  rule  for  entering 
a  nonsuit  must,  I  thinly,  be  made  absolute. 

The  rest  of  the  Court  having  expressed  opinions  to 
the  same  effect,  the  rule  was  m^e 

Absolute. 
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Walker  v.  Ridgway.  ^w.  %6. 

iT  HIS  was  an  action  against  the  Defendant  for  not  To  place  a 

properly  settinir  out  his  tithes.  .  T'^^'  ^^^  "* 

A      1         .  1  1    /.  ,  shock!  of  va- 

At  the  trial  before  Burrough  J.  last  Hereford  summer  eying  num- 

assizeS)  it  appeared  that  the  Defendant,  after  reaping  his  *^"»  ^^ 

wheat,  set  it  up  in  shocks  of  varying  numbers,  6,  7,  8,  ^^^^  ^^^  j^  ' 

and  9,  the  binder  throwing  out  every  tenth  sheaf  f6r  the  not  a  legal 

parson.     It  was  admitted  that  no  fraud  was  intended,  ?^®  ®5  ^^ 

,  V     .         -  •  ting  out  tithes, 

and  the  jury  found  a  verdict  for  the  Defendant  .  although  there 

be  no  fraud. 
Wilde  Serjt.,  obtaiiled  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  this  mode  of  setting  out  tithes  was  il- 
l^^l,  as  not  affording  the  parson  an  opportunity  of 
judging  whether  or  not  the  sheaf  thrown  out  was  fairly 
chosen* 

Taddy  Serjt.,  who  shewed  cause,  maintained  that 
this  was  a  question  solely  for  the  jury,  and  that  in  the 
absence  of  fraud  it  must  be  presumed  that  the  parson 
bad  a  Giir  opportunity  of  comparison. 

Best  C.  J.  The  fairest  mode  of  setting  out  the  tithe 
of  wheat  is  in  the  sheaf,  and  that  is  the  mode  prescribed 
by  the  common  law. 

The  tithe^owner  has  a  better  opportunity  of  judging 
of  the  equality  of  the  size  of  the  sheaves  when  they  are 
lying  on  the  ground,  than  after  they  are  huddled  toge- 
ther in  shocks. 

But  the  uncertainty  of  weather,  which  often  makes  it 
proper  for  the  interest  of  the  tithe-owner  as  well  as  the 
farmer  that  wheat  should  be  put  up  into  shocks  before 

Vol.  III.  Y  the 
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the  tithes  can  be  taken,  has  given  rise  to  customs  for 
setting  out  the  tithe  in  shocks.  But  where  such  custom 
prevails,  shocks  must  all  contain  the  same  number  of 
sheaves  of  equal  sizes,  otherwise  the  clergyman,  without 
a  minute  examination  of  each  shock,  cannot  be  assured 
that  he  has  as  much  as  he  is  entitled  to.  The  witnesses 
say  that  some  of  the  shocks  contained  six  sheaves  and 
some  eight.  The  clergyman  could  not,  without  great 
trouble,  take  his  tithe  from  a  crop  of  wheat  so  disposed. 
It  is  said,  that  there  was  in  this  case  no  actual  fraud ;  but 
the  law  requires  that  the  farmer,  although  he  acts  ho- 
nestly, shall  not  so  set  out  his  tithe,  as  to  make  it  diffi- 
cult for  the  clergyman  to  know  whether  he  acts  honestly 
or  not  •* 

I  think  there  must  be  a  new  trial. 


Pabk  J.  In  questions  concerning  the  setting  out 
tithes,  the  absence  of  fraud  is  not  the  oiily  circumstance 
to  which  the  Courts  will  direct  their  attention ;  they  will 
take  care,  not  only  that  there  shall  be  no  fraud,  but  no 
possibility  of  committing  it. 


BuRROUGH  J.     It  is  clear  that  this  mode  of  setting 
out  tithes  is  bad.     Putting  the  sheaves  in  shocks  of 
instead  of  ten  is  productive  of  great  inconvenience 
the  tithe-owner,  and  I  told  the  jury  that  such  a  mod< 
of  setting  out  tithes  could  not  be  sustained. 

Rule  absolute.  ( 


(a)  Gojeiee  J.  was  absent  at  Chambers. 
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'T'HIS  was  an  action  against  a  coach  proprietor  for  The  driver  of 

having,  by  the  negligence  and  improper  conduct  of  *  t^fl^^*^ 
his  servants,   overturned  and  injured  the  Plaintiff  in  bank,  and 
travelling  by  the  Defendant's  coach.     At  the  trial  before  "P'^f  ^® 
LdtlUdale  i^  Dorset  Summer  assizes  1825,  the  Plain-  had  passed  the 
tiff's  widiesses  proved,  that  the  Defendant's  coachman,  spot  where  the 
in  turning  a  corner  on  the  right  hand  side  of  the  road,  *^*^^      *^ 
had  driven  so  near  to  the  side  as  to  gather  a  bank,  by  hours  before, 
vhich  the  coach  was  overset ;  that,  thoufi^h  this  was  be-  ^"*  "*  ^®  "*" 

,    ,  .       ,  .  ,  ^  „   tcrval,a  land- 

tween  two  and  three  m  the  mormng,  there  was  a  fuU  mark  bad  been 

cnoon,  and  light  enough  to  distinguish  objects  of  all  removed.    In 
kinds ;  that  the  road  was  twenty-four  feet  wide,  and,  at  ^  ^^^  ^^ 
the  time,  clear  of  all  obstructions,  so  that  there  was  uined  by  this 
nothing  to  prevent  the  coachman  from  keeping  to  the  ^^^  ^^\j  t, 
middle  or  even  the  left  side  of  the  road.     The  defence  jury,  that  as 
set  up,  was,  that  between  the  time  of  the  disaster,  and  there  was  no 
the  time  when  the  coachman  had  last  passed  the  spot  ^^^^  ^^^  ^|^^ 
where  it  happened,  (about  twelve  hours  before,)  the  first  driver  ought 

of  two  cottaires   which  stood  dose   to   the  corner  in  to  have  kept 

,  within  the 

question,  had  been  pulled  down  and  the  rubbish  left  by  limits  of  it ; 

the  side  of  the  road;  that  the  coachman  mistaking  the  ^^^  the  acci- 
second  cottage  for  the  first,  and  wishing  to   save  -his  y^^^  occasbn- 
horses  by  going  as  close  to  the  corner  as  possible,  drove  ed  by  his  de- 
out  of  the  road  over  the  rnbbish   of  the  demolished  IJf'.*^'!' ^^® 

Plamtuf  was 

•cottage.  entitled  to  a 

The  learned  Judge  who  tried  the  cause  told  the  jury,  verdict. 
that  as  there  was  no  obstruction  on  the  road,  the  coach-  j,j^ying  teen 

returned  ac- 
'Cordingly,  the  Court  granted  a  new  triali  on  the  ground  that  the  jury  should  have 
C^een  directed  to  consider  whether  or  not  the  deviation  was  the  effect  of  negligence. 

Y  2  man 
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man  ought  to  have. kept  within  the  limits  of  it;  and  that 
the  accident  having  been  occasioned  by  his  deviation, 
the  Plaintiff  was  entided  to  a  verdict.  A  verdict  having 
accordingly  been  found  with  150/.  damages, 

Wilde  Serjt.  moved  for  a  new  trial  on  the  ground  of  a 
misdirection,  contending  that  it  ought  to  have  been  left 
to  the  jury  to  ascertain  whether  the  deviation  had  been 
occasioned  by  negligence  or  by  unavoidable  accident, 
because  if  it  happened  by  unavoidable  accident  the  De- 
fendant was  not  responsible;  a  carrier  of  passengers, 
not  being,  like  a  carrier  of  goods,  an  insurer  against  all 
hazards  except  the  act  of  God  or  the  king's  enemies; 
nor  a  coachman,  bound  to  keep  to  the  left  side  of  the 
road  when  no  other  carriage  is  passing;  for  which  he 
cited  Aston  v.  Heaven  {a)  and  Christie  v.  Griggs  (6) ;  and 
he  likened  the  case  to  that  of  a  master  of  a  ship  who 
sliould  fall  into  peril  by  reason  of  a  sea-mark  having 
been  removed  or  varied.  i 

A  rule  nisi  having  been  granted, 

Onslow  and  Taddy  Serjts.,  who  showed  cause,  insisted 
that  deviation  from  the  limits  of  the  road,  on  a  moon- 
light night,  was  of  itself  an  inexcusable  act  of  negli- 
gence; and  the  deviation  having  been  npticed  in  the 
charge  to  the  jury,  the  question  of  negligence  was 
sufficiently  before  them. 

Best  C.  J.  The  coachman  was  bound  to  keep  in  the 
road  if  he  could;  and  the  jury  might,  from  his  having 
gone  out  of  the  road,  have  presumed  negligence,  and  on 
that  presumption  have  found  a  verdict  for  the  Plaintiff. 
But  the  learned  Judge,  instead  of  leaving  it  to  the  jury 
to  find  whether  there  was  any  negligence,  told  them  that 


(a)  2Ejp.s^3' 


(h)  %  Campb.  79. 
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Hie  coachman  having  gone  out  of  the  road,  the  Plaintiff 
was  entitled  to  a  verdict. 

This  action  cannot  be  maintained  unless  negligence 
be  proved;  and  whether  it  be  proved  or  not  is  for  the 
determination  of  the  jury,  to  whom  in  this  case  it  was 
not  submitted.  The  coachman  must  have  competent 
skill,  and  must  use  that  skill  with  diligence;  he  must 
be  well  acquainted  with  the  road  he  undertakes  to  drive ; 
he  must  be  provided  with  steady  horses ;  a  coach  and 
harness  of  sufficient  strength,  and  properly  made;  and 
also  with  lights  by  night.  If  there  be  the  least  failure 
in  any  one  of^these  things,  the  duty  of  the  coach  pro* 
.prietors  is  not  fulfilled,  and  they  are  answerable  for  any 
injury  or  damage  that  happens.  But  with  all  these 
things,  and  when  every  thing  has  been  done  that  human 
prudence  can  suggest  for  the  security  of  the  passengers, 
an  accident  may  happen.  The  lights  may,  in  a  dark 
night,  be  obscured  by  fog;  the. horses  frightened,  or,  as 
it  happened  in  the  present  case,  the  coachman  may  be 
deceived  by  «  sudden  alteration  in  objects  n^r  the' 
road,  by  which  he  had  used  to  be  directed  on  former 
journeys. 

It  is  not  his  fault,  if  having  exerted  proper  skill  and 

care,  he  from  accident  gets  off  the  road ;  and  the  pro; 

prietors  are  not  answerable  for  what  happens  from  his 

doing  so.     I  think  this  case  must  be  again  submitted  to 

^jury. 


L825. 


Park  J.  The  distinction  between  carriers  of  goods 
^^nd  carriers  of  passengers  was  not  sufficiently  left  to  the 
^  ury.  A  carrier  of  goods  is  liable  in  all  events  except 
^Iie  act  of  God  or  the  king's  enemies;  a  carrier  of 
(passengers  is  only  liable  for  negligence.  It  is  not  clear 
^hat  negligence  can  be  laid  to  the  defendant's  charge  in 
^Le  present  case,  for  his  coachman  had  no  means  of 

Y  $  knowing 
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bad  been  removed. 

Tbe  rest  of  tbe  Court  concurring,  tbe  rule  was  made 
absolute. 

Rule  absolute. 


iVov.  %6m 


H0M£R  V.  ASHFORD  and  AiNSWORTH. 


Deciandonr 
that  the  De- 
fendanty  for 
the  consider- 
ations men- 
tioned in  the 
deed  declared 


(^OVENANT.  Tbe  Plaintiff  declared,— for  that 
wbereas  before  the  making  of  the  indenture  there^ 
inafter  mentioned,  the  Defendant,  Joseph  Ashford,  had 
hired  himself  to  the  Plaintiff  for  a  certain  term,  deter- 
minable in  a  manner  then  agreed  upon  by  them  the 
on,  (which  the  Plaintiff  and  Joseph  Ashfordj  in  the  capacities  of  clerk, 
b  ht*  t  book-keeper,  and  traveller,  in  the  trade  of  a  saddler's 
Court,)  cove-  ironmonger,  then  carried  on  by  the  Plaintiff;  and 
nanted  to  Joseph  Ashford  had  agreed  with  the  Plaintiff  not  to  work 
certain  parti-  ^^^  ^^  ^  employed  by  any  other  pei*son  during  the  said 
cular  restraints  term,  without  the  licence  and  consent  of  the  Plaintiff  in 
in  c  carrying  ^,.;^jj^g  under  his  hand  for  that  purpose,  first  had  and 
trade,  which     obtained  ;  and  whereas  Joseph  Ashford  afterwards,  and 

whilst  the  said  term  was  still  undetermined,  was  desirous 
of  entering  into  partnership  in  the  same  trade  of  a  sad- 
dler's ironmonger  with  the  Defendant,  James  Marsh 
Ainsrworthi  but  was  prevented  therefrom  by  reason  of  tbe 
this  was  a  suf-  said  term  being  still  undetermined ;  and  thereupon  after- 

wards  by  a  certain  indenture  made  between  the  Plaintiff 
of  the  one  part,  and  the  Defendants  of  the  other  part, 
(one  part  of  which  indenture,  sealed  with  the  seals  of 
the  Defendants,  the  Plaintiff  brought  into  Court,/  re- 
citing (among  other  things)  that  in  pursuance  of  a  pro- 

posid 


covenant  he 
afterwards 
1)roke : 
Heidi  on  ge- 
neral de- 
murrer, that 


ficient  state- 
ment of  con- 
sideration for 
the  restraint 
agreed  to. 
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posal  to  that  effect  made  by  the  Defendants,  and  assented 
to  by  the  Plaintiff,  the  Defendants,  for  the  considerations 
therein  mentioned,  did  thereby  for  themselves,  jointly 
and  severally,  and  for  their  joint  and  several  heirs, 
executors,  and  administrators,  covenant  and  agree  with 
the  Plaintif!^  his  executors,  administrators,  and  assigns, 
that  the  said  Defendants  or  either  of  them,  their  or 
either  of  their  traveller  or  travellers,  or  any  other  per- 
son or  persons  on  their  or  either  of  their  behalf  should 
not  nor  would,  on  any  account  or  pretence  what- 
soever, enter  into  or  pass  through  to  solicit  or  take 
orders,  the  towns  mentioned  in  the  schedule  B.  there- 
under written,  or  any  of  them,  in  taking  their  first  north 
and  west  journey,  within  forty-two  days  of  the  several 
days  set  opposite  the  said  towns  respectively  in  schedule 
B.  at  which  the  Plaintiff  presumed  that  he  by  himself 
or  his  traveller  or  travellers  should  enter,  or  should  leave 
the  said  towns  in  the  said  schedule  respectively  men- 
tioned ;  and  also,  that  the  Defendants  or  either  of 
them,  their  or  either  of  their  traveller  or  travellers, 
or  any  person  or  persons  on  their  or  either  of  their 
behalf  should  not  nor  would  during  the  term  of  four- 
teen years  from  the  day  of  the  date  of  the  deed,  on 
any  account  or  pretence  whatsoever,  enter  into,  or  pass 
through  to  solicit  or  take  orders,  the  towns  men- 
tioned in  the  schedules  A.  and  B.  after  their  said 
first  north  and  west  journey  as  aforesaid,  nor  the  towns 
mentioned  in  schedule  C»  thereunder  written,  within 
fifty-six  days  of  the  several  days  set  opposite  the  towns 
respectively  in  the  said  several  schedules  mentioned,  at 
which  the  Plaintiff  presumed  that  he  by  himself  ot*  his 
traveller  or  travellers  should  enter  or  should  leave  the 
said  towns  respectively,  without  the  licence  or  consent 
in  writing  of  the  Plaintiff,  his  executors  or  adminis- 
trators for  that  purpose  first  had  and  obtained;  and 

Y  4  that 
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that  in  case  the  said  Defendants  or  either  of  diem,  their 
or  either  of  their  traveller  or  traveller^,  or  other  person 
or  persons  on  their  or  either  of  their  behalf,  should 
and  did  enter  into  and  pass  through  to  solicit  or  take 
orders  the  said  towns  mentioned  in  the  said  schedule  B., 
or  any  of  them  respectively,  in  taking  their  said  first 
north  and  west  journey,  within  forty-two  days;  and 
the  towns  mentioned  in  schedules  A.  and  B.,  after 
their  first  north  and  west  joumies  as  aforesaid,  and 
the  towns  in  schedule  C.  within  fifty-six  days  of  the 
several  days  set  opposite  the  said  towns  respectively,  in 
the  said  several  schedules,  during  the  term  of  fotirteen 
years  from  the  day  of  the  date  of  the  deed,  without  the 
licence  and  consent  in  writing  of  the  Plaintiff,  his  ex*  ' 
ecutors  or  administrators,  for  that  purpose  first  had 
and  obtained ;  then  that  the  Defendants  or  one  of  them, 

their  or  one  of  their  executors  or  administrators  should 

• 

and  would  immediately  after  entering  the  said  towns  in 
the  said  several  schedules  mentioned,  or  any  or  either 
of  them,  within  the  times  aforesaid,  well  and  truly  paj 
or  cause  to  be  paid  unto  the  Plaintiff,  his  executors, 
administrators,  or  assigns,  the  full  and  just  sum  of  50/« 
of  lawful  money  of  Great  Britain^  as  and  in  the  nature 
of  stipulated  damages  for  every  order  which  they  or  he^ 
or  their  or  either  of  their  traveller  or  travellers,  or  other 
person  or  persons  on  their  or  either  of  their  behalf, 
should  solicit  or  take  for  the  sale  of  any  goods,  wares^ 
or  merchandizes  in  any  and  every  of  the  said  towns 
which  they  or  he,  or  such  traveller  or  travellers,  or  other 
person  or  persons,  should  so  enter. 

Breach,  that  the  Defendants  entered  Cheltenham^  Ex^ 
eter^  and  Oxford^  and  other  towns  mentioned  in  the 
schedules,  and  solicited  and  obtained  oi*ders  within  the 
days  and  term  prohibited. 

Plea,  that  the  performance  and  observance  by  the 

defend* 
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defendants  of  ,their  covenant  in  the  said  indenture  and 
declaration  mentioned ;  and  of  which  covenant,  the 
Plaintiff  had  assigned  the  breaches,  would  entirely  and 
wholly  hinder,  restrain,  and  prevent  the  Defendants  for 
along  space  of  time,  to  wit,  for  the  space  of  fourteen 
years,  from  carrying  on,  using,  and  exercising  their 
aforesaid  trade  and  business  of  saddlers'  ironmongers 
in  any. or  either  of  the  said  towns  of  Cheltenham^  Exeter^ 
and  Oxford;  and,  therefore,  the  covenant  in  the  said 
indenture  mentioned  and  so  declared  upon  as  aforesaid, 
was  and-  is  in  restraint  of  trade ;  and,  therefore,  the 
said  covenant  was  and  is  void. 

Demurrer  aod  joinder. 

Taddy  Serjt.  was  to  have  supported  the  demurrer, 
but* the  CJourt  called  on 
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Adams  Serjt.  for  the  Defendants.  He  abandoned  the 
plea,  and  argued  that  the  declaration  was  bad,  as  not 
shewing  any  consideration  for  the  restraint  imposed  on  ' 
the  Defendants.  Prima  facie^  every  restraint  on  trade 
is  illegal :  a  general  restraint  is  wholly  void ;  and  in 
order  to  sustain  a  restraint  for  a  particular  place  or 
time,  there  must  be  a  consideration,  of  the  adequacy 
of  which  the  Court  must  be  enabled  to  judge  :  Mitchell 
V.  Reynolds  (a) ;  Seijt.  Wms.  note  to  Hunlocke  v.  Black-^ 
low{b);  Chesman  v.  Nainby[c)\  Davis  v.  Masoned); 
Gale  V.  Reed{e):  and  though  deeds  in  general  are 
presumed  to  be  made  on  sufficient  consideration,  yet 
this  presumption  cannot  be  raised  in  favour  of  a  dee^ 
which  is  on  the  face  of  it  illegal,  and  which  can  only 
be  shewn  to  be  legal  by  the  allegation  and  proof  of 
an  adequate  consideration.  But  as  the  declaratiqp  in 
the  present  case  does  not  shew   what   was   the  con-^ 


(a)  1  P.  fFmj.  iZi. 
{B)  %  fTms,  Saund  156* 
(c)  %Str.  739. 


id)  5  r./Lzz8. 
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sideration  for  the  defendants'  submitting  to  the  re- 
straint imposed  on  them,  the  Court  has  no  means 
of  determining  its  adequacy,  and  the  deed  cannot  be 
supported.  , 


Taddy  contra.  It  appears  on  the  declaration  that 
there  was  a  consideration,  for  it  is  stated  that  the  De- 
fendants agreed  for  the  considerations  contained  in  the 
deed ;  if  those  considerations  had  been  inadequate,  their 
inadequacy  ought  to  have  been  pleaded.  The  law  re- 
quires that  there  shall  be  a  consideration  for  every 
restraint  of  trade,  but  not  that  the  consideration  shall 
always  be  set  out  on  record.  The  adequacy  of  the 
consideration  is  a  matter  of  fact  which  may  be  made  the 
subject  of  proof,  but  the  Court  is  not  bound  to  go  into 
it  without  such  proof,  unless  its  insufficiency  appear 
on  record. 

Cur.  ad.  vuU. 


» 

Best  C.  J.  The  first  object  of  the  law  is  to  promote 
the  public  interest;  the  second  to  preserve  the  rights  of 
individuals. 

The  law  will  not  permit  any  one  to  restrain  a  person 
from  doing  what  the  public  welfare  and  his  own  interest 
requires  that  he  should  do.  Any  deed,  therefore,  by 
which  a  person  binds  himself  not  to  employ  his  talents, 
his  industry,  or  his  capital,  in  any  useful  undertaking  in 
the  kingdom^  Vionldi  be  void,  because  no  good  reason  can 
be  imagined  for  any  person's  imposing  such  a  restraint 
on  himself.  But  it  may  often  happen,  (and  the  present 
case  is  a  strong  instance  of  it,)  that  individual  interest, 
and  general  convenience,  render  engagements  not  to 
carry  on  *  trade  or  to  act  in  a  profession  in  a  par- 
ticular place,  proper.  Manufactures  or  dealings  cannot 
be  carried  on  to  any  great  extent  without  the  assistance 
of  agents  and  servants.    These  must  soon  acquire  a 

know- 
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knowledge  of  the  manufactures  or  dealings  of  their  em* 
plojrers.  A  merchant  or  manufacturer  would  soon  find 
a  rival  in  every  one  of  his  servants,  if  he  could  not  pre- 
vent them  from  using  to  his  prejudice  the  knowledge 
acquired  in  his  employ.  Engagements  of  this  sort  be- 
tween masters  and  servants  are  not  injurious  restraints 
of  trade,  but  securities  necessary  for  those  who  are 
engaged  in  it«  The  effect  of  such  contracts  is  to  en- 
*  courage  rather  than  cramp  the  employment  of  capital 
in  trade,  and  the  promotion  of  industry.  For  partial 
restraints,  however,  there  must  be  some  consideration, 
otherwise  they  are  impolitic  and  oppressive. 

What  amounts  to  an  adequate  consideration  is  to  be 
decided  by  the  courts  of  justice.  We  have  none  of  us 
had  any  difficulty  in  saying,  tliat  the  consideration  stated 
in  this  record  is  abundantly  sufficient  to  support  the 
deed  on  which  the  action  is  brought 

The  counsel  for  the  Defendant  admits  that  the  plea 
is  bad,  and  insists  that  the  declaration  does  not  state  a 
sufficient  consideration.  If  he  had  specially  demurred, 
his  objections  would  have  been  worthy  of  consideration ; 
but  although  the  declaration  may  be  loosely  drawn,  we 
think  we  can  see  upon  it  enough  to  support  the  action. 
It  appears  from  it,  that  Ashford  had  engaged  himself  as 
the  clerk^  book-keeper^  and  traveller  of  the  Plaintiff  for  a 
term  that  was  not  expired,  and  that  during  this  term  of 
service  Ashford  was  not  to  be  employed  for  any  one 
without  the  Plaintiff's  consent  in  writing:  that  Ash- 
ford was  desirous  of  entering  into  partnership  with 
AinsroDorth  for  the  purpose  of  carrying  on  the  same  trade 
as  the  Plaintiff  was  engaged  in,  but  was  prevented  from 
forming  such  partnership  by  his  engagement  with  the 
Plaintiff:  the  declaration  does  not  state  in  terms  that 
.  Ainsworth  was  desirous  that  Ashford  should  be  released 
^  from  his  engagement  witli  the  Plaintiff:  Ainsworthi 
however,  is  a  party  to  the  deed  by  which  As/ford  was 
released  from  l^is  engagement  to  the  Plaintiff  and  was 
.      .  .  •    enaUled 
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enabled  to  employ  the  knowledge  of  business,  and  his 
influence  with  the  Plaintiff's  customers  for  the  benefit 
of  the  firm  of  which  Ainsworth  was  to  be  a  member. 
It  seems  to  us,  that  it  was  a  reasonable  condition  of 
releasing  Ashford  from  his  engagements,  and  thereby 
enabling  both  Defendants  to  form  their  partnership, 
that  they  should  not  be  permitted  to  seek  for  orders  in 
the  towns  which  Ashjbrd  had  travelled  as  the  rider  of 
the  Plaintiff,  until  after  the  Plaintiff  had  been  enabled 
to  visit  his  old  customers,  who  resided  in  these  towns, 
for  the  space  of  fourteen  years  from  the  date  of  that 
deed.  We  know  the  influence  that  a  rider  has  over  the 
customers  of  his  employer,  and  with  how  much  effect  he 
may  use  the  argument  —  encourage  young  beginners. 
This  influence  is  gained  by  the  liberality  of  his  em- 
ployer, and  ought  not  to  be  used  against  him.  But  it 
has  been  argued,  that  all  deeds  in  restraint  of  trade  are 
bad,  unless  a  sufficient  consideration  for  such  restraint 
appears  on  such  deeds.  I  think,  that  if  a  sufficient  con- 
sideration  is  admitted  by  the  pleadings,'  the  deed  may 
be  supported,  although  the  deed  itself  does  not  express  a 
sufficient  consideration.  None  of  the  cases  on  deeds 
restraining  trade  have  decided  that  the  consideration 
must  appear  on  the  deeds.  There  are  other  cases 
which  prove  that  considerations  out  of  the  deeds  may 
be  shewn  by  the  pleadings.  These  cases  are  referred  to 
in  the  great  case  on  the  subject  before  us,  in  Pcere  Wil- 
liams;  1  FenL  108.;  Di/er^  146.  It  might  be  different  if 
the  pleadings  instead  of  admitting  a  consideration,  had 
raised  a  question  whether  there  was  any  consideration. 
Perhaps  the  rules  of  evidence  would  not  admit  that  any 
thing  should  be  added  to  what  was  stated  in  the  deed. 
I  throw  out  this  only  that  I  may  not  be  precluded  by 
our  judgment  this  day  from  considering  the  question, 
whenever  it  shall  be  necessary  to  decide  it.  We  all 
think,  that  as  the  declaration  states  that  the  Defendants 
for  the  considerations  in  the  deed  mentioned^  covenanted^  it 

appears 
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appears  that  the  deed  was  for  some  consideration.     The 

Defendant  should  have  craved  oyer  of  the  deed,  if  he 

meant  to  Object  to  the  sufficiency  of  the  consideration, 

and  not  having  done  so,  we  are  to  presume  that  i^  con-      Ashpokd. 

tains  a  legal  consideration. 

For  this  reason  the  Court  is  of  opinion  that  judgment 
must  be  for  the  Plaintiff. 

Judgment  for  the  Plaintiff  accordingly. 


A'CouRT  V.  Cross,  (a)  Nov.  28. 

HTHIS  was  an  action  of  assumpsit  to  recover  the  sum  Defendant 

of  SO/. ;  to  which  the  Defendant  pleaded  the  statute  ^"°g  arrested 

of  limitations,  averring  that  the  cause  of  action  did  not  mo^e  than  «ix 

accrue  within  six  years.  years  old,  taidy 

The  cause  was  tried  before  Gaselee  J.,  at  the   last  "  ^  ^"°^  '^*' 

I  owe  the 

Somersetshire  assizes,   when   the  Plaintifl^    in  order   to  money,  but    ' 

take  the  case  out  of  the  statute,  proved  that  the  De-  J^®  ^^  ^  S*^® 

fendant  said,  on  being  arrested,  "  I  know  that  I  owe  penny  receipt 

the  money;*  but   the  bill  I  gave  is  on  a  threepenny  stamps  and  I 

receipt  stamp,  and  I  will  never  pay  it."                            .  ,v"^' Hdd  ^l,  . 

The  learned  Judge  did  not  consider  this  a  promise  to  such  an  ac- 

pay,  so   as  to  take  the  case  out  of  the  statute,  and  knowledgnaent 

directed  the  Plaintiff  to  be  nonsuited,  giving  him  leave  ^jy^  ^j^g  ^^^^ 

to  move  to  set  the  nonsuit  aside,  and  enter  a  verdict  for  against  a  plea 

«k^  <..,,*>  ^r  Qrv/  of  the  statute 

the  sum  01  30/.  n*   •..  .• 

of  umitations* 

Wilde  Serjt.  accordingly  obtained  a  rule  nisi  to  set 
aside  this  nonsuit  and  enter  a  verdict  for  the  Plaintiff, 
upon  the  ground  that  the  acknowledgment  of  the  debt 
made  by  the  Defendant  had  taken  the  case  out  of  the 

(a)  The  Reporter  was  furnished  with  this  case  by  a  friend* 

Statute 
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1825.  statute  of  limitations.    Bryan  V.  Horseman  {a)^  Swan  v. 

A'CouRT  '^^^^'^^  (*)>  Mountstephen  v.  Brooke  (c),  Ronxxrofl  v.  £»(>• 

V.  »W5  (rf),  Leaper  v.  Tatton  (e). 


Cross. 


Spankie  Serjt.,  who  shewed  cause,  contended  that  the 
effect  of  the  recent  cases  was  almost  to  throw  the  statute 
into  desuetude;  but  evea  in  Bryan  v.  Horseman  the 
Court  intimated,  that  if  the  matter  had  been  res  integral 
their  decision  might  have  been  the  other  way :  and  in  the 
earlier  and  better  authorities,  better  because  they  came 
nearer  to  contemporaneous  expositions  of  the  statute,  it 
had  always  been  holden  that  a  mere  acknowledgment 
was  not  sufficient,  but  that  there  must  be  an  express 
promise  to  take  a  case  out  of  the  statute.  Bass  v. 
Smith {f^Lacon v.  Briggs{g).  In Hyelingv. Hastings {h), 
the  Court  thought  that  the  acknowledgment  was,  at 
most,  only  evidence  of  a  promise,  but  not  matter  upon 
which,  if  found  specially,  the  Court  could  give  judgment 
for  the  Plaintiff.  If,  however,  the  Court  would  imply  a 
promise  from  a  bare  acknowledgment,  unaccompanied 
with  a  refusal  to  pay,  they  could  never  imply  a  promise 
in  the.  face  of  such  an  express  refusal  as  had  been  proved 
in  the  present  case.  To  do  so  would  carry  the  conse- 
quences of  an  acknowledgment  far  beyond  any  thing 
hitherto  decided.  The  statute  was  passed  with  the 
salutary  intention  of  ensuring  tranquillity,  and  of  pro- 
tecting men  against  claims  which  might  be  brought 
forward  after  a  lapse  of  time,  during  which  the  evi- 
dence necessary  to  repel  them  might  entirely  have 
disappeared.  But  the  intention  of  the  stabte  would 
obviously  be  defeated,  if  an  unguarded  acknowledge 

(a)  4EajtfS99»'  (0  i^Eajty  4%o. 

(3)  %B.^  -^.759.  (/)  I  a  ^«.  Mr.  ag. 

(c)  3  JJ.  CsT  ^.141.  (jr)  3  jItL  105. 

{d)  4M.&S.457*  (^)  Ld.Rajm.4%%. 

meht 
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ment  were  holden  to  bind  a  party  at  any  distance  of       1825. 
time. 

Wilde  relied  on  the  recent  decisions,  particularly 
Bryan  v.  Horseman,  Trueman  v.  Fenton  (a),  and  Lloyd 
V.  Mound  {b\  in  which  the  point  had  been  settled  after 
much  consideration. 

Best  C.  J.  I  am  sorry  to  be  obliged  to  admit  that 
the  courts  of  justice  have  been  deservedly  censured  for 
their  vacillating  decisions  on  the  ^21  Jac.  1.  r.  16. 

'  When  by  distinctions  and  refinements,  which,  Lord 
Mansfield  says,  the  common  sense  of  mankind  cannot  keep 
pace  with,  any  branch  of  the  law  is  brought  into  a  state 
of  uncei:tainty,  the  evil  is  only  to  be  remedied  by  going 
back  to  the  statute ;  or  if  it  be  in  the  common  law,  set- 
tling it  on  some  broad  and  intelligible  principle.  But 
this  must  be  done  with  caution,  otherwise  we  shall  in- 
crease the  confusion  that  we  attempt  to  get  rid  of:  the 
authority  of  no  one  Court  is  sufficient  in  such  a  case. 
I  will  therefore  go  no  further  to-day  than  I  am  authorised 
to  go  by  the  authority  of  the  modern  decisions. 

The  statute  says,  that  actions  on  the  case,  account, 
trespass,"  debt,  detinue,  and  replevin,  shall  be  brought 
within  six  years  after  the  cause  of  action^  and  not  after. 

These  actions,  it  will  be  observed,  are  mentioned  in 
the  same  section  of  the  act,  and  the  limitation  of  the 
time  within  which  they  must  be  brought  is  the  same  in 
all  of  them. 

In  all  of  them,  except  assumpsit,  the  six  years  com- 
mences from  the  moment  there  is  a  cause  of  action,  and 
that  time  cannot  be  enlarged  by  any  acknowledgment. 
But  in  assumpsit  it  has  been  holden,  that  although  six 
years  have  elapsed  since  the  debt  was  contracted,  if  the 

debtor  promises  to  pay  it  within  six  years,  he  cannot  avail 

« . 

himself 
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1825.  himself  of  tlie  protection  of  this  statu te^  because  this 
promise,  founded  on  a  moral  consideration,  is  a  new 
cause  of  action.  It  seems  to  me  the  Plaintiff  should 
have  been  required  to  declare  specially  on  this  new 
promise,  and  ought  not  to  have  been  permitted  to  revive 
his  original  cause  of  action,  for  which  the  statute  ex- 
pressly declares  no  action  shall  be  brought.  By  the 
present  practice,  the  Defendant  has  not  such  distinct 
information,  as,  I  think,  he  is  entitled  to,  that  the  plain- 
tiff means  to  avail  himself  of  some  promise  to  recover  a 
stale  demand.  The  real  cause  of  action  is  kept  entirely 
out  of  view,  and  one  that  cannot  be  supported  brought 
forward.  This  is  inconsistent  with  what  is  said  to  be 
the  iptent  of  special  pleading. 

The  Courts,  however,  have  not  stopped  Jiere;  they 
have  said  acknowledgment  of  a  debt  is  sufficient,  without 
any  promise  to  pay  it,  to  take  a  case  out  of  the  statute. 
I  cannot  reconcile  this  doctrine,  either  with  the  ^ords 
of  the  statute,  or  the  language  of  the  pleadings.  The 
replication  to  the  plea  of  non-assumpsit  infra  sex  annos 
is,  that  the  Defendant  did  undertake  and  promise  within 
six  years.  The  mere  acknowledgment  of  a  debt  is  not 
a  promise  to  pay  it :  a  man  may  acknowledge  a  debt 
which  he  knows  he  is  incapable  of  paying,  and  it  is 
contrary  to  all  sound  reasoning  to  presume  from  such 
acknowledgment  that  he  promises  to  pay  it ;  yet  without 
regarding  the  circumstances  under  which  an  acknow- 
ledgment was  made,  the  Courts,  on  proof  of  it,  have 
presumed  a  promise. 

It  has  been  supposed  that  the  legislature  only  meant 
to  protect  persons  who  had  paid  their  debts,  but  from 
length  of  time  had  lost  or  destroyed  the  proof  of  pay- 
ment. From  the  title  of  the  act  to  the  last  section, 
every  word  of  it  shews  that  it  was.  not  passed  on  this 
narrow  ground.  It  is,  as  I  have  heard  it  often  called  by 
great  judges,  an  act  of  peace.     Long  dormant  claims 

have 
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have  often  more  t)f  cruelty  than  of  justice  in  them. 
ChristianityTorbids  us  to  attempt  enforcing  the  payment 
of  a  debt  which  time  and  misFortune  have  rendered  the 
debtor  unable  to  discharge.  The  legislature  thought 
that  if  a  demand  was  not  attempted  to  be  enforced  for 
six  years,  some  good  excuse  for  the  non-payment  might 
be  presumed,  and  took  away  the  legal  power  of  recover- 
ing it.  I  think,  if  I  were  now  sitting  in  the  Exchequer  . 
Chamber,  I  should  say,  that  an  acknowledgment  of  a 
debt,  however  distinct  and  unqualified,  would  not  take 
from  the  party  who  makes  it  the  protection  of  the 
statute  of  limitations.  But  I  should  not,  after  the 
cases  that  have  been  decided,  be  disposed  to  go  so  far 
in  this  Court,  without  consulting  the  judges  of  the  other 
Courts.  There  are  many  cases  from  which  it  may  be 
collected,  that  if  there  be  any  thing  said  at  the  time  of  the 
acknowledgment  to  repel  the  inference  of  a  promise,  the 
acknowledgment  will  not  take  a  case  out  of  the  statute 
of  limitations. 

In  tl^ie  present  case  the  Defendant,  at  the  time  he  ac- 
knowledged the  debt,  said  he  would  not  pay  it,  because 
the  Plaintiff  had  arrested  him. 

I  cannot,  therefore,  say  that  there  was  any  cause  of 
action  within  six  years  before  the  bringing  of  the  action, 
and  the  rule  for  setting  aside  the  nonsuit  must  be  dis- 
charged. 

The  rest  of  the  Court  concurring,  the  rule  was 

Dischargedf 
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Where  a  ge- 
neral verdict 
was  given  on 
a  declaration! 
some  of  the 
counts  of 
which  were 
bad,  the  Court 
amended  the 
pojteat  by 
entering  up 
iudgment  on  a 
•ingle  county 
after  ai^ument 
m  srrory  in 
KB. 


Richardson  v.  Mellish. 

HTHIS  cause  was  tried  before  Lord  Giffbri  Mid  • 
epecial  jury  at  the  London  sittings  after  Hilary  term 
1S^4,  when  a  general  verdict  was  found  for  ihe  Platft- 
tfif,  on  a  declaration  of  several  counts.  In  Tf'inify 
term,  in  the  same  year,  this  Court,  after  tlvrve  dnys* 
bearing,  discharged  a  rule  nisi  for  a  new  trtalv  &vh) 
for  an  arrest  of  judgment;  which  arrest  of  judgment  had 
been  moved  for  on  the  ground  that  the  declaration  staled' 
na  consideration  for  the  Defendant's  agreement,  or  thai 
at  all  events  the  agreement  was  illegal,  ^a)  The<3ause^ 
was  then  removed  by  error  into  the  Court  of  Ki))g*a 
Bench,  and  now,  in  this  term,  after  argument  on  erroiv 
bat  before  the  Court  of  King's  Bench  had  prooowiGed 
judgment,  it  having  been  suggested  that  a  general  verdict 
bad  been  g4ven,  and  that  some  of  tlie  coums  in  tbe  de- 
claration were  bad, 


Bosanqtiet  Seijt,  upon  an  affidavit  timt  the  anend- 
ment  was  necessary  to  the  due  administradoa  of  jnstiee^ 
obtained  a  rule  m^/  to  amend  the  j9o^»z,  by  entering  the> 
verdict  on  the  first  count  only  of  the  declaratioD,  piurn 
suant  to  the  notes  of  the  learned  Judge,  Lord  Giffordy  who 
tried  the  cause.  These  notes  being  read,  it.  appealed 
that  the  evidence  applied  to  the  fii*st  count :  that  the  con* 
sideration  for  the  Defendant's  agreement  to  reinstate  the 
Plaintiff  in  the  command  of  the  Mineroa  East  India  ship 
upon  the  contingency  of  certain  events  which  afterwards 


(a)  See  ante^  vol.  ii.  p.  229. 
At  the  time  of  that  report,  no 
objection  having  been  made  to 
the  generality  of  the  verdict,  an 


abstract  of  the  first  count,  to 
which  alone  the  evidence  applied, 
was  thought  sufficient. 

oceiiiMd^ 
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ocourredy  was,  as  stated  in  that  count,  the  PlaintifTs  sur-        I8$^v 
rendering  at  the  Defendant's  request,  tlie  command  of  ^^I^^Mo^m 
that  ship  for  certain  voyages  to  which  the  Plaintiff*  had  ^. 

bcdt  appointed  with  the  approbation  of  the  East  Imtia     Mttiirtl. 
Company,  by  owners  who  were  al)out  to  sell  the  ship 
to  the  Defendant:   that   the    commander  of  an  East 
Indiaman  cannot   be  removed   after  he  has  been  ap- 
proved of  for  a  particular  voyage,  without  the  consent 
of  the  Company :    that    the  former  owners  wished  to 
sell  the  Mine/va  as  a  ship  to  which  no  commander  was 
attached :  that  the  Plaintiff  refused  to  give  up  the  com- 
mand:   that  the  Defendant,  after  his  agreement  with 
the  Plainliff*,^  wrote  to  obtain  the  consent  of  the  East 
India  Company  to  ttie  PluintiflTs  exchanging  the  eom- 
mand  of  the  Minerva  for  that  of  the  Marquis  of  Ely^  and 
that}  at  the  end  of  tins  letter  the  Plaintiff*  wrote  that  the 
exchange  was  made  with  his  sanction  and  appi^batien^ 
whereupon  the  company  assented  to  tfie  exchange  {fl). 
It  also  appeared  that  his  Lordship  was  satisfied  Wkb 
the  Verdict^  and  thought  the  amendment  ought  Vb  be 
madei     It  was   observed  tliat  tlie  original   record   re^ 
mained  tn  tliis  Court,  a  transcript  only  being  trads- 
nHtted  to  the  court  of  error,  and  Williams  v.  Breedcn  {i)y 
Skcmt  V.   Cfffin  {c\   Doe  v.  Perkins  (rf),   and  Petrie  V. 
Hannmy\e)  were  cited  to  shew  that  such  an  aitieaditl^etit 
might  be  made:  after  error,  or  at  any  time.     The  i^uiW 
wjtt^  granted  on  condition  of  a  retaxation  of  costs^  nndeir 
wkick  the  Plaintiff*  was  to  return  what  he  bad  received- 
tfad  oounta  to  wbioh  the  verdiot  did  not  applyw 


LtsdoBs  und  Wilde  Senjts.  shewed  cause  agaittdt  th^  t^ 
ateonlMdenibie  length.  Their  argument  in  substance  was5 
thst^tbirbeii^  ati  application  to  the  discredonc^theCoort^ 

(a)  The  above  particulars  are  taken  from  the  judgment  of  the 
Chief  Juftice ;  post,  3^38. 

{b)  I  J.  CS^  P.  329*  (d)  3r.\R.  749^ 

(«)  sBurr.%%iio.  (^  sT.R.6si^ 

Z  8  ft 
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it  would  not  be  a  proper  exercise  of  that  discretion  to 
allow  the  amendment,  after  so  great  a  length  of  time 
bad  been  permitted  to  ehipse  through  the  Inches  of  the 
Plaintiff:  Grant  v.  Astle  {a\  Harrison  v.  Kifig{b):  that 
he  ought  at  the  trial,  or  within  the  next  term,  to  have 
elected  on  which  count  he  would  enter  his  verdict:  Lee 
V,  Miiggeridge  (c) :  that  the  application  ought  to  have  been 
made  to  Lord  Gifftnd :  and  that  the  Plaintiff  having  re- 
ceived the  costs  upon  all  the  counts  of  the  declaration,  he 
was,  in  a  manner,  estopped,  to  apply  to  confine  his  verdict 
to  one.  They  observed  that  wh ate ver^Z/c/fl  might  be  found, 
there  was  no  decision  in  which  an  amendment  so  important 
as  this  had  been  made  after  argument  on  error:  that  in 
all  the  cases  reported,  the  amendment  had  been  confined 
to  mistakes  of  the  officer  of  the  court,  and  had  never 
extended  to  errors  committed  by  the  party;  for  which 
they  cited,  not  only  Doe  v.  Perkins  and  Petrie  v.  Han-- 
nay^  but  Williams  v.  Breedon^  Shmt  v.  Coffin ;  and  they 
read  the  language  of  Buller  J,  in  Eddowes  v.  Hopkins  {d)y 
"  If  there  were  only  evidence  at  the  trial  upon  such  of 
the  counts  as  were  good  and  consistent,  a  general  verdict 
might  be  altered  from  the  notes  of  the  Judge,  and 
entered  only  on  those  counts ;  but  if  there  were  any 
evidence  which  applied  to  the  other  bad  or  incon- 
sistent counts,  as,  for  instance,  in  an  action  for  words, 
where  some  actionable  words  are  laid,  and  some  not^ 
actionable,  and  evidence  given  of  both  sets  of  words, 
and  a  general  verdict,  there  the  postea  could  not  b^^ 
amended,  because  it  would  be  impossible  for  the  Judg^^ 
to  say  on  which  of  the  counts  the  jury  had  found  the^ 
damages,  or  how  the}'  had  apportioned  them  :"  HoU  v^ 
Scholefield  {e) ,  As  it  did  not  appear  but  that  the  evidenc€^==" 
in  the  present  case,  or  some  part  of  it,  might  havt 
applied  to  many  counts  besides  the  first,   it  was    im- 


(a)  Doug.  730. 
{h)  iB,i^  A.  x6i. 
(t)  I  Taum.  ^6. 


{d)  Dough  376. 
le)  6  T.  R.  695. 


possibi 
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possible   to  say  on   which  of  them  the  jury  had  given        1825. 
their  verdict.  KiCHARWQir 


Best  C.  J.  It  has  been  admitted  by  those  who  op- 
pose the  rule,  that  it  is  a  question  of  discretion  whether 
we  should  allow  the^05/^a  to  be  amended  or  not. 

In  the  exercise  of  our  discretion,  we  must  be 
governed  by  these  considerations ;  first,  is  the  count  on 
which  it  is  now  proposed  to  enter  the  verdict,  supported 
by  the  evidence  offered  at  the  trial  ^  secondly,  was  all 
the  evidence  given  at  the  trial  admissible  under  that 
count?  thirdly,  are  we  prevented  from  acceding  to  ihe 
application  on  account  of  its  having  been  made  after  the 
record  has  been  removed  by  a  writ  of  error,  and  the 
case  has  been  argued  in  the  Court  of  King^s  Bench  ? 
Upon  the  first  question.  Lord  Gjffbrdhas  informed  us 
that  the  evidence  given  at  the  trial  proves  the  first 
count.  In  strictness,  perhaps,  we  ought  to  look  no 
further,  but  be  satisfied  with  the  opinion  of  the  Judge 
who  tried  the  cause.  But  as  he  has  referred  us  to  his 
report  of  the  evidence,  it  has  been  read  to  the  Court, 
and  I  think  it  fully  proves  the  first  count. 

An  agreement  was  given  in  evidence,  exactly  cor- 
responding  with    that   count      It   appears    from   this 
agreement  that  the  Plaintifi*  was   commander   of  the 
JUinerva,  an  East  India  ship^  which  the  Defendant  was 
disposed  to  purchase,  provided  the  Plaintifi*  would  give . 
tip  the  command  of  her,  and  allow  one  Mills  to  be  ap- 
pointed to  her  upon  condition  of  the  Plaintiff's  being  re- 
instated in  case  of  Mills^s  death,  and  provided  the  £05^ 
Jhdia  Company  would  assent  to  this  agreement  between 
the  Plaintiff  and  Defendant. 

This  imports,   that  either  in  consequence  of  some 

l)argain  between  the  former  owner  and  the  PlaintiftJ  or 

some  rule  of  the  East  India  Company,  the  Plaintiff  could 

Hot,  without  his  consent,  be  removed  from  the  command 

Z  8  of 
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X9M'       of  the  ship.     This  is  cooipletely  made   out  bjr  th^ 
evidence. 

It  appeared  at  the  trial  that  the  former  owners  had, 
.vith  the  approbation  of  the  Company,  appointed  the 
PlfuntiiOr  to  command  the  ship  for  the  nei^t  voy^gft. 

If  this  had  been  a  coinmon  merchant's  ship^  tbe  ap- 
pointing the  master  for  the  voyage  and  his  i^coeptance 
of  th^t  appointment  would  have  amounted  to  ad  Bfje/^" 
iment  tliat  the  master  should  go  that  voyage,  and  if  ifa^ 
owners  afterwards  removed  the  Plaintiff  from  the  shlfi^ 
without  just  cause,  they  would  have  been  liable  to  a^ 
action  for  breach  of  the  agreement 

But  this  was  an  East  Indiaman^  and  it  appears  further 
from  the  evidence,  that  the  commander  of  an  East  Jndia^ 
man  cannot  be  removed  after  he  has  been  approved  of 
for  a  particular  voyage,  without  the  consent  pf  the 
Company* 

It  was  proved  at  the  trial  that  the  former  ovn^i^ 
wished  to  sell  this  as  a  free  ship,  that  is,  9  ship  to 
which  no  commander  was  attached,  and  that  the  Plaintiff 
refused  to  give  up  the  command  of  her  to  them> 

It  was  further  proved,  ihat  after  the  agreement  be- 
tween Plaintiff  and  Defendant,  the  Defendant  wrote  to 
the  directors  of  the  East  India  Company,  requesting 
them  to  permit  the  Plaintiff  to  exchange  tbe  Minerva 
for  the  Marquis  of  Ely^  under  which  letter  the  Plaintiff' 
wrot^,  that  this  exchange  was  with  his  sanction  and 
approbation. 

It  was  then  proved  by  a  person  from  the  India  House, 
that  upon  the  receipt  of  this  letter  orders  were  sent  to 
swear  the  Plaintiff  into  the  command  of  tlie  Marquis  of 
Ely^  and  Mills  into  the  command  of  the  Minerva. 

It  seems  to  me,   that  this    shews    that  the  Plaintiff' 
could  not  have  been  compelled  to  give/up  the  then  iiext 
voyage  in  the  Minerva  ;  and  that  it  was  probable,  that 
if  he  conducted  himself  properlyi  the  Company  would 
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haye  obliged  the  Defendant  to  continue  him  in  command        1666^ 
of  that  vessel,  during  the  other  voyages  for  which  he   tr  ^  "  ^lii 
was  engaged.  ^. 

At  all  events,  the  giving  up  the  first  voyage  was  a 
sufficient  consideration  to  support  this  agreement*  Th« 
death  of  Mills  was  then  proved,  the  Piaintiif 's  appli- 
cation to  be  restored  to  the  Minerva^  the  Defendant's 
refusal,  and  the  loss  occasioned  to  the  Plaintiff  bjr  that 
refusal 

Upon  the  second  question,  namely,  whether  any  evU 
dence  that  was  not  admissible  under  the  first  count  waft 
received  at  the  trial  ?  I  must  observe,  I  can  find  no 
evidence  that  was  not  admissible  under  the  first  count% 
That  being  the  case,  the  jury  can  have  given  no  damagefi; 
which  they  were  not  warranted  in  giving  in  a  verdKjt 
upon  that  count. 

I  can  see  no  objection  to  confining  a  verdict  to  on* 
eount,  Inhere  no  evidence  was  given  but  what  was  ad^ 
missible  under  such  count,  even  although  it  might 
prove  some  other  count.  In  the  cases  of  slander  to 
which  we  have  been  referred,  evidence  was  received  of 
the  speaking  of  words  that  were  not  actionable,  and 
that,  not  by  way  of  aggravation  of  the  words  which  were 
actionable,  but  as  amounting  to  a  substantive  cause  of 
action.  These  words  would  not  have  been  permitted 
to  have  been  so  proved,  but  for  the  bad  counts  which 
the  declarations  contained.  If  in  these  cases  the  courts 
had  allowed  the  verdict  to  be  taken  on  the  good  counts 
only,  the  Plaintiff  would  have  recovered  damages  for 
words  which  were  not  the  subject  of  an  action. 

In  Eddawcs  v.  Hopkins  Butler  J.  soys,  "  If  there 
was  only  evidence  at  the  trial  upon  such  of  the  counts  as 
were  good  and  consistent,  a  general  verdict  might  be 
altered  from  the  notes  of  the  Judge,  and  entered  only  Ofi 
those  counts;  bid  if  there  was  any  evidefice  that  applied  to 
ike  bad  counts^  (as,  for  instance,  in  an  action  Sor  wofdi, 

Z  4  wher« 
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1825.        where  some  actionable  words  were  laid,  and  some  not 

RicuARixoN    actionable,  and  evidence  given  on  Loth   sets   of  words^ 

V.  and  a  general  verdict,)  then  the  postea  could  not  be 

^^^*"*'^*     amended,  because  it  would  be  impossible  for  the  Judge 

to  say  on  which  of  the  counts  the  jury  had   found  the 

damages,  or  how  they  had  apportioned  them." 

This  learned  Judge  is  not  here  made  to  express  him- 
self with  his  usual  distinctness.  It  might  be  infeired 
from  the  words,  "  If  iftere  was  07ili/  evidence  at  the 
trial  upon  such  of  the  counts  as  were  good^^  that  if 
the  evidence  proved  the  bad  counts  as  well  as  the 
good,  the  postea  could  not  be  amended :  but  the  re* 
ference  to  an  action  of  slander  where  some  words 
were  proved,  which  were  not  actionable,  shews  that 
Mr.  J.  Buller  meant  that  the  postea  could  not  be 
amended  where  evidence  was  admitted  under  the  bad 
counts,  which  could  not  have  been  received  under  the 
good.  In  the  case  of  Williams  v.  Breedon^  we  find 
the  same  learned  Judge  concurring  with  the  rest  of  the 
court  in  allowing  such  an  amendment  where  evidence 
had  been  given  which  could  not  have  been  received 
under  the  good  counts,  it  clearly  appearing  that  the 
jury  had  not  been  induced  by  such  evidence  to  give  any 
damages.  This  is  the  true  princi})ie.  The  damages  in 
the  present  case  cannot  have  been  increased  by  the  bad 
counts,  because  therd  is  no  evidence  that  would  not  have 
been  submitted  to  the  jury  if  those  counts  had  not  been 
upon  the  record. 

Is  this  application  made  too  late  to  be  attended  to? 
There  are  authorities  for  our  amending  the  postea  after 
argument  in  a  court  of  error.  It  is  never  too  late  to  do 
(in  proper  terms)  what  is  necessary  to  be  done  to  pre- 
vent injustice.  If  such  an  objection  as  has  been  started 
in  this  case,  had  occurred  to  me  silting  in  the  Ex- 
chequer Chamber,  I  should  have  proposed  to  that  Court, 
without  any  application  from  the  bar,  to  send  to  the 

King's 
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King's  Bench  to  ascertain  if  the  difficulty  would,  not 
be  removed  by  amendment.  \n  Grant  v.  Astle^  Lord 
Mansfield  laments  that  so  ill-founded  a  rule  should  ever 
have  been  established  as  that  in  civil  actions^  one  bad 
count  should  oblitre  the  Court  to  arrest  the  judgment, 
whilst,  in  criminal  cases,  a  prisoner  might  suffer  the 
last  punishment  on  an  indictment,  which  has  many  bad, 
and  only  one  good  count;  but,  says  his  Lordship,  as 
the  rule  is  now  settled,  we  have  gone  as  far  as  we  can 
by  allowing  verdicts  in  such  cases  to  be  amended  by  the 
Judge's  notes.  It  is  true,  his  Lordship  did  not  think  that 
could  be  done  after  judgment.  Such  amendments,  how- 
ever, have  been  made  after  judgment  in  many  ciases  that 
have  come  before  the  Court  since  that  of  Grant  v.  Astle. 
I  am  of  opinion  that  this  rule  should  be  made  ab- 
jBolute. 


1825. 


RlCUARDSOll 

Mellisu. 


Paek  J.  I  am  of  the  same  opinion*  This  rule  is 
to  amend  the  postea.  It  has  been  argued  that  this  is  an 
application  to  the  discretion  of  the  Court,  meaning  the 
sound  and  legal  discretion  of  the  Court :  that  in  order 
to  set  that  discretion  afloat,  it  is  requisite  to  shew  some 
necessity  :  and  that  the  affidavit  on  which  the  application 
is  made,  states  no  other  necessity  than  the  due  advance* 
nient  of  the  administration  of  justice.  I  cannot  con- 
ceive a  case  of  much  greater  necessity.  If  the  Court 
did  not  make  this  amendment,  they  would  be  defeating 
the  due  administration  of  justice,  instead  of  advancing 
it  For  as  the  case  now  stands,  I  must  take  it  for 
granted,  and  the  Court  thought  so  in  the  former  occa- 
sion, that  the  jury  have  done  quite  right  in  giving  heavy 
damages.  It  has  been  contended  that  my  Lord  Gijffbrd 
should  be  applied  to  on  this  occasion ;  but  thac  is  not 
necessary.  Application  is  usually  made  to  the  Judge  who 
tried  the  cause,  and  if  he  be  a  judge  who  has  left  the 
Court,  the  Court  itself,  by  its  authority,  may  amend  the 

pbBtea. 
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pottea.   But  it  is  said,  this  application  is  too  late,  though 
it  is  admitted  that  if  it  had  been  made  at  Nisi  Prius  to 
Lord  Gifford^  or  the  counsel  had  been  called  on  to  say 
on  what  count  they  should  take  the  verdict,  it  would  have 
been  of  course  to  have  entered  it  so.     Might  not  the  ap« 
plication  have  been  made  in  the  next  term?  Undoubtedly 
it  might.     It  is  impossible  counsel  can  direct  their  at- 
tention to  these  things  always  at  the  moment ;  and  has  the 
attention  of  the  Court  ever  been  drawn  to  this  point  be* 
fore  ?   It  has  not.    The  case  was  argued  generally  on  the 
insufficiency  of  consideration,  and  the  Court  in  giving 
judgment,  not  having  their  attention  drawn  to  this  or 
that  particular  count,  stated  generally  there  appeared  to 
be  a  sufficient  consideration.     The  case  of  Doe  v.  Per^ 
kinSf  which  shews  that  length  of  time  is  not  of  itself  a 
sufficient  objection  to  allowing  the  amendment,  has  beeft 
met  by   the    case   of  Harrison   v.  King;    that   case, 
however,  has  no  bearing  on  it  at  all  on  the  present. 
There  the  alteration  was  proposed  after  a  writ  of  errof 
argued,  judgment  reversed,  and  a  lapse  of  eight  years. 
It  would  have  been  most  outrageous  to  have  acceded  to 
such  an  application,  and  the  Court  would  have  shewn  a 
bad  discretion,  if  after  that,  they  had  amended.     But 
that  does  not  contravene  the  point  that  when  the  error 
is  discovered,  as  appears  in  this  case  before  the  judg- 
ment of  the  Court  of  error  is  pronounced,  the  parties 
may  come  to  the  original  Court  in  which  the  proceeds 
ings  were,  to  endeavour,  if  they  can,  to  rectify  what  is  a 
mere  slip  or  omission  of  counsel ;  for  there  is  no  earthly 
reason  to  suppose  that  if  application  had  been  made  to 
Lord  Giffbrd  at  the  time  of  the  trial,  or  within  a  short 
period  of  time  afterwards,  he  would  not  have  directed  the 
alteration  to  be  made. 

Under  these  circumstances,  I  am  of  opinion  that  the 
rule  shouki  be  made  absolute. 

BURROUOH 


fO. 
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BuinovGH  J.  I  am  of  the  satne  opinioo*  I  rffnem«-  1825. 
ber  ^e  case  being  argued ;  the  Court  took  great  paios  to 
wderstand  the  question  as  to  the  bye-laws  of  the  hidia 
Company ;  the  counsel  for  the  Deferidant  stated  ev^ry 
thing  they  cpuld  state;  and  it  was  not,  until  after  very 
full  coasideration,  we  forraed  an  opinion  on  it  I  have 
(briped  an  early  opinion  on  the  present  point  I  adnit^  fi>r 
I  have  known  this  subject  canvassed  in  public  and  10  {>ri<- 
vate  ^  hundred  times  over,  and  I  ktow  the  principle  i^ 
that  you  may  permit  an  amendment  to  be  made  at  any 
^ime  when  you  can  see  your  way.  That  has  been  the 
fsoyrse  unifornily  all  my  time.  Under  all  the  circum«* 
atances,  I  think,  upon  the  merits  of  the  case,  there  cannp^ 
be  a  question  on  the  point ;  if  there  were  any  difficuljty 
about  the  damages,  we  might  refuse  the  apfrfication^  but 
there  is  none.  The  first  count  is  proved,  and  the  dar 
imges  are  applicable  to  the  breach  of  a|;reement  alleged 
in  that  count. 

We  have  applied  to  the  proper  source,  to  the  learned 
Judge  who  tried  this  cause ;  he  has  furni.^hed  us  with 
hia  notes,  and  has  expressed  himself  satisfiedf  not  only 
that  this  amendment  may  be  made,  but  that  it  ought  to 
be  made ;  and  I  am  clearly  of  opinion  that  this  rule 
pught  to  be  made  absolute. 

Oaselee  J.  We  have  l)een  called  on  to  consider 
wbtther,  circumstanced  as  this  Court  is,  we  can  make 
the  amendment  required,  or  whether  it  should  be  made 
by  the  learned  Judge  who  tried  the  cause.  If  that 
Judge  were  now  a  Judge  of  this  Court,  we  should  not 
have  interposed ;  but  he  has  been  applied  to,  and  he  h|as 
reported  to  tiie  Court  uhat  liis  opinion  is;  he  doubts  if 
be  is  the  proper  person  to  make  the  amendment,  and  he 
calls  on  us  for  our  assistance. 

I  consider  the  Court  as  sitting  at  the  request  of 
Lord  Giffbrdf  to  consider  the  case»  and  it  appears  tp 

^  me^ 
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1825.       me^  the  Court  acting  in  aid  of  Lord  Giffbrdj  and  having 

Rim^RDfiON  ^^^^^  ^^^  arguments  addressed  to  it,  may  proceed  on 
V.  those  Bi^uments,  coupled  with  the  evidence  which  he 

■M«rj.isH,     1,^  reported  to  us. 

With  respect  to  the  time  of  the  application  I  should 
have  felt  some  difficulty,  had  I  not  found  that  in  a  case 
cited  the  amendment  was  allowed,  after  a  writ  of  error 
had  been  brought  and  an  argument  had  taken  place*  It 
does  not  appear  to  be  material  whether  the  error  be  the 
.  misprision  of  the  clerk  or  the  misprision  of  the  attorney 
who  takes  the  verdict.  I  think  the  true  ground  is  this ; 
whether  or  not  there  are  substantially  differing  and 
distinct  causes  of  action  stated  on  the  record,  on  all 
of  which  evidence  is  given,  so  that  it  is  impossible  to 
tsever  the  damages.  It  was  with  that  view  the  attention 
x>f  the  bar  was  called  to  the  case  of  WiUiams  v.  Breedon. 
The  marginal  note  of  that  case  is,  "  When  a  general 
verdict  has  been  given  on  two  counts,  one  of  which  is 
liad,  and  it  appears  by  the  Judge's  notes  that  the  jury 
•calculated  the  damages  on  evidence  applicable  to  the 
good  count  only,  the  Court  will  amend  the  verdict,  by 
entering  it  on  that  count,  though  evidence  was  given 
applicable  to  the  bad  count  also."  In  this  case  it  ap- 
pears the  several  counts  disclose  but  one  cause  of  action, 
and  the  evidence  given  applies  precisely  to  the  first 
count.  Looking  at  the  statement  in  the  record,  if  there 
bad  been  distinct  breaches,  and  evidence  had  been  given 
as  to  breaches  which  were  not  contained  in  the  first 
cotint,  I  should  have  said  you  could  not  have  obtained 
judgment  on  the  first  count;  the  Court  would  have 
presumed  some  damages  were  given  for  some  of  those 
breaches  in  the  second  or  third  count;  but^the  breaches 
assigned  in  the  various  counts  alleging  in  effect  the 
same  cause  of  complaint,  this  could  not  have  been  the 
€ase.  It  has  been  stated,  the  Plaihtiff  has  gone  on 
Bgainst  repeated  notice.     But  I  do  not  find,  when  tliis 

case 
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case  was  before  the  Court,  on  n  motion  for  a  new 
trial  or  arrest  of  judgment,  that  our  attention  was 
drawn  to  the  difference  between  the  counts.  I  have 
before  me  the  assignments  of  error,  which  say,  not, 
that  the  third  and  fourth  counts  do  not  state  a  sufficient 
consideration,  but  that  the  declaration,  aforesaid  does 
not  disclose  or  set  forth  any  good  or  sufficient  con- 
sideration in  law  for  the  Plaintiff  to  have  or  maintain 
his  action.  Upon  these  grounds  I  am  of  opinion,  that 
this  rule,  which  is  limited  to  the  amendment  of  the 
postea,  agreeably  to  notes  of  Lord  Gifford^  ought  to  be 
made  absolute. 

Rule  absolute. 


1825. 


RiCHARDSOK 

V. 

MfiLLlSH« 


The  Defendant  refusing  to  allow  the  judgment  roll  to 
be  amended  by  the  posieOf  the  rule  was  made  absolute 
without  calling  on  the  Plaintiff  to  refund  the  costs  re^ 
c^ved  on  the  insufficient  counts. 


CAS&S  IK  MICHA£LMAS  TERM 


Nov*  a6. 


Same  Case. 


The  Court 
having  amend- 
ed the  pasteOf 
after  argument 
in  Error  in 
K.B.  amended 
the  judgment 
roll  conform- 
ably with  the 
potteB)  after 
judgment  in 
error  entered 
of  record. 


t/'AlTGHAN  Serjt,  after  the  delivery  of  the  preceding 

judgment,  and  the  amendment  of  the  postea^  moved 

for  a  rule  nisi  to  amend  the  judgment  roll  by  the  postea; 

when  it  was  announced  that  the  Court  of  King's  Bench 

had  that  moment  pronounced  judgment  in  error,   by 

awarding  a  venire  de  novo.     The  Court,  nevertheless, 

granted  a  rule  w«/,  against  which  Laxoes  and  fVilde  Serjts. 

now  shewed  cause.   They  contended,  first,  that  this  Court 

had  no  jurisdiction  to  make  the  amendment,  the  record 

being  by  intendment  of  law  in  the  Court  of  King's 

Bench,  so  that  no  execution  could  issue  on  the  jud^^ 

xnent  out  of  this  Court ;  secondly,  that  the  application 

came  too  late  after  judgment  of  reversal  with  an  award 

of  venire  de  novo  pronounced  in  error,  and  entered  on 

record ;  of  which  fact  they  pro<luced  an  affidavit,  and 

said  the  record  was  in  court.     They  relied  on  Hamson 

V.  King,  [a) 

Vaughan  and  Bosanqnet  Serjts.  in  support  of  the  rule. 
It  is  sought  only  to  amend  the  judgment  roll,  which  is 
still  in  this  Court,  not  the  transcript  which  is  in  the 
court  of  King's  Bench,  and  the  Court  would  be  guilty 
of  a  gross  inconsistency  if  it  permitted  the  postea  and 
the  judgment  roll  in  the  same  case  to  contain  contradic- 
tory allegations.  Wood  v.  Matthews  (i),  and  Frend  v. 
thJce  of  Richmond  {c\  are  conclusive  to  shew  that  what- 
ever remains  in  this  Court  may  be  amended.  And  Pich- 
wood  V.  Wright  (d),  and  Hardy  v.  Cathcart  {e\  shew  that 


{a)  iB.^ A.iSu 
{b)  Popb.  ica. 
(f)  Hardr,  so$. 


(d)  iH.BL64%. 
{c)  X  Marsh.  z8o. 


the 
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the  application  is  not  too  late.     In  Harnson  v.  King  U       1835w 
waa  not  made  till  eight  years  after  judgnnent. 

Best  C.  J.  An  opinion  has  prevailed  that  a  writ  of 
error  to  this  Court  removes  the  original  record  into  the 
King's  Bench,  but  that  a  writ  of  error  to  tbe  King's 
Bench  only  removes  a  transcript  of  llie  record  of  tkat 
court  into  the  Exchequer  Chamber  or  Houde  of  Lords* 
Tliis  opinion  hiis  perplexed  me,  fi^r  1  thoiiglit  that  we 
could  not  amend  a  record  which  Imd  been  removed  from 
us  into  another  court.  Wc  find  from  our  officers  that 
the  original  record  is  not  remove«I,  and  that  a  transcript 
oaly  is  carried  to  the  Kind's  Beuch^ 

There  is  no  difierence  \»  this  respect  between  tlie  re- 
turn of  a  writ  of  error  to  the  King's  Benck,.  and  from 
the  King's  Bench«  By  the  27  Eliz.  c,  8.  the  writ  of 
error  to  the  King's  Bench  commands  the  Chief  Justice, 
of  that  court  to  cause  the  record  and  all  things  concern^ 
inf;  the  judgment  to  be  brought  before  the  Justices  o£ 
the  Common  Bench  and  Barons  of  the  Exchequer*  The. 
Count  of  King's  Bench  does  not,  as  has.  been  suptposedi 
send,  a  copy  of  the  record^  bnt  the  record.  And  tlie 
record  is  so  completely  gone  fr6tn  the  King's  Bench^. 
that  if  the  Exchequer  Chamber  affirms^  the  judgment  of 
the  King's  Bench,  that  court  would  bave^  notfaing  oii< 
which  it  could  award  execution* 

The  court  of  Exchequer  Chamber  having  no  officers^ 
to  make  out  writs  of  execution^  on  to»  tax  eostSf.  the= 
statute  of  Eliz,  has  directed  that  if  the  judgment  of  the 
King^s^  Bench  shall  be  affirmed  or  reversed^  the  said 
Tocord,  and  all  other  things  concerning  tbm  same^  shall 
bar  removed  or  brought  back  int0  the  said  Court 
of  King's  Bench,  ^^  tkat  such  Jkwrthtr  proeeedh^  ma^ 
h$  ikereupoTt  as  well  far  execution  of.  otkerme^  as^ 
shall  appertain"     The  same  xeason  tliat  is  given  by: 

the 
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the  statute  for  returning  the  record  into  the  King's 
Bench  is  given  by  Lord  Bolle  (UtBoU.Abr.15S.) 
for  the  Chief  Justice's  carrying  back  the  record  of  the 
King's  Bench  after  he  has  pro<luced  it  to  the  House  of 
Lords,  and  delivered  a  transcript  of  it  to  that  house. 

The  record,  that  is,  that  instrument  which  is  to  be 
acted  on,  is  removed  by  writ  of  error  from  both  the. 
King's  Bench  and  Common  Pleas.  But  if  any  doubt 
arises  in  the  court  of  error,  whether  that  which  they 
po5-sess  is  a  correct  record,  that  doubt  is  to  be  decided 
by  reference  to  the  original  record,  which  remains  in 
the  court  in  which  the  suit  was  commenced,  and  which  . 
either  the  Exchequer  Chamber  or  Court  of  King's 
Bench  will  cause  to  be  brought  before  them  by  one 
or  more  writs  of  certiorari.  We  find  from  Roll.  Abr. 
765,  766,  and  Cases  Temjp.  Hardwick^  118.  that  after 
joinder  in  error,  both  those  courts  have  awarded  a 
certiorari^  for  the  purpose  of  informing  their  con* 
sciences,  and  that  they  might  p  Jt  reverse  a  judgment 
on  account  of  some  formal  objection.  We  have,  there- 
fore, the  original  record,  which  the  Court  of  King's 
Bench  will  inspect,  if  it  be  suggested  to  them  that 
the  record  which  they  have  is  not  correct  If  that 
original  record  be  incorrect,  and  we  have  something 
by  which  we  can  correct  it,  surely  we  ought  to  do 
so.  Our  record  is  incorrect,  for  it  states  the  verdict  to 
be  taken  on  all  the  counts ;  now,  by  reference  to  the 
postea,  it  will  appear  that  it  was  only  taken  on  the  first . 
count.  If  we  do  not  make  this  amendment,  the  Court  . 
of  King's  Bench  must  give  judgment  on  a  false  record, . 
and  on  the  miserable  technical  objection,  that  Lord 
Mansfield  lamented  was  a  tenable  one,  namely,  that 
some  of  the  counts  to  which  the  attention  of  this  Court 
was  never  called,  are  bad.  We  are  doing  what  will 
enable  the  Court  of  King's  Bench  to  do  justice. 

It 
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It  appears  from  the  authorities  in  the  books,  that        1825^ 
there  are   two   modes  of  attainini;  the  object  of  this  „    '"  ^  -   • 

°  .;'.  RiCHAIUWON 

role;  one  is,  by  amendmg  the  postea,  certifymg  to  the  v. 

Court  of  King's  Bench  that  such  amendment  is  made,  Mellish. 
and  leaving  it  to  them  to  amend  the  record ;  the  other, 
to  amend  the  postea  and  record  here ;  and  then  it  will 
become  the  duty  of  the  King's  Bench  to  amend  their 
record  by  the  amended  record  of  this  Court.  In 
Popham^  102.  there  are  two  instances  of  amendment 
made  from  the  postea  by  the  Court  of  King's  Bench, 
and  one  of  an  amendment  made  in  the  same  manner  by 
the  Exchequer  Chaml)er.  In  Dimbar  v.  Hitchcock  {a) 
the  Court  of  King's  Bench  introduced  into  a  record  that 
had  been  removed  into  that  Court  from  the  Common 
Pleas,  the  allowance  of  double  costs  certified  by  the 
Chief  Justice  of  the  Common  Pleas.  This  amend- 
ment was  made  by  the  King's  Bench  after  the  record 
was  removed  into  the  House  of  Lords,  and  ei-rors 
assigned  in  that  House. 

Lord  Ellenborough^  in  giving  judgment,  uses  these 
words :  "  Here  the  House  of  Lords  have  a  defective 
record,  diminution  has  been  alleged,  and  when  it  has 
been  amended  in  this  respect,  upon  being  certified  mito 
the  House  of  Lords,  they  will  direct  the  transcript  to  be 
amended." 

Unfortunately  this  case  was  not  mentioned  to  the 
Court  of  King's  Bench,  for  we  have  been  told,  that 
although  that  Court  were  informed  from  the  bar  that 
we  had  amended  the  postea,  they  have  reversed  our 
judgment,  and  have  been  asked  if,  after  this,  we  will 
grant  this  rule.  If  they  ha/e  i-evereed  our  judgment 
they  have  affirmed  our  opinion,  for  they  have  granted, 
it  seems,  a  venire  de  novo. 

It  would  have  been  absurd  to  grant  a  XK'nire  de  ricnv 

Vol.  III.  A  u  if 


CASES  IN  MICHAELMAS  TERM 

if  the  dedaration  contains  in  no  one  count  a  l^al  con- 
^1^,™  '     sideratioa.     What  the  King's  Beach  has  done  renden 

luCBAItDSOX  . 

,.  it  necessary  for  us  immediately  to  make  this  rule  ab- 

solute to  prevent  a  verdict  given  by  a  special  joiy, 
approved  by  the  Judge  who  tried  the  cause,  and  by  this 
Court,  from  being  set  aside  on  an  objection  of  mere 
form. 

I  have  no  doubt  that  the  King's  Bench  will  suspend 
their  judgment,  but  should  we  be  disappointed  in  ibis, 
and  the  Defendant  in  error,  instead  of  taking  a  venire  di 
nODO,  brings  a  writ  of  error,  it  will  be  our  duty  to  oertiiy 
to  the  House  of  Lords,  as  the  Court  of  King's  Bench 
did  in  Dunbar  v.  Hitchcock,  that  the  record  sent  to  tbM 
house  is  a  defective  record,  which  will  eoable  the  House 
of  Lords  to  set  this  matter  right. 

In  Frend  v.  The  Duke  of  Bichmond,  Lord  HaU  says, 
if  a  record  be  removed  into  the  King's  Bench  out  of 
the  Common  Pleas  by  writ  of  error,  and  aflerwaids 
amended  by  rule  of  ike  Common  Pleas,  the  Court  of 
King's  Bench  must  amend  it  accordingly." 

The  word  must  ia,  without  explanation,  too  strong; 
We  pretend  to  no  power  of  compelling  the  Court  of 
King's  Bench  to  do  any  thing.  But  every  Court  must 
and  will  do  justice,  and  if  through  these  mistakes,  to 
which  all  human  beings  are  liable,  any  Courts  fail  to  do 
what  justice  requires,  some  superior  tribunal  will  pre- 
vent the  eflects  of  such  mistakes.  This  is,  I  think,  the 
meaning  of  Lord  Hale. 

In  making  this  amendment,  after  the  record  is  r- 
moved  by  writ  of  error,  we  follow  the  precedents  fur- 
nished by  the  Court  of  King's  Bench  in  Siort  v.  C^m, 
Petrie  v.  Hannay,  and  Dunbar  v.  Hitchcock. 

Park  J.  I  am  clearly  of  the  same  opinion.  The  case 
ofMellish  v.  Richardson  did  not  pass  as  a  slight  judg- 
ment,  it  was  very   maturely   and   deeply   considered. 

And 


iiir'im  Sixnu'YBAs  av'6EO.'IV; 

And  tfitw^  the  verdict  stands,  or  ratber  was  bdcMk 
on  all  the  counts,  and  judgment  was  given  in  this 
Court  on  the  whole  declaration,  it  was  merely  because 
no  counsel  drew  the  attention  of  the  C6urt  to  any  dis- 
tinction between  them.  A  writ  oferror  was  brought,  and 
we  have  since  altered  the  postes  according  to  the  truth 
of  the  facts,  because  the  attention  of  the  Court  was 
never  before  called  to  the  state  of  the  record.  What 
is  the  consequence?  It  is  agreed  that  there  are  two 
entries,  one  on  the  postea,  the  other  on  the  judgment 
Toll.  Are  we  to  let  one  stand  amended,  and  the  other 
unamended,  with  a  contradiction  on  the  face  of  it?  It 
seems  the  greatest  absurdity  that  can  be  stated;  and 
when  we  are  to  make  our  own  records  consbtent  with 
each  other,  we  have  a  right  to  do  that  which  justice 
shall  require.  I  am  clearly  of  opinion  we  ought  to  do 
it  in  this  case,  and  we  should  be  guilty  of  the  grossest 
injastice  and  absurdity  in  leaving  the  record  imperfect. 

BuRBOUGU  J.  The  question  is,  in  what  sense  this 
record  has  gone  from  the  Court.  In  a  technical  sense  the 
Tccord  has  gone,  in  point  of  fact  it  is  here;  and  the 
other  is  a  copy  of  it  transmitted  to  the  Court  above. 
'What  we  have  already  done  is  confirmed  by  the  cases 
-which  we  have  had  cited  to  day. 

The  question  is,  what  we  are  to  do  now  ?  We  cannot 
'do  otherwise  than  pursue  the  course  we  did  yesterday :  it 
follows  as  a  matter  of  necessity,  we  must  amend  this  record. 
No  doubt  the  Court  of  King's  Bench  will  suspend  their 
judgment;  they  will  enquire  what  we  have  done;  they 
will  consider  whether  it  ought  to  have  been  done.  I 
have  no  doubt  that  they  will  say  the  Defendant  in  error 
may  allege  diminution,  and  they  will  return  the  transcript 
to  OS  in  the  legal  course,  for  it  is  an  irregular  judgment 
as  it  stands  in  their  Court.  When  that  is  done,  they 
will  see  that  die  verdict  and  judgment  stands  on  the 

first 
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1996.  fink  count  only,  and  if  that  first  coimtbe  bad*  they  will 

m^  ^tnww  'everie  the  whole.    They  probably  granted  %  venire  de 

^  novo  on  the  aapposition  thai  they  could  not  diacofer 

MKunm.  dearly  on  what  Countii  the  Terdict  might  hare  passed. 
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Court  of  COMMON  PLEAS, 


AND 


.  OTHER    COURTS, 


IV 


Hilary  Term, 


In  the  Sixth  and  Seventh  Years  of  the  Reign  of 

George  IV. 


Arnott  t;.  Redfern  and  Another.  J^'  m» 

^HE  Plaintiff  declared  in  assumpsit,  on  a  judgment  i.  Where,  af* 
obtained   by  him   against  the  Defendants  in   the  ^  the  creditor 
High  Court  of  Admiralty  in  Scotland,   by  which  the  voured  to  ob- 
Jadge  of  that  Court  ^^  found  that  by  accounts  made  tain  payment, 
up  by  the  Plaintiff,  there  was  due  to  him  from  the  De^,  ^  wronirful 
fendants  a  balance  amounting  to  2S61.  6s,  sterling,  and  withholding  o£ 

decerned  and  ordained  the  Defendants  to  make  payment  *  °*"i  ansing 

\/  out  of  a  con- 

to  the  Plaintiff  of  the  said  sum  of  2361.  6s,  sterling  ac-  tract  which 

does  not  carry 
iaterettf  the  jury  may  allow  interest  in  the  thape  of  damages  for  the  unjust  detention 
of  the  money.  / 

a.  Unless  the  contrary  be  shewn,  the  Court  will  prewtme  that  the  decision  in  a 
foreign  judgment  is  consonant  to  the  justice  of  the  case. 
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cordingly,  with  interest  thereof  from  the  16th  of  March 
1811  till  paid;  with  the  sum  of  30/.  145.  2cL  sterling, 
being  the  modified  expences  of  process  found  due ;  and 
also  1/.  105.  1^.  sterling,  being  the  fees  of  extracting  that 
decree  and  stamp."  There  were  also  in  the  declaration 
the  usual  money  counts,  and  a  count  upon  an  account 
stated.  Plea,  general  issue.  At  the  trial  before  Best  C.  J., 
London  sittings  after  Trinity  term  las^  the  case  was  as 
follows. 

The  Defendants,  wholesale  grocers  in  London^  wishing 
to  extend  their  trade  to  Scotland^  employed  as  thdr 
agent  the  Plaintiff,  who  lived  at  Leith^  under  the  terms 
of  the  following  letter  which  was  written   by  him  im. 
London^  and  there  delivered  to  them :  — 

^^  I  have  no  objections  to  conduct  your  concerns  i 
Scotland^  should  you  approve  thereof  by  a  few  lim 
confirming  the  terms  below  stated :  viz. 

*^  I  shall  make  a  point  of  going  my  joumies  regularl^^ 
as  the  routes  left  with  you,  to  sell  and  collect,  and  remL 
regularly  all  money  received,  upon  receiving  such  ;  an 
also  will  guarantee  one-fourth  part  of  such  sales,  an< 
allow  my  whole  commission  to  stand  over  for  the  pur 
pose  of.  making  up  any  deficiency,  if  any,  so  fisir  as  th< 
said  fourth  part  of  the  real  loss.  This  I  do  upon  yoir^ 
paying  me  one  per  cent,  upon  the  amount  of  the  ti4ioI^ 
sales  made  in  Scotland^  or  goods  sent  thereto  by 
house^  and  otie  half  per  cent,  more  upon  sfud 
amount  as  a  compensation  for  said  one  fourth  gnnrantcci 
all  postages  and  carriage  of  paii^lE;,  &c.  to  be  paid 
you.  That  is,  one  and  a  half  per  cent,  upon  the  whal^ 
amount  for  commission  and  for  the  guarantee. 
"  At  London^  17th  Sept.  1808." 

In  1811  the  Defendants  discontinued  their  business  i 
Scotland  but  the  Plaintiff's  accounts  were  not   finally 
made  up  till  1815. 

In  1818  be  obtained,  upon  these  accounts,  in 
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jhUgh  Admiralty  Court  of  Scotland^  the  judgment  set  out 
.in  the  declaration. 

In  1819  he  commenced  the  present  action,  which  was 
stayed  in  consequence  of  his  not  complying  with  a  rule 
of  tbe  Defendants,  calling  on  him  to, give  security  for 
costSf  he  living  out  of  the  jurisdiction  of  the  Court 
•  In  1825  he  came  to  reside  in  London^  and  proceeded 
with  the  action. 

The  Scotch  judgment  having  been  put  in  and  proved, 
it  was  objected,  on  the  part  of  the  Defendants,  that  the 
contract  on  which  the  Plaintiff  sued  was  made  in  Eng-- 
land;  that 'the  English  law  did  not  allow  int^est  on 
such  a  claim  as  that  which  had  arisen  out  of  this  con- 
tiBct,  and  that  the  courts  here  were  not  concluded  by 
the  judgment  of  the  court  in  Scc^land. 

The  jury,  then,  under  the  direction  of  the  Chief 
Justice,  found  a  verdict  for  the  debt,  excluding  tlie  in- 
teiest,  with  liberty  for  the  Plaintiff  to  move  to  increase 
the  damages,  by  adding  thereto  such  sum  of  money  as 
the  Court  should  direct  for  interest. 


ISS6. 


Taddy  Serjt.  having  obtained  a  rule  nisi  to  that  effect 
in  Michaelmas  term  last, 

.  Vaughan  Serjt.,  who  shewed  cause,  assuming,  firsts 
that  the  Plaintiff's  claim  was  one  upon  which  the  law 
^England  did  not  allow  interest,  and  that  the  contract 
having  been  made  in  England  must  be  regulated  by  the 
laws  of  England,  Robinson  v.  Bland  (a),  proceeded  to 
argue,  secondly,  that  the  Court  might  and  would,  in  a 
caae  of  contract  like  the  present,  impugn  the  judgment 
of  ^e  Scotch  Admiralty  Court,  upon  any  point  in  which 
it  had  decided  in  a  manner  at  variance  with  the  laws 
<ii Errands  in  other  words,  that  such  judgment  gave 


(a)  2  ^Mrr.' 1078. 
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the  party  who  sued  upon  it  only  a  primAJaeie  clum, 
and  that  it  was  not  conclusive  in  the  courts  of  this 
country. 

Tad^,  in  support  of  his  rule,  contended,  that 
the  judgment,  unless  unduly  or  irregularly  obtained, 
was  conclusive  in  the  courts  of  this  country.  How- 
ever, as  the  C!ourt  gave  no  opinion  on  this  point,  the 
argument  on  it  on  both  sides  is  now  omitted.  But 
Toddy  also  insisted,  that  the  Plaintiff's  claim  was  one 
on  which  interest,  at  least  in  the  shape  of  damages, 
might  be  allowed  by  the  law  of  England.  .Where  a 
part  of  the  transaction  arising  out  of  a  contract  made 
in  this  country,  was  carried  on  in  a  country,  the  lawa 
of  which  allowed  interest  upon  debts  arising  out  of  such 
transaction,  the  law  of  England  also  allowed  interest 
upon  the  debt  arising  on  that  part  of  the  transaction 
which  was  carried  oh  abroad;  Auriol  v.  Thomas {a\ 
Harvey  v.  Archbold.  (b)  A  contract  made  in  England 
might  also  expressly  have  reference  to  performance  in 
another  country  ;  and  in  that  case  it  was  governed  by 
the  law  of  the  country  in  which  it  was  to  be  performed. 
The  interest  on  a  Wist  India  mortgage  might  be  paid^ 
in  London^  and  yet  West  Indian  interest  would  be 
allowed,  because  the  security  lay  in  the  We^  Indies  t 
so  upon  a  debt  contracted  in  respect  of  business  per^ 
formed  in  Scotland^  interest  might  be  allowed,  according^ 
to  the  law  of  Scotland* 

Vaughan*     In  Auriol  v.  Thomas  the  contract  origi-^ 
nated  in  the  East  Indies,  and  in  Harvey  v.  Archbold^  the 
transaction  upon  which  foreign  interest  was  allowed  was 
directed  to  and  completed  at  Gibraltar. 

Cur.  adv.  vuU. 


(a)  2T,R.s%* 


{b)  3B.&C.  6a6. 
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Best  C.  J.  It  was  assumed  at  the  trial,  and  also 
on  the  motion  in  Bank,  that  a  Court  in  England  could 
not  have  allowed  a  jury  to  give  interest  in  this  case. 
Taking  what  was  so  assumed  for  granted,  we  found 
ourselves  embarrassed  with  two  questions  of  interna* 
tional  law,  of  some  difficulty,  because  not  of  frequent 
occurrence;  and  important,  because  depending  on  rules 
by  which  justice  b  to  be  doi)e  to  the  subjects  of  other 
countries. 

We  thought  it  therefore  right  to  delay  the  giving  of 
our  judgment  until  this  term,  that  we  might  take  the 
opportunity  which  a  vacation  afforded  us  of  giving  these 
questions  the  consideration  that  they  appeared  to  de- 
serve. We  now  think  that  we  ought  not  to  have  taken 
it  for  granted,  that  if  this  case  had  been  tried  first  in 
England  instead  of  the  Admiralty  Court  in  Scotland^ 
the  Plaintifi*  could  not  have  recovered  interest;  and 
that  it  is  not  necessary  to  consider  whether  this  case 
ought  to  have  been  decided  according  to  the  law  of 
England  or  Scotland^  or  whether  the  judgment  pro- 
nounced by  the  Scotch  Court  can  be  impeached  here^  or 
must  be  enforced  with  qualification  or  objection. 

It  has  been  decided  by  the  highest  authority,  in  the 
case  of  Sinclair  v.  Frasery  vol.  20.  of  HcnneWs  State 
Trials^  469.,  and  Douglas,  4.,  that  ^^  Foreign  judgments 
are  prima  facte  evidence  of  a  debt,  although  it  is  com- 
petent to  the  Defendant  to  impeach  the  justice  of  them, 
or  to*  shew  that  they  are  irregularly  or  unduly  obtained.'' 
This  is  founded  on  a  plain  and    obvious    principle 
of  natural  justice.     To  whatever  country  a  debtor  flies, 
jusUce  requires  the  courts  of  that  country  to  compel  him, 
if  be  can,  to  pay  his  debts.  It  will  often  be  impossible  to 
prove  debts  in  a  foreign  state  by  the  testimony  of  wit- 
Hesses.     The  only  way  in  which  they  can  be  established 
is  by  the  judgments  of  the  courts  of  that  country  in 

B  b  3  '  which 
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which  the  parties  and  their  witnesses  resided  when  such 
d^bts  were  contracted. 

The  only  objection  made  to  the  Scotch  judgnaent  was, 
that  it  gave  the  Plaintiff  interest  for  a  debt  due  for  wcA 
and  labour,  which  would  not  bear  interest  in  England. 
If,  under  any  circumstances,  a  jury  would  have  been  au- 
thorized to  give  interest  in  the  shape  of  damages  fin* 
such  a  debt  in  England^  the  objection  b  answered* 

We  have  now  looked  into  the  proceedings  to  see  if  the 
circumstances  of  this  case  were  such  as  would  have  al- 
lowed damages  to  be  given  for  interest;  we  consider  the 
rule  to  be,  that  if  it  could  be  given  in  any  such  case,  we 
must  presume^  in  the  absence  of  any  evidence  to  rq>el 
fiu^  presumption,  that  the  circumstances  of  this  case 
entitied  the  Plaintiff  to  interest  from  the  day  on  which 
the  Scotch  Court  has  given  it.  If  interest  is  to  be  giveui 
then,  according  to  our  own  rule,  it  may  be  calculated 
up  to  the  time  when  the  payment  of  the  principal  may 
be  enforced  under  the  judgment. 

We  cannot  then  object  to  the  terms  of  the  Scotch 
judgment,  by  which  it  is  awarded,  that  interest  is  to  be 
paid  up  to  the  time  when  the  principal  debt  shall  b^ 
discharged. 

The  original  action  was  to  recover  a  stipulated  cchq- 
pensation  of  one /i^  cent»  on  the  amount  of  certain  pay- 
ments for  goods,  for  the  labour  of  selling  those  goods 
and  receiving  the  payments,  and  for  becoming  responsi^ 
ble  for  the  solvency  of  the  purchasers,  to  the  extent  of 
one-fourth  of  the  value  of  the  goods  sold.  The  Plaintiff 
had  no  opportunity  of  paying  himself  out  of  the  money 
that  he  received  for  the  Defendants,  because  he  had 
agreed  ta  remit  the  whole  of  what  he  received  to  them, 
and  leave  his  one  per  cent,  in  their  hands,  as  a  security 
for  his  paying  what  might  become  due  to  them  for  goods 
not  paid  for  by  the  purchasers.  Such  a  contract  does 
not  import  that  interest  should  be  paid  for  any  money 

that 
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that  should  become  due  undo*  it.  By  our  law,  interest 
forms  no  part  of  the  original  debt :  it  is  created  only  by 
the  express  terms  of  a  contract,  or  by  implying  an  en- 
gagement to  pay  interest  from  the  nature  of  the  security, 
or  the  usage  of  the  trade  to  which  the  contract  relates. 

This  rule  wisely  prevents  acts  of  kindness  from  being 
ooDverted  into  mercenary  bargains,,  and  makes  it  the 
interest  of  tradesmen  to  press  their  customers  for  pay- 
ment of  their  debts ;  and  thereby  checks  the  extension 
of  credit,  which  is  often  ruinous  both  to  tradesmen  .and 
customers. 

If  it  had  s^peared  by  evidence  that  the  Plaintiff  had 
taken  no  steps  for  so  many  years  to  recover  his  debt, 
interest  could  not  have  been  recovered  for  it  in  this 
ooontry;  and  the  question  would  have  arisen,  whether 
we  could  have  carried  into  execution  the  judgment  of 
the  Scotch  Court,  which  gave  interest  in  a  case  where 
oar  law  did  not  allow  it.  In  Lee  v.  Munn  (a)  this  C!ouTt 
hdd  that  an  auctioneer,  who  had  a  deposit  in  his  hands 
fiiur  years,  could  not  be  compelled  to  pay  interest,  be- 
cause the  Plaintiff  had  made  no  demand  on  him  for  the 
re-payment  of  the  deposit  But  we  have  no  right  to 
oOBclnde  that  the  Plaintiff  quietly  permitted  the  debt 
doe  to  him  to  remain  in  the  hands  of  the  Defendant.  In 
many  cases  it  is  presumed,  that  when  nothing  is  proved 
to  have  been  done,  that  nothing  has  been  done;,  but 
here  the  judgment  is,  in  the  language  of  the  House  of 
Lords,  prima  fade  evidence  that  every  thing  was  done 
which  was  necessary  to  support  it.  However  a  debt  is 
contracted,  if  it  has  been  isjrongjvUy  mthheld  by  a  De- 
fiendant  after  the  Plaintiff  has  endeavoured  to  obtain 
payment  of  it,  the  jury  may  give  interest  in  the  shape  of 
damages  for  the  unjust  detention  of  the  money. 

In  Eddowes  v.  Hopkins  and  Another  {b\  Lord  Mans- 
faUd  held,  that  in  cases  of  long  delay  under  vexatious  and 
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oppressive  circumstances,  juries,  in  their  discretion,  maj 
allow  interest.  In  Craven  v.  Tickell  (a),  the  Lord  Ciwu>- 
cellor  said,  **  From  conversations  I  have  had  with  the 
Judges,  interest  is  given  either  by  the  contract  or  in 
damages  upon  every  debt  detained.''  From  these  words, 
it  appears  there  are  two  principles  on  which  interM4s 
given  in  our  courts :  first,  where  the  intent  of  the  parties 
that  interest  should  be  paid,  is  to  be  collected  firom  die 
terms  or  nature  of  the  contract ;  secondly,  where  the 
debt  has  been  wrongfully  detained  from  the  creditor* 
Our  law  would  not  do  what  it  professes  to  do,  namely, 
provide  a  remedy  for  every  act  of  injustice,  if  it  did  not 
allow  damages  to  be  ^ven  for  interest  where  a  creditor 
has  been  kept  out  of  his  debt  (he  using  all  proper  means 
to  recover  it)  by  his  debtor.  Upon  the  principle  that 
the  debt  has  been  improperly  detained,  juries  are  allowed 
to  ^ve  interest  in  actions  on  judgments.  It  is  immaterial 
in  such  actions  whether  the  original  debt  bear  interest  or 
not.  In  cases  where  the  original  debt  did  not  bear 
interest,  there  is  neither  an  express  nor  implied  contract 
enabling  the  Court  to  allow  interest  on  an  action  on  the 
judgment.  In  Blackmore  v.  Fleming  (6),  Lanrenee  J.  said, 
if  the  Defendant  would  not  consent  to  a  reference  to  the 
Master  to  ascertain  the  amount  of  interest,  in  an  action 
on  a  judgment,  the  Court  would  order  a  writ  of  inquiry. 
In  HiUhouse  v.  Davis  {c),  Abbott  informed  the  Court  that 
the  acUon  in  Blackmore  v.  Fleming  was  for  a  tailor^s  bill. 
In  HiUhouse  v.  Dccois  a  verdict  for  interest  was  allowed, 
on  the  principle  that  the  Defendant  had  wrongfully 
withheld  the  payment  of  damages  found  by  a  jury  to  be 
due  for  an  injury  occasioned  by  the  making  the  Bristol 
Docks.  Le  Blanc  said,  in  giving  judgment  in  that  case, 
<<  The  jury  having  given  interest,  we  cannot  set  their 
verdict  aside  without  being  satisfied  that  they  have  done 
what  they  were  not  warranted  to  do  by  law.     But  there 
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is-no  positive  rule  of  law  against  their  giving  interest  on 
a  sum  ascertained/'  HiUhouse  v.  Davis  was  subsequent 
to*  Cakon  V.  Bragg,  (a)  But  ndther  Hitthause  v.  Davis 
nor  our  judgment  in  this  case  touch  the  prii^iple 
of  that  decision.  Calton  v.  Bragg  determined  when 
interest  was  due  by  virtue  of  the  contract  The  Court 
in  HiUhouse  v.  Davis,  and  we,  now,  say,  that  although  it 
be  not  due  ex  corUractu,  a  party  may  be  entitled  to 
damages  to  the  amount  of  interest  for  any  unreasonable 
dday  in  the  payment  of  what  is  due  under  the  contract. 
We  say,  in  the  words  of  Le  Blanc  J^  that  we  cannot 
set  the  judgment  aside  without  being  satisfied  that  the 
Court  has  done  what  it  was  not  warranted  to  do.  We 
are  therefore  of  opinion,  that  as  there  is  nothing  to  im-* 
peach  the  justice  of  the  Scotch  judgment,  we  ought  to 
carry  it  into  complete  execution.  The  rule,  thereforej^. 
fixr  increasing  the  damages  to  the  amount  of  the  interest 
must  be  made  absolute. 

Rule  absolute. 
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Knight  v.  Benett. 

"D  EPLEVIN.  Avowry,  for  two  years'  rent,  payable 
half  yearly,  and  due  Marc?i  25th,  1824.  To  this 
the  Plaintiff  pleaded  nonrtemtit,  and  riens  en  mriere. 
There  were  other  avowries  for  the  same  amount  of  rent 
payable  yearly,  to  which  the  Plaintiff  pleaded  riens  en 
arriere  only,  paying  into  Court  a  sum  which  would 
cover  the  alleged  rent  to  Michaelmas  1823. 

At  the  trial  before  Graham  B«,  Sussex  Summer  assizes 

paid;  the  lease  wm  never  executed ;  but  Plaintiff  occupied  according 
the  proposed  lease^  and  paid  a  certain  rent  for  two  yean : 
Held,  that  the  lessor  might  distrain. 

1825, 


Jan9  %^ 

PUuntiff  enter, 
ed  a  farm 
under  an  oral 
agreement  for 
a  lease  for  ten 
years;  though 
the  Htne  of 
paying  rent 
was  settled,  it 
did  not  appear 
what  was  the 
amount  to  be 
to  the  terms  of 
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1635,  a  witness  proved  that  he  had  arranged  the  terms 
g(  a  proposed  lease  between  the  PlaintiiF  and  avotumt 
for  ten  years  firoih  Michaelmas  1820|  as  to  ev«ry  thing  ' 
but  the  amount  of  the  rent;  that  he  told  the  PlaintifT 
the  rent  was  to  be  paid  half  yeariy,  at  Ijadff^doy  and 
Michaelmas ;  add  that  in  April  1821,  the  PiaintiflT,  who 
had  entered  on  the  occupation  of  the  fatm^  had  told  him 
he  should  pay  the  Defendant  half  a  year's  rent  in  a 
few  days. 

No  lease  was  ever  drawn  up.  Another  witness  proved 
that  the  Plaintiff  had  paid  rent  to  Michaelmas  1822, 
corresponding  vrith  the  amount  specified  in  the  avowry ; 
and  that  in  April  1824,  he  had  promised  to  pay  up  to 
the  preceding  Lady^day. 

It  was  objected  that  the  Plaintiff  held  only  under  an 
i^reement  ibr  a  lease,  and  not  under  any  actoal  demise, 
and  that  there  being  no  stipulation  for  the  payment  of 
a  fixed  rent,  the  avowant  had  no  right  to  distrain. 

A  verdict,  however,  was  found  for  the  avowant,  witli 
leave  for  the  Plaintiff  to  move  to  set  it  aside,  and  enter 
a  verdict  for  the  Plaintiff. 


Wilde  Serjt,  accordingly,  in  the  last  term,  obtained  a 
rule  nisi  to  this  effect,  on  the  authority  of  Hegan  y^ 
Johnson  (a),  and  Hamerton  v.  Stead,  {b) 

Taddy  Serjt,  who  shewed  cause,  suggested,  that  as 
the  agreement  was  invalid  under  the  statute  of  frauds, 
the  Plaintiff  became  tenant  from  year  to  year,  and  by 
the  payments  he  had  made,  had  sufficiently  fixed  the 
amount  of  the  rent  to  entitle  Uie  Defendant  to  distrain ; 
when  the  C!ourt  called  on 

IVilde  to  support  his  rule.  He  insisted  as  before, 
that  there  was  an  absence   of  any  express  demise  or 
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of  any  sdpnlaticHi  as  to  the  amount  of  r^nt  to  be  paidt        1826. 
both  of  which  were  necessary  conditions  to  the  validity 
of  a  distress  on  an  alleged  demise  for  a  sum  certain* 

Best  C.  J.  I  am  not  disposed  to  question  the  au- 
diority  of  the  cases  which  have  been  cited  to  shew,  that 
the  merely  entering  on  premises  in  expectation  of  a  lease 
will  not  constitute  such  a  tenancy  as  to  entitle  the  lessor 
to  distrain.  But  these  cases  do  not  sh^w  that  such  a 
tenancy  as  would  authorise  a  distress,  cannot  be  created 
by  any  otlier  means  except  a  formal  lease.  Such  a 
•tenancy  may  be  implied  from  drcumstanceSf  and  the 
question  is,  whether  in  the  present  case,  sufficient  cir- 
cumstances were  left  to  the  jury  to  warrant  them  in 
drawing  the  conclusion  they  have  come  to.  They  were 
perfectly  warranted  in  finding  as  they  have  done.  It 
woald  be  strange  if  a  man  could  l^  allowed  to  occupy 
land  for  three  years,  and  after  having  paid  two  years'  rent 
and  promised  to  pay  what  rent  had  since  become  due, 
could  be  permitted  to  say,  **  I  have  not  been  a  tenant: 
I  have  only  occupied  in  expectation  of  becoming  a 
tenant." 

The  evidence  here  is  all  one  way.  The  witnesses 
prove  that  the  tenancy  was  to  commence  from  Michael" 
mas :  that  rent  was  to  be  paid  half  yearly,  and  that  it 
bad  actually  been  paid  for  two  years,  at  the  rate  men- 
tioned in  the  avowry.  The  fects  of  this  case  are,  there- 
fiure,  distinguishable  from  those  which  havelieencited^ 
and  the  verdict  of  the  jury  must  stand. 

Park  J.  The  length  of  time,  during  which  the  Plain- 
tiff was  in  possession  and  paid  rent,  obviates  the  difficulty 
which  might  have  otherwise  been  occasioned  by  the 
omission  to  execute  a  lease. 

In  this  view,  the  cases  which  have  been  cited  support 
the  avowant':^  claim.  In  Hegan  v.  Johnson^  the  occu- 
pation 
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pation  had  only  condiiued  for  three  quarters  of  a  year, 
and  the  Court  said,  **  The  occupier  certunly  did  not 
become  tenant  from  year  to  year  at  the  beginning  of  the 
first  month,  or  first  three  months  ;'*  fix>m  which,  as  well 
as  fitnn  the  lan^age  used  in  Hamerton  v.  Steady  it  may 
be  inferred  that  he  would  have  been  esteemed  a  tenant 
fix>m  year  to  year,  if  he  had  stmd  beyond  the  first  year. 


BuRRouoH  J.  concurred. 

Gaselee  J.  The  agreement  for  a  lease  for  ten  years 
not  having  been  reduced  to  writing  was  invalid:  but 
the  PlaindfT  having  entered  and  occupied  for  more  than 
a  year  under  the  terms  of  that  agreement,  it  is  clear, 
according  to  all  the  cases,  that  he  was  tenant  from  year 
to  year. 

Rule  discharged. 


Jam.  2jm 


Knight  v.  Benett. 


By  agreement,  HTHIS  was  another  replevin  between  the  same  parties, 


as  well  as  by 
custom  of  the 
country,  a 
tenant  was  to 
have  the  use 
of  the  bams 
and  gate- 
rooms  to 


upon  a  distress  of  a  rick  of  com  standing  in  a  field. 

The  avowry  was  for  half  a  yearns  rent  alleged  to  be  due 

at  Michaelmas  1824,  upon  the  same  demise  as  in  the 

preceding  case.     The  Plaintiff  pleaded  rum  tenuity 

Upon   the  trial  it  appeared  that  the  Plaintiff  had, 

^ndb  out  his    ^^^^^  ^  notice  to  quit,  ceased  at  Michaelmas  1824  to 

com  and  fbd-    occupy  the  premises  in  respect  of  which  the  distress  was 
der  his  cattle 

till  the  Mayday  after  the  expiration  of  his  term ;  his  term  expired  at  Micbatlmas 
z8ft4  s  he  was  then  restrained  by  injunction  from  carrying  off  the  premises  com 
in  the  straw :  in  January  1815  his  landlord  distrained  a  rick  of  com  on  the  pre- 
Held,  that  t^  distress  was  valid. 
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made: 


IN  THIS  6th  &  7th  Years  op  GEO.  IV. 


S66 


made:  that  by  an  injunction  out  of  Chancery  he  had 
been  restrained  from  carrying  off  the  premises  corn  in 
the  straw ;  but  that  by  the  conditions  under  which  he  had 
occupied,  as  well  as  by  the  custom  of  the  country,  he 
was  to  have  the  use  of  the  barns  and  gate-room,  &c  • 
to  thrash  out  his  com  and  fodder  his  cattle,  till  the 
May-day  after  the  expiration  of  his  term.  The  distress 
was  made  in  January  1825. 

A  verdict  was  found  for  the  avowant,  with  liberty  for 
the  Plaintiff  to  move  to  set  it  aside  and  enter  a  ver- 
dict for  the  Plainti£^  on  the  ground  that  the  Plaintiff's 
interest  in  the  premises  having  determined,  and  he 
having  ceased  to  occupy  them,  a  distress  could  not  be 
made  under  the  statute  of  8  Ann.  c.  14. 


1826. 


Wilde  Seijt  having  obtained  a  rule  nisi  accordingly, 
the  Court  stopped  Taddy  Serjt.,  who  was  to  have  shewn 
cause,  and  called  on 


WUde  to  support  his  rule.  The  Plaintiff's  interest 
in  die  premises  determined  at  Michaelmas  1824*.  The 
custom  of  the  country  prevails  only  for  the  benefit  of 
the  occupier,  to  enable  him  to  carry  off  the  crops  he 
may  have  raised ;  and  if  he  does  not  claim  the  benefit 
of  the  custom,  he  cannot  be  liable  to  the  burthens  it 
may  impose.  The  Plaintiff  disclaimed  any  intention 
to  occupy  beyond  the  expiration  of  his  term ;  and  his 
com  was  detained  on  the  premises  against  his  will  by 
the  party  who  afterwards  distrained  it.  If  he  had 
left  the  com  voluntarily,  it  might  have  been  liable  to 
distress  by  virtue  of  the  custom,  but  the  avowant  ought 
not  to  be  allowed  first  to  detain,  and  then  to  distrain 
the  com.  The  statute  8  Ann^  c.  14*.  only  applies  where 
the  tenant  continues  in  possession;  but  the  Plaintiff 
had  quitted  the  premises  long  before  the  distress. 

Best 
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Best  C.  J.  Tbe  express  contract  between  these 
parties  is  for  a  holding  from  Mickaelmds  to  MichaebmiSt 
but  there  is  an  implied  contract  under  the  custom  of 
the  country,  that  the  tenant  shall  continue  possession 
for  the  purpose  of  thrashing  and  foddering,  up  to  the 
Mffjf'^ay  ensuing;  and  the  question  is,  whether  tbe 
latidlord  could  distrain  between  Michaelmas  and  Maxf- 
day  for  the. rent  due  at  Michaelmas*  The  statute  of 
Anne  does  not  apply  to  the  point,  because  that  statute 
gives  a  right  tp  distrain  for  six  months  after  the  deto^ 
.mination  of  the  lease^  where  the  interest  of  the  landlord 
and  the  possession  of  the  tenant  continues. 

But  in  tbe  present  case  the  interest  under  the  lease  was 
not  determined;  and  the  case  of  Bevan  v.  Delakay{a) 
decides  the  question.  It  was  holden  in  that  case  that  a 
custom  for  a  tenant  to  leave  his  away-going  crop  in  tbe 
bams  of  the  farm  for  a  certain  time  after  the  lease  is 
expired,  and  he  has  quitted  the  premises,  is  good,  and 
the  landlord  may  distrain  the  corn  so  left  after  six 
months  have  expired  from  the  determination  of  tbe 
term.  Lcnnd  Loughborough  said,  ^^  It  has  often  been 
determined  that  if  there  be  a  lease,  and  after  the  deter- 
mination of  it  the  tenant  holds  over,  he  must  hold  upon 
the  terms,  and  liable  to  all  the  conditions  and  covenants 
of  the  lease;  and  it  is  not  material  whether  the  interest 
^d  connection  between  the  landlord  and  tenant  be  ex- 
tended by  such  holding  over,  or  by  the  operation  of  a 
custom." 


Park  J.  This  case  is  one  of  a  continuing  tenancy, 
and  Bevan  v.  Delahay  is  conclusive  on  the  point  under 
consideration.  That  decision  was  confiniied  in  Boraston 
V.  Green  (i),  where  Bayl^  J.  considered  such  a  custom 


{a)  1H.BI.S' 


{&)  itEasttiu 


a  pro- 
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a  prolongation  of  the  term  during  which  the  landlord 
might  distrain  for  the  off-going  rent.  The  statute  of 
Anne  does  not  apply,  because  the  term  is  continued  by 
the  custom  of  the  country. 
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BuKROUGH  J.  In  com  countries  the  custom  of  the 
country  arises  out  of  the  necessity  of  the  thing,  for 
without  such  a  custom  the  tenant  could  not  get  in  his 
com  in  late  harvests.  But  as  he  is  bound  to  thriish  it 
out  on  the  land,  the  custom  of  the  country  enures  as 
macb  to  the  benefit  of  the  landlord  as*  of  the  tenant. 
The  tenant  by  taking  away  his  com  could  not  put  an 
end  to  the  contract  under  which  he  was  bound  to  thrash 
it  on  the  premises ;  and  the  tenancy  continuing  by  the 
necessary  custom  of  the  country,  the  object  of  the  in- 
junction was  only  to  compel  him  to  do  what  he  was 
bound  to  do  under  his  contracts  I  have  no  doubt  that 
the  tenancy  continued,  and  that  the  landlord  had  a  right 
to  distrain  independently  of  tlie  statute  of  Anne. 

Gaselee  J.  The  question  is,  what  was  the  expiration 
of  the  tenantfs  term,  and  the  case  of  WigUsworth  v. 
Daais(m{a)  clearly  shews  that  the  expiration  may  de- 
pend on  the  custom  of  the  country. 

Rule  discharged. 


(a)  Doug.  »oi. 
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Crowder  V.  Austin. 


The  Tendorof 
a  honeita- 
tkmedhii  ser- 
vint  to  join  in 
the  bidding  at 
a  public  auc* 
tion,  and  the 
lervant  Ind  up 
to  %%U  after  a 
brndMeMA- 
der  lad  bid 
za/>: 

Hcld^thit 
die  sale  could 
not  be  en- 
raroed  igainit 
afubeequent 
bidder. 


'T^HE  Plaintiff  sought  to  recover  the  price  of  a  hone 
qoid  by  him  to  the  Defendant  at  a  public.  aucdoDt 
one  condition  of  which  auction  was,  that  the  hone 
should  be  sold  to  the  best  bidder.  The  Defendant, 
himself  a  horse  dealer,  i^isted  completing  the  contract, 
on  the  ground  that  after  a  honijide  bidder  had  bid  WU 
a  servant  of  the  Plaintiff's,  stationed  by  him  at  the 
auction,  made  repeated  biddings  up  to  2SA 

At  the  trial  before  Best  C  J.,  London  sittings  after 
Michadmas  term,  the  Plaintiff  having  been  nonsuited 
proof  of  these  facts. 


Wilde  Serjt  now  moved  for  a  rule  nid  to  set  aside 
this  nonsuit.  He  argued,  that  the  decisions  in  which  it 
had  been  holden  that .  a  contract  of  sale  might  be 
avoided  upon  proof  that  the  seller  had  rfisprted  to  puff- 
ing turned  upon  a  presumption  that  a  ihuid  had  been 
practised  upon  the  purchaser,  Haaoand  v.  CasUe.  (a) 
But  since  those  decisions,  puffing,  or:i|t  all  events^ 
bidding  with  a  view  to  buy  in,  had  become  so  much  the 
recognized  practice  of  auctions,  that  it  was  impossible  to 
say  that  any  purchaser  could  be  deceived  by  it,  mudi 
less  such  a  purchaser  as  the  Defendant,  himself  a  horse- 
dealer,  and  conversant  with  every  mode  of  disposing  of 
horses. 

The  practice  of  bidding  for  the  purpose  of  buying 
in,  is  recognized  by  the  legislature,  which  has  pro- 
vided for  the  remission  of  the  duty ;  \_Best  C.  J.  but 


(a)  6  r.  It  64s. 


notice 
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notice  ought  to  be  given  of  the  intention  to  buy  in.] 
'And  the  Lord  Chancellor  has  sanctioned  it  in  sales 
under  the  authority  of  the  Court  of  Chancery.  ConoUy 
V.  Parsons,  [a)  Whether  the  buyer  has  notice  from  the 
seller,  or  from  the  notoriety  of  the  general  usage,  is  in- 
different The  language  of  Lord  Mansjieldj  in  Bexwell 
V.  Christie  {b\  applies  to  a  period  when  the  practice  was 
not  so  notorious  as  at  present. 


969 


1826. 


Crowder 

v. 
Austin. 


Best  C.  J.  I  am  of  the  same  opinion  as  I  was  at  the 
trial,  where  I  thought  the  whole  transaction  was  a  fraud 
on  the  Defendant ;  but  as  the  question  is  of  importance, 
It  may  not  be  improper  to  grant  a  rule  nisi* 

Park  and  Burrough  Js.,  thought  a  rule  ought  not 
to  be  granted,  expressing  their  entire  concurrence  in  the 
(pinion  expressed  by  Lord  Mansfield* 

GASELEfe  J.  thought  Lord  Mansfield^s  decision  satis- 
factory, but  as  it  had  once  been  objected  to,  wa;^  willing 
that  a  rule  nisi  should  be  granted. 

A  rule  nisi  was  granted  accordingly;  but 

Wilde  Serjt.  on  a  subsequent  day  finding  the  Court 
still  of  the  same  opinion,  said  he  was  instructed  by  his 
dient  to  carry  the  case  no  further.  By  his  own  consent, 
therdbre^  the  rule  was 

Discharged. 


(a)  ^Fcj.)un.6%s 


{b)  Cowp.  395. 


Vol,  III. 


Cc 


370  CASES  m  HILARY  TERM 

1826. 


Jan.  »6.  Doe  dem.  Spencer  v.  Clark. 


Thb  Court  j^  VERDICT  was  recovered  for  the  Plaintiff  in  this 
T   "**IS^  ejectment,  on  the  demise  of  the  provisional  assignee 

ings  in  an  ^^  ^^e  Insolvent  Debtors'  Court  At  the  trial,  the  lessor 
action  brought  of  the  Plaintiff  did  not  shew  that  he  was  authorized  by 
sbnal  atsienee  *^*^  court,  and  by  the  major  part  in  value  of  the  credi- 
of  the  insol-      tors  of  the  insolvent,  to  bring  the  action ;  and  upon  this 

vent  debtors  ground,  a  rule  nw/,  to  set  aside  the  verdict,  having  been 
court,  on  an  ^  "^  o 

objection  that    discharged  (a), 

it  was  not  ... 

trial  of  the  W?/cfe  Serjt,  after  referring  to  1  G.*,  c.  119.  5.11. 

cause  that  the   (by  which  it  is  enacted,  with  respect  to  actions  by  as- 

**"^"^, .  *  siffnees  of  an  insolvent  debtor,  "  That  no  suit  in  law 
pursuant  to  ^  ' 

zG.4.  r.zz9.  bfe  proceeded  in  further  than  an  arrest  on  mesne  pro- 
/.  zz.,  the  cess,"  "  without  the  consent  of  the  major  part  in  value 
the  insolvent  ^^  ^^^  creditors  of  the  prisoner,"  M  and  witliout  the 
debtors'  court  approbation  of  one  of  the  commissimiers  of  the  sud 
^"^^  *       court,")  obtained  a  rule  nisi  for  staying  proceedings. 

L/vwes  Seijt.,  who  shewed  cause,  objected  that  the 
application  was  too  late  after  verdict,  and  he  referred  to 
Leigh  V.  KeiU  (6),  in  which  the  Court  refused  afi«r  ver- 
dict to  stay  proceedings  in  debt  on  a  penal  statute, 
though  no  affidavit  had  been  filed  pui*suant  to  21  J<ic.  1. 
c.  4<.  that  the  offence  was  committed  in  the  county  where 
the  action  was  brought,  and  within  a  year  before  the 
bringing  of  it.  The  application,  too,  ought  to  have  been 
made  to  the  Insolvent  Debtors'  Court. 


(a)  See  3  Bingh.  aoj.  {b)  3  T.  R,  36*. 
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-    Wilde.    The  Insolvent  Debtors'  Court  could  not  stay        1826. 
the  proceedings  of  a  superior  court.     The  statute  of    1^'  "".^ 
1  G.  4.  c.  1 19.  5. 1 1.  and  3  G.  4.  c.  123.  s.  2.  are  express,      Spencer 
that  the  assignee  shall  not  proceed  after  mesne  process       ^^« 
without  the  sanction  of  that  Court ;  and  in  the  present 
case,  he  might  have  applied  for  and  have  obtained  that 
sanction,  if  the  Insolvent  Debtors*  Court  had  been  wil- 
ling to  afford  it,  in  the  interval  between  the  discharge  of 
the  rule  for  setting  aside  the  verdict  and  the  present  ap- 
plication. 

>  Best  C.  J.  This  application  to  the  Court  depends 
on  the  eleventh  section  of  1  G.  4.  c,  119.,  by  which  it  is 
enacted,  *^  That  no  action  in  law  be  proceeded  in  fiir- 
dier  than  an  arrest  on  mesne  process,"  ^*  without  the 
consent  of  the  major  part  in  value  of  the  creditors  of 
the  prisoner,"  ^*  and  without  the  approbation  of  one  of 
the  commissioners  of  the  said  court;" 

Aiid  on  the  second  section  of  3  G.  4.  c.  123.,  by  which 
it  is  enacted,  **  That  it  shall  be  lawful  for  the  pro> 
mknud  assignee  to  sue  in  hb  own  name,  if  the  said 
court  shall  so  order,  for  the  recovery,  obtaining,  and 
enforcing  of  any  estate,  debts,  effects,  or  rights  of  any 
such  prisoner." 

*  We  have  already  decided,  that  it  was  not  inquirable 
at  the  trial  of  this  cause,  whether  or  not  the  provisional 
assignee  sued  with  the  authority  of  the  Insolvent  Debtors* 
C!oort.  It  was  not  the  object  of  the  legislature  to  pro- 
"vide  a  defence  to  such  as  did  not  pay  what  they  owed  to 
an  insolvent  estate,  or  wrongfully  kept  possession  of  any 
property  belonging  to  such  estate.  The  Defendant 
could  not  be  permitted  to  raise  thb  objection  either  in 
^is  court  or  the   Court   for   the   Relief  of  Insolvent 

m 

(a)  3  JS.  C5f  ^.  697. 

C  c  2  Debtors. 
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D09  dem« 
Sfenceh 

V. 

Clark, 


Debtors.  I  do  not  mean  to  say  that  thU  Court  ought 
not,  on  the  application  of  a  creditor  of  an  iosolvent, 
stay  an  action  that  was  brought  by  thQ  provisional  as- 
signee of  the  Insolvent  Debtors'  Court  without  th9 
consent  of  the  major  part  in  value  of  the  creditora  aad 
the  approbation  of  one  of  the  commissioners  of  the  hh 
solvent  Debtors'  Court  But  it  must  be  a  very  extr«« 
ordinary  case  in  which  we  should  interfere;  the  intent 
of  the  legislature  in  introducing  these  clauses  into  the 
nets  being  only  to  prevent  insolvents'  estates  from  bang; 
wasted  in  useless  litigation.  We  should  say  go  to  the 
Insolvent  Debtors'  Court,  who  have  better  meant  of 
knowing  than  we  can  have,  whether  the  suit  instituted  is 
likely  to  be  beneficial  to  the  creditors  or  not  1%  has. 
been  said  that  the  Insolvent  Debtors'  Court  cannot  stay 
the  proceedings  in  an  action  in  this  court,  but  they  can. 
order  the  provisional  assignee^  who  is  their  own  officer^ 
not  to  go  on  with  the  cause;  and  if  he  disobeys  their 
order  (which  is  not  very  likely)  tb^  can  punish  or  dis- 
misa  him.  The  Chancellor  cannot  prevent  a  court  of 
commoQ  law  firomt  proceeding  in  an  action,  but  he  may 
cfOffunit  the  partly  and  his  attorney  to  the  JFIe^  wiIh^ 
moves  a  coui^t  of  common  law  to  proceed  after  service 
of  an  injunction.  We  do  not  stop  a  cause  on  equitafala. 
grounds  of  defence,  but  leave  a  Defendant  to  his  remedy 
in  a  court  of  equity^  In  cases  of  bankruptcy  the  a^^ 
signees  are  not  entitled  to  commence  a  suit  in  equiljr. 
without  the  consent  of  the  eieditpra  at  barge ;  but  if  tbq^ 
do  so,  the  practice  is  not  to  stay  ^  proceedings  but 
to  restrain  the  assignees  for  the  future. 


Park  and  Burhouoh  Js.  concurred. 


Gaselee  J.     The  legal  estate  in  the  insolvent's  pro- 
perty has  been  conveyed  to  the  provisional   assignee, 

and 


Clark, 
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imd  the  Defendant  has  no  right  to  withhold  from  the        1826., 

creditors  what  belonired  to  the  insolvent.    In  Ex  parte     ^T^^T^ 

*^  ;  Doe  dein. 

Whitdturch  {a\  though  the  Court  reprobated  the  assignee  Spskcbr 
of  a  bankrupt  for  suing  without  authority,  they  did  not  ^^* 
stay  the  proceedings,  but  only  restrained  the  assignee  for 
die  future.  The  Insolvent  Debtors'  Court  is  more  likely 
to  interfere  with  efiect  than  we,  where  any  of  its  as- 
signees have  misconducted  themselves,  and  to  that  Court 
the  present  application  ought  to  have  been  made. 

Rule  discharged. 

{a)  I  Atk,  aio. 


Tooth  v.  Bagwell.  jan.  17. 

^MIS  being  the  day  appointed  for  the  trial  at  bar  of  Where,  upoa 
a  writ  of  right  between  the  above  parties,  the  grand  ^^^.  ^!J/^th 

assize  was  called,  when  only  three  of  the  knights  ap-  trial  of  a  writ 
p6ared,  and  the  sheriff  returned,  that  Sir  George  Alder-  ^^  ^Z^^*  only 
^OHj  the  fourth  knight,  was  too  ill  to  attend  either  in  this  imi^^htf  ap- 
Or  the  ensuing  term.  pearedy  and 

There  was  also  an  affidavit  from  a  medical  man,  that  ^^*  •^eriff  re- 
.  ,  turned,  that 

i.t  was  improbable  Sir  George  would  ever  be  sufficiently  the  fourth  wai 

^recovered  to  attend ;  upon  which,  *^  *^  *®  *P" 

pear  in  that  or 

the  ensuing 

Bosanquet  Serjt  moved,  that  the  process  issued  for  term,  which 
^hoosiui^  and  summoninir  the  irrand  assize  should  be  "^"i*^^*. 

"  00  confirmed  by 

%aken  off  the  roll,  and  a  new  venire^  with  an  entry  of  the  affidavit  of 
^continuances,  be  issued,  for  summoning  four  knights  to  *  ™«^c*'  "»*"> 
^choose  the  grand  assize,  or  granted  a 

That  a  suggestion  should  be  entered  of  the  inability  summoni  fo^ 
^  Sir  George  Aldcrson  to  attend,  by  reason  of  bickness  \^^i^^^ 

C  c  3  and 


Tooth 
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1826*        and  infirmity ;  that  he  should  be  discharged  from  his 
attendance,  and  that  a  summons  should  issue  for  another 
knight,  with  a  distringas  to  compel  the  future  attendance 
Bagwell,     of  the  three  who  were  present. 

In  support  of  this  motion  he  referred  to  a  dictum  in 
Lord  TVindsor  v.  St.  John  (a),  confirmed  by  22  Ed  3. 
fol.  18.,  from  which  it  appeared  that  a  rule  in  the  latter 
alternative  had  been  granted  where  one  of  the  knights 
had  died  ;  and  he  cited  Rex  v.  Cooole  (6),  in  which  Lord 
Mansfield  had  said,  the  law  was  clear  and  uniform  under 
which  the  Court  had  exercised  a  jurisdiction  over  its 
own  process. 

Vaughan  and  Wilde  Seijts.  opposed  the  motion,  on 
the  ground  that  it  was  discretionary  with  the  Court 
whether  they  should  comply  with  or  discharge  such  an 
application,  and  that  the  discretion  of  the  Court  had 
never  been  exercised  to  assist  a  writ  of  right,  which 
was  deemed  a  vexatious  suit.  In  Adams  v.  Radway{c) 
they  had  refused  to  quash  a  writ  of  summons  in  a  simi- 
lar proceeding ;  and  as  to  the  case  in  the  Year  Books, 
there  wns  a  great  difference  between  death  and  a  tempo- 
rary infirmity,  which  was  too  uncertain  a  ground  for 
such  an  application  as  the  present;  besides,  that  case 
was  not,  as  the  present,  advanced  to  a  stage  beyond 
that  in  which  the  knights  had  made  their  election. 

Best  C.  J.  Rights  to  easements  are  perfected  by 
twenty  years  enjoyment,  and  lost  by  nonuser  for  the  same 
period  of  time.  There  is  no  reason  why  one  who  is 
under  no  disability  to  assert  his  claim,  should  be  allowed 
sixty  years  to  bring  a  writ  of  right,  although  an  eject- 
ment, which  is  the  most  convenient  mode  of  deciding  a 

(a)  2)yrr,  98.  (^)  aJ5wrr.  859.  (c)  j  Marsh.  to%. 

right 


Tooth 

V, 
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right  to  real  property,  cannot  be  brought  after  twenty  1826. 
<  years  from  the  commencement  of  the  Plaintiff's  title. 
Whiljst  the  title  to  lands  remains  in  doubt,  all  improve- 
•  m^its  are  suspended*  .  The  public  interest,  as  well  Bagwecl. 
as  that  of  the  possessors',  require  that  titles  should  be 
rendered  indefeasible  as  soon  as  those  who  may  be 
supposed  to  have  claims  on  estates  have  had  a  fair  op- 
.  portunity  of  establishing  them.  I  much  wish  that  the 
legislature  would  shorten  the  time  allowed  for  bringing 
writs  of  right,  render  the  proceedings  under  them  less 
complicated  and  dilatory,  and  give  the  party  who  suc- 
ceeds his  reasonable  costs.  But  whilst  the  law  allows 
such  writs  to  be  brought  at  any  time  within  sixty  years 
from  the  accruing  of  the  title,  judges  cannot  assent  to 
die  argument,  that  all  such  writs  are  vexatious,  and  tliat 
the  courts  should  take  advantage  of  any  accident  to  pre- 
vent the  demandant's  proceeding.  Judges  have  no  au- 
thority to  defeat  a  legal  right,  because  they  think  it 
ought  not  to  be  insisted  on.  If  a  law  be  inconvenient 
or  unwise,  I  am  not  for  defeating  it  by  indirect  means. 
Let  the  full  force  of  its  inconvenience  be  felt,  and  then 
the  legislature  will  alter  it  in  a  proper  manner.  This 
Court  has  certainly  refused  to  allow  an  irregularity  in 
the  proceedings  on  a  writ  of  right  occasioned  by  the 
negligence  or  mistake  of  a  party  to  be  cured  by  amend- 
ment, although  they  would  permit  a  similar  defect  to 
be  amended  in  any  other  species  of  action.  But  there 
is  a  difference  between  a  difficulty  arising  from  the 
blunder  of  a  party,  and  one  that  is  occasioned  by  the 
act  of  God.  It  is  one  of  our  maxims,  Uiat  **  actus 
Dei  neminifadt  injuriamJ*  The  demandant  in  this  case 
is  prevented  from  proceeding  by  the  illness  of  one  of 
the  knights ;  and  it  is  proved  by  affidavit  and  returned 
by  the  sheriff,  that  it  is  highly  improbable  that  this 
knight's  health  will  ever  be  so  much  improved  as  to 
allow  him  to  attend  the  trial  of  this  cause.     We  cannot 

• 

C  c   4;  postpone 


Tooth 
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18S6.       postpone  the  trial  in  the  hope  of  Sir  George  AUtenoris 
recovery,  and  why  are  we  to  wait  for  his  death  before 
we  summon  another  knight  to  fill  the  place,  which  he  is 
Bagwxuu    as  incapable  of  filling  as  if  he  were  dead.     A  little 
common  sense  is  sufficient  without  any  authority  to 
direct  us  in  so  plain  a  case.     Two  modes  of  relieving 
the  demandant  have  been  pointed  out  to  us  by  the  laW; 
one,  that  the  process  issued  for  choosing  and  summon- 
ing the  grand  assize  should  be  taken  off  the  roll,  a  new 
venire  be  issued  for  summoning  four  knights  to  choose 
the  grand  assize,  and  the  entry  of  proper  continuances 
be  made :  the  other,  that  a  suggestion  should  be  entered 
that  one  of  the  knights  is  disabled  by  sickness,  which 
appears  likely  to  be  permanent,  from  attending  the  trial, 
and  that  he  has  been  on  this  account  discharged  from 
further  attendance ;   that  a  summons  should   issue   to 
anodier  knight  to  supply  the  place  of  the  knight  in- 
capable of  attending,  and  a  distringas  to  compel  the  at- 
tendance of  the  knights  now  present  at  tlie  day  of  triah 
I  prefer  the  latter  mode,  first,  because  nothing  is  done 
more  than  the  necessity  that  has  arisen  requires.     There 
is  no  occasion  to  summon  four  knights  when  three  are 
already  summoned,  nor  to  choose  a  grand  assize  when 
one  is  already  chosen.     Secondly,  if  what  I  think  so 
reasonable  should  be  thought  by  others  unreasonable, 
or  that  which  is  reasonable  not  legal;   if  the  latter 
mode  be  pursued,  what  has  been  done  will  appear  on 
the  record,  and  the  tenant  may  question  the  propriety  of 
it  by  writ  of  error.     In  the  case  in  Burrffw  referred 
to  in  the  argument,  Lord  Mansfield  says,  that  every 
court  has  authority  to  controul  its  own  process.     There 
is  no  exception  to  this  general  rule;  this  rule  is  essential 
to  the  due  administration  of  justice  in  the  case  of  a- writ 
of  right.     In  Lord  Windsor  v.  St.  John^  one  of  the  judge? 
said,  that  when  one  of  the  knights  was  dead,  it  was  the 
^  practice  to  do  what  b  desired  to  be  done  in  this  case. 

21  What 
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What  is  fit  to  be  done  in  the  case  of  the  death  of  a  1826. 
knight,  is  equally  fit  when  one  of  them  is  prevented  by 
a  permanent  illness  from  attending  die  trial.  I  think, 
therefore,  a  suggestion  should  be  entered,  and  a  new 
venire  and  distringas  issued  as  prayed  by  the  counsel  for 
the  demandant. 

Park  J.  It  is  true,  that  the  books  fiimish  us  with  no 
case  in  which  the  Court  has  been  applied  to,  to  supply 
the  absence  of  a  knight  who  has  been  prevented  by 
sickness  from  attending  in  his  place ;  but  the  principle 
is  the  same  where  the  attendance  has  been  prevented  by 
death. 

We  have  here  a  sufficient  reason  on  record  for  the 
discharge  of  Sir  George  Alderson,  and  when  there  is  a 
complete  assize  except  as  regards  him,  why  should  not  a 
new  venire  issue  for  another  knight  ?  Adams  v.  Radaxry 
does  not  apply  on  the  present  occasion,  because  the 
party  in  that  case  had  proceeded  irregularly ;  but  the 
act  of  God  cannot  work  injustice,  and  we  must  therefore 
issue  a  ventre  facias  for  another  knight. 

BuRROUQH  J.  As  long  as  writs  of  right  are  allowed 
by  law,  we  must  act  upon  them.  Where,  indeed,  the 
parties  have  been  irregular,  the  courts  have  not  shewn 
any  indulgence,  because  the  proceeding  is  a  late  one, 
bat  in  cases  of  the  act  of  God  there  is  no  instance  of  the 
courts  refusing  assistance. 

Gaselee  J.  It  is  no  indulgence  to  accede  to  this 
motion  in  the  second  alternative.  If  a  party  is  entitled 
to  have  his  cause  tried,-  the  Court  must  not  interpose 
iinnecessary  obstacles,  and  there  can  be  no  error  in 
stating  on  the  record,  the  reason  why  the  cause  has  not 
proceeded  now.  It  appears  to  the  Court  that  there  is 
no  probability  of  the  attendance  of  Sir  George  Alderson, 

and 
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1826.  and  the  defect  must  bfe  supplied  by  commanding  another 
knight  to  come  in  his  stead.  A  day  must  be  given  until 
three  weeks  after  Easter^  and  the  rule  for  a  venire  to 
summon  another  knight  must  be  made 

Absolute. 


j^^  ^g^  ScAMON  and  Others  v.  Maw. 

Afemecovert»  HTHE  following  case  was  sent  for  the  opinion  of  this 

entitled  to  a  Co^^  from  the  Vice-Chancellor : 

copynoldf  sur- 
rendered it  Mary  BuUeny  the  wife  of  Philip  BvUen,  was  entitled 

after  secret  to  a  certain  copyhold  tenement,  consisting  of  a  messuage 
by  the  steward  ^^^  ^®  outbuildings,  and  fifty-six  acres  of  land,  within 
to  the  use  of    and  parcel  of  the  manor  of  Greetkam^  in  the  county  of 

her  husband      Lincoln. 

with  his  assent, 

testified  by  his      At  a  court  baron  and  customary  court,  holden  in  and 

immediate        for  the  said  manor  on  the  10th  December  1795,  by  the 

Held  that  this  ^^^^^^^  ^^  ^^  said  manor,  the  said  Mary  Btdlen  was 
surrender  was  duly  admitted  to  the  said  tenement,, to  hold  to  her  and 
vabd.  i^gf  heirs  at  the  will  of  the  lord,  according  to  tlie  custom 

of  the  said  manor,  by  the  accustomed  rent  and  services ; 
and  immediately  afterwards,  at  the  same  court,  the  said 
Mary  Btdlen,  being  first  solely  and  secretly  examined 
by  the  said  steward,  did  surrender  into  the  hands  of  tlie 
lord  of  the  said  manor,  by  the  acceptance  of  the  said 
steward,  the  said  tenement  to  the  use  of  the  said  Philip 
Bulletin  his  heirs  and  assigns  for  ever.  To  which  said 
Philip  BulleUf  then  personally  present  in  full  court,  the 
lord  of  the  said  manor,  by  his  steward,  did  grant  thereof 
seisin  by  the  rod,  according  to  the  custom  of  the  said 
manor,  to  have  and  to  hold  the  said  tenement  and  pre- 
mises unto  him,  the  said  Philip  Bullcfiy  his  heirs  and 

22  assigns 
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assigDs  for  ever,  at  the  will  of  the  lord,  according  to  the        1826* 
custom  of  the  said  manor,  by  the  accustomed  rents  and 
services;  and  the  said  Philip  thereupon  paid  the  fine 
payable  for  such  admittance,  and  did  fealty,  and  was 
admitted  accordingly. 

.  There  is  no  special  custom  in  the  manor  of  Greetham 
as  to  the  surrender  of  copyhold  estates  belonging  to 
femes  covert. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  aforesaid  surrender  made  by  the  said  Maty 
BuUenj  to  the  use  of  her  husband,  the  said  Philip  Bid' 
Urij  was  a  valid  surrender  of  the  said  copyhold  tenement 
to  the  use  of  the  said  Philip  BuUen^  his  heirs  and 
assigns. 

Wilde  Seijt.  The  surrender  was  valid.  It  is  clear 
that  the  husband  and  wife  together  might,  without  the 
aid  of  a  custom,  make  a  valid  surrender.  But  the  assent 
of  the  husband  is  equivalent  to  his  joining  in  the  sur- 
render ;  and  his  assent  appears  by  his  being  admitted  at 
the  same  court  at  which  the  surrender  was  made ;  by  his 
taking  under  the  surrender,  and  paying  the  fine.  There 
is  no  reason  for  joining  him  in  the  surrender,  except  to 
express  his  assent.  The  entire  interest  in  the  property 
is  in  the  wife;  he  can  neither  convey  nor  forfeit  the 
estate.  The  wife  is  admitted  notwithstanding  her  cover- 
ture, and  she  alone  does  fealty.  In  Campion  v.  CoU 
Unson{a)j  the  wife  surrendered  without  her  husband, 
and  the  Court  thought  it  sufficient  if  his  assent  appeared. 
And  if  she  may  convey  alone  by  fine,  there  seems  to  be 
no  reason  why  she  should  not  convey  by  surrender. 

Bosanquet  Serjt.  contra.  It  has  been  holden,  that 
under  a  special  custom,  a  feme  covert  may  surrender 

alone, 
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idotiei  with  the  assent  of  her  husband.  But  it  seems  to 
follow,  if  this  be  law,  that  she  cannot  do  so  without  a 
custom,  and  no  custom  is  stated  in  the  present  case.  A 
custom  to  convey  without  the  assent  of  the  husband  has 
been  holden  bad ;  Stephens  dem.  Wise  v.  I}/rrd  (a) ;  and 
the  case  of  a  fine  is  very  distinguishable  from  the  pre* 
sent,  because  the  female  is  separately  examined  in  court 
Taylor  v.  Philips  {b)^  however,  is  in  pomt,  to  shew  tfiat 
the  surrender  by  the  wife  alone  is  insufficient;  and 
Compton  V.  CoUinson  (c),  which  has  been  overruled,  was 
decided  on  the  ground  that  the  feme  covert,  upon  whose 
acts  the  question  arose,  was  virtually  a  feme  sole,  there 
being  a  suspension  of  the  marital  rights.  But  according 
to  the  present  opinion  of  the  Courts,  marital  rights  can- 
not be  suspended.     Marshall  v.  Rutton.  (d) 

Ct0\  adv.  vult. 


Having  heard  this  case  argued  by  counsel,  and  ccm* 
sidared  it,  we  are  of  opinion  that  the  surrender  made  by 
the  said  Mary  BuUen  to  the  use  of  her  husband,  the 
said  Philip  BuUeHj  having  been  made  in  his  presence 
and  with  his  assent,  testified  by  his  immediate  admit* 
tance  under  it,  and  she  having  been  first  solely  and 
secretly  examined  by  the  steward,  was  a  valid  surrender 
of  the  said  cqpyhold  tenement  to  the  use  of  the  said 
Philip  Btdlen,  his  heirs  and  assigns. 

W.  D.  Bbst. 

J.  A.  Parx. 

J.  BUAROUOH. 

S.  Oaselee. 


(a)  %  mu.  I. 

{b)  I  Fes,  sen.  129. 


( r)  See  a  Br.  C. C.  377.  note. 
Eden^b  edition. 

{d)  8  r.  R.  545. 
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(IN  THE  EXCHEQUER  CHAMBER.) 

Powell  and  Others  v.  Sonnett  and  Othejrs«        Jan.  as. 

ASSUMPSIT.     The  declaration  contained  twenty  The  record 
counts,  twelve  of  which  were  special.  ^*®~  *  ITr  ^ 

The  Defendant  below  pleaded  the  general  issue  to  all  tiffs  on  twelve 
the  twenty  counts,  and  the  statute  of  linutationst  and  a  counts,  and 
set  off  to  the  last  eight  counts.  ^^^  diJ 

The  Plaintiffs  below  replied  to  the  plea  of  tbQ  statute,  charged  on 
that  they  were  beyond  seas ;  and  to  the  plea  of  set  ofl^  eight  others. 
fUl  deberU.  on  these  latter 

The  Defendants  below  rejoined  that  the  Plaintiflfe  counts  being 
below  were  not  beyond  seasi  and  issue  was  joined  on  jj^^  q^^^^  [^ 
that  and  the  rest  of  the  pleadings*  fused  to  re- 

The  jury  found  for  the  Plaintlffii  bdow,  damages  ^^^^^^^^ 
24^000/.  oathe  twelve  speeial  counts^  for  the  Defendantt  for  Plaintiff, 
below  upon  the  remaining  eight,  for  the  Plaintifis  below  ^  *^*  ground 

1.,  It*  1  rt%   that  the  dis- 

OQ  the  issue  ultra  mare^  and  on  the  issue  on  the  set  on,  charge  of  the 

the  jury  were  discharged.  jury  was  not 

The  Defendants  below  brought  error  into  this  Court,  "^^^"^  rf 
assigning  as  a  ground,  that  it  was  not  stated  on  the  re-  with  the  con- 
cord that  the  jury  had  been  discharged  on  the  issue  8«ntof  the 
arbing  out  of  the  plea  of  set  off  to  the  last  eight  counts, 
with  the  consent  of  the.parties. 

Pattesofiy  for  the  Plainti£&  in  error,  argued  that  the 

Jury  could  not  be  discharged  by  the  authority  of  the 

Judge ;  that  the  consent  of  the  parties  was  material ; 

and  that  it  was  equally  material  that  such  consent  should 

appear  on  record ;  though  he  could  not  find  any  old 
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entry  in  which  there  was  any  mention  of  the  jury  having 
been  discharged. 

Brodrick  for  the  Defendants  in  error  contended,  that 
the  eight  issues  on  the  set  off  applying  to  the  same  causes 
of  action  as  those  on  which  the  verdict  had  been  found 
for  the  Defendants  in  error  on  the  general  issue,  those 
eight  issues  became  immaterial,  and  that  upon  an  im- 
material issue  the  jury  were  discharged  by  operation  of 
law;  for  which  he  relied  on  Cossy  v*  Digg<ms(a\  and 
refused  to  amend  the  record,  which  the  Court  offered  to 
allow  him  to  do. 


Best  C.  J.  The  Court  entertmns  no  difficulty,  bat 
the  sum  at  stake  being  large,  they  were  anxious,  by 
allowing  an  amendment,  to  take  away  all  pretence  for 
carrying  the  cause  further.  As  it  does  not  appear  on 
record  that  there  was  any  bill  of  exceptions,  or  motion 
for  a  new  trial,  or  in  arrest  of  judgment,  we  must  pre- 
sume that  all  which  is  stated  on  the  record  to  have  h&ext 
done  was  rightly  done,  and  the  judgment  of  the  Court 
below  must  be 

Affirmed. 


(n)  aB.  er^.546. 
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DouGAL  V.  Kemble  and  Another.  ^^**  3» 


'^I^HIS   was  an  action   of  assumpsit^   to  recover  the  Goods  were 
.        n.  •  u^       J       •  r  J  u     conaigned  to 

treignt  and  primage  of  some  sugars  conveyed  by  £.  (;.  andCo. 

the  Plaintiff  from  the  West  Indies  to  London.  or  their  as- 

At  the  trial  before  Best  C.  J.,  London  sittings  after  •?"•» "  ?«  * 
.   .  ,  \  .  ^"*y  paying 

Trinity  term  last,  a  verdict  was  found  for  the  Plaintiff  freight  for  die 

for  200/.  damages,  subject  to  the  opinion  of  the  Court  »«ne.''   L.  C* 

a^i-    /*  11      •  uid  Co.  in- 

on  the  following  case :  j^,,^  ^  y^^ 

The  brig  Pursuit^  whereof  the   Plaintiff  was   the  of  lading  to 
owner,  took  in  a  cargo  of  sugars  at  the  island  of  St.  ^^^^' 
Lucioy  and  arrived  with  the  same  in  the  West  India  became  bank- 
Docks,   where  the  cargo  was   afterwards   landed  and  ™pt5  the 
warehoused.     Sundry  hogsheads  of  sugar  forming  part  Lnonmce  of"* 
of  the  cargo  were  marked  C.  L. ;  others,  F.  D. ;  others,  these  drcum- 
M.  D.     Bills  of  lading  were  signed  by  the  captain  of  the  »*?^«*'  *P- 

plied  to  jLt»  Cf. 
ship  for  the  sugar  in  question,  by  two  of  which,  the  portion  ^nd  Co.  for 

of  sugar  marked  F.  D.  and  M.  D.  was  made  deliverable  ^^  fincight, 

^^i..,i  ^  1  ^t  •       and  then  sued 

to  the  shippers  orders,  or  to  assigns,  he  or  they  paying  ^^  f^  |^ . 

freight  for  the  same,  with  primage  and  average  accus-      Held,  that 
tomed.     By  the  third,  the  sugars  marked  C.  L.  were  ^'  ^^  ^^^^' 
made  deliverable  to  J,  IL  Le  Cointe  and  Co.,  or  to  as- 
signs,  he  or  they  paying  freight  for  the  same,   with 
primage  and  average  accustomed. 

The  bill  for  the  sugars  marked  F.  D.  was  indorsed, 
**  Deliver  the  within  hds.  of  sugar  to  Messrs.  Le  Cointe 
and  Co.,  provided  they  accept  my  draft  of  this  da/s 
€iate  in  favour  of  Messrs.  Z>.  Ferguson  and  Co.  for 
20Q2*  sterling,  at  ninety  days  sight,  otherwise  to  the 
lolder  of  the  said  draft,  ISth  September^  1824.'^  (Signed 
mSalvigny.) 
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The  bill  of  exchange  referred  to  by  the  bills  of  lading 
was  duly  accepted  by  Le  Cointe  and  Co.  previously  to 
the  bills  of  lading  being  handed  to  them. 

The  sugars  marked  F.  D.  and  M.  D.  were  entered 
on  the  9th  of  N&vemher  1824,  by  the  owner  of  the  ship 
at  the  Custom-house,  to  be  warehoused  in  pursuance 
of  the  statute  of  4  G.  4.  c.  24* 

On  the  same  day,  the  captain,  oa  the  part  of  the 
owner  of  the  ship,  gave  notice  to  the  directors  of  the 
West  India  Docks  Company  to  stop  the  sugars  F.  D. 
and  M.  D*  till  the  freight  was  paid. 

The  sugars  marked  C.  L.  deliverable  by  the  bills  of 
lading  to  Le  Cointe  and  Co.  were  not  then  stopped  as 
the  others. 

On  the  25  th  of  Nacemberj  and  10th  and  ISth  (^  De- 
cember respectively,  the  Defendants  presented  at  the 
West  India  Docks  office,  the  three  bills  of  lading  heSore 
mentioned^  the  one  of  which  for  the  sugars  marked 
CL.  had  been  previously  indorsed  and  delivered  by 
Le  Cointe  and  Co.  to  the  Defendants ;  and  the  two  bills 
of  lading  for  the  sugars,  marked  F.  D*  and  M.  D.  had 
been  indorsed  by  the  shippers  to  Le  Cointe  and  Ca, 
and  had  also  been  indorsed  and  delivered  by  Le  Qnnte 
and  Co.  to  the  Defendants :  and  under  and  by  virtue 
of  the  bills  of  lading  and  indorsements  thereof,  the 
Defendants  obtained  the  transfer  of  the  sugars  into 
their  names  in  the  warehouse  and  books  of  the  Dock 
Company. 

On  the  16th  of  November  the  Defendant's  clerk 
applied  to  Messrs.  Bobertson  and  Co.,  who  w^feve 
brokers  for  the  ship,  on  account  of  the  Plaintiff,  and 
requested  that  the  stop  which  had  been  put  upon  the 
sugars  in  pursuance  of  the  captain's  notice  before  men-- 
lioned,  might  be  taken  off  from  the   sugars  marked. 

F.D^ 
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F.  D.  and  M .  D.,  and  that  the  said  sugars  might  be  de- 
livered out  of  the  docks ;  and  Messrs.  Robertson  and 
Co.  thereupon  signed  an  order,  addressed  to  the  col- 
lector of  the  West  India  Dock  Company,  withdrawing 
the  stop,  and  desiring  that  the  goods  in  question  might 
be  delivered  to  LeCointe  and  Co.,  the  consignee  thereof, 
or  their  assigns. 

This  order  was  brought  by  the  Defendants'  clerk  ta 
the  dock  collector* 

On  the  1 6th  December  Le  Cointe  and  Co.  suspended 
their  payments,  on  the  1st  January  182^  committed 
acts  of  bankruptcy,  and  on  4;he  5th  January  a  commis- 
sion of  bankruptcy  was  issued  against  them,  which  was 
inserted  in  the  Gazette  of  the  8th  January. 

The  PlaintiflTs  brokers,  who  collected  the  freight  for 
the  ship,  on  account  of  the  Plaintiff,  on  or  about  the 
4th  January^  in  the  usual  course,  sent  an  account  of  the 
freight  note  to  Messrs.  Le  Cointe  and  Co.,  charging 
them  as  debtors  for  the  same.  Up  to  and  at  this  time 
the  brokers  did  not  know  that  the  bills  of  Uuling  had  been 
endorsed  by  Le  Cointe  and  Co.  to  the  IkfendxuUSj  o;*  that 
Le  Cointe  and  Co.  had  suspended  their  piQ^ments,  or 
had  committed  any  acts  of  bankruptcy. 

On^  the  8th  January  the  Plaintiff's  brokers  applied  at 
Le  Coint€*s  and  Co.  for  payment  of  the  freight,  and 
were  then  Jirst  iriformed  of  their  having  susp^i:^s^  Ihei-^ 
pigments. 

And  the  Plaintifi^'s  brokers,  on  the  same  8th  January^ 
first  learnt  by  enquiring  at  the  West  India  Dock-office, 
U^at  the  bills  of  lading  had  been  indorsed  to  the  De- 
f^dants ;  the  brokers  thereupon  applied  for  and  ob- 
tained back  the  freight  note  from  Le  Cointe  and  Cp., 
and  on  the  8th  day  of  January  delivered  a  freight  note 
\Q  the  Defendants,  charging  them  as  debtors  for  Uie 
sam^. 

Vol.  in.  D  d  On 
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On  the  10th  and  11th  of  January  1825  Messrs. 
Robertson  and  Co.  and  the  Plaintiff  gave  further  notice 
to  the  directors  of  the  Dock  Company,  countermanding 
t}ie  withdrawal  of  the  stop  for  freight,  and  ordering  all 
the  goods  to  be  detained. 

The  sugars  were  subsequently  delivered  out  of  the 
docks  to  the  order  of  the  Defendants,  who  paid  the 
dock  dues  for  landing  all  the  sugars,  which  included 
three  months'  warehouse-rent  for  the  same  from  the  time, 
of  landing. 

The  freight  for  the  sugars,  according  to  the  bills  of 
lading,  was 


For  sugars  marked  C.  L. 
Do.  -  F.  D. 
Do.     -     M.  D. 


^    s.    d. 

-  38  12  10 

-  85  19     8 

-  1     6  10 

^125  19     4 


which  freight, .  according  to  the  course  of  trade,  was 
payable  on  the  Saturday,  upon  or  next  afler  the  expir- 
ation of  two  months  from  the  ship's  report,  viz.  on  the 
15th  day  of  January  1825. 

The  Defendants  were  sugar-brokers  in  the  city  of 
London;  were  employed  by  Le  Cointe  and  Co.  to  sell 
the  sugars  in  question,  and  had  advanced  Le  Cointe 
and  Co.  sums  of  money  on  account  thereof  at  the  times 
the  bills  of  lading  were  delivered  to  them  as  aforesaid. 

The  Defendants,  in  their  account  with  Le  Cointe 
and  Co.  debited  them  with  the  amount  of  payments 
made  by  the  Defendants  in  respect  of  the  sugars, 
and  paid  over  to  the  assignees  of  Le  Cointe  and  Co., 
subject  to  the  decision  of  this  question,  the  balance 
of  the  proceeds  of  the  sale  of  the  sugars,  afler  de- 
ducting such  payments,  and  the  charges  of  sales,  and 
also  after  deducting  the  advance  which  they  had  made, 

and 
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and  the  amount  of  the  freight  claimed  in  the  present 
action. 

The  question  for  the  opinion  of  the  Court  was, 
whethef  the  Plaintiff  was  entitled  to  recover  the  whole 
or  any  part  of  the  sum  of  125/.  195. 4fd.y  and  the  verdict 
was  to  be  entered  accordingly. 


1826. 


DOUGAL 

Kbmbli 


'^»^.. 


Wilde  Seijt  for  the  Plaintiff.  By  the  general  rule  of 
•  iaw,  a  party  who  receives  a  bill  of  lading,  knowing  that 
freight  has  not  been  paid,  receives  it  under  an  implied 
contract  to  pay  the  freight ;  Bell  v.  Kymer  (a) ;  Cock  v. 
Taylor  (i) ;  and  under  the  act  for  regulating  the  Weit 
India  Docks,  goods  in  dock  are  in  the  same  situation 
with  respect  to  claims  for  freight  as  goods  on  board> 
^hip.  Here  the  freight  is  made  payable  by  the  holder' 
of  the  bill  of  lading;  the  Defendants  receive  the  goods 
under  the  bill,  with  notice  that  the  freight  is^  not  paid';: 
and  as  to  the  Plaintiffi  taking  the  stop  off  the  goodk, 
that  was  no  more  than  a  consent  that  they  should  be 
delivered  pursuant  to  the  terms  of  the  bill  of  ladings 
without  releasing  any  party  who  might  be  found  liable 
to  pay  the  freight.  The  demand  on  Le  Cointe  and  Co. 
was  made  in  ignorance  that  the  bill  of  lading  had  been 
transferred,  and  therefore  cannot  afiect  the  Plaintiff^ 


Here  the  Court  called  on 


TadA/  Seijt  for  the  Defendants.-  t^reight  is  only  re- 
coverable by  reason  of  It  contract ;  a  contract  cannot  be 
transferred,  and  the  owner  of  a  ship  contracts  for  his 
freight  with  the  shipper.  [^Gaselee  J.  According  to 
the  cases  the  knowledge  of  the  terms  of  a  bill  of  lading 
is  evidence  of  a  new  contract]  It  sometimes  happens 
that  the  ship-own6r  has  tid  ietntdj  against  the  original 


(a)   iManb.t46'4 


Pd  i 


shipper; 


see 
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shipper;  and  in  those  cases  the  Courts  have  holden  the 
receiver  of  the  goods  liable ;  that  was  the  ground  of 
the  decision  in  Cock  v.  Taylor;  but  the  Court  said, 
in  Wilson  v.  Kt/met'  (a),  which  is  in  point  for  the  pre- 
sent Defendant,  that  they  would  not  go  beyond  that 
case.  In  Wilson  v.  ii^m^  the  Defendants  were  at  fir$t 
holden  not  liable ;  and  though  the  ultimate  decision  was 
different,  yet  that  turned  on  the  ground  of  previous  deal- 
ing between  the  parties.  In  Cock  v.  Taylor  the  Defend- 
ants were  purchasers  of  the  bill  of  lading ;  in  the  pre- 
sent case  the  Defendants  are  not  purchasers  of  the  bill 
of  lading,  nor  do  they  receive  the  goods  under  it,  but 
by  virtue  of  the  order  of  Robertsons^  as  the  agents  oi 
Le  Cointe  and  Co.  In  Moorsom  v.  Kymer  (6),  where 
ship-owners  were  to  be  paid  for  the  hire  of  a  ship 
under  the  terms  of  a  charter-party,  and  the  bill  of 
lading  was  to  deliver  the  goods  to  the  charterers  or  their 
assigns,  he  or  they  paying  freight  as  per  charter-party, 
it  was  holden  that  the  indorsees  of  the  bill  of  lading 
were  not  liable  to  the  ship-owner  upon  an  implied  o^ 
sumpsit  arising  out  of  the  receipt  of  the  goods  under  the 
bill  of  lading.  And  though  in  Bell  v.  Kymer  they  we;re 
holden  liable  to  tlie  charterer ^  tliat  decision  turned  upon 
the  particular  conduct  of  the  indorsers. 

The  liability  of  consignees  rests  on  the  custom  of 
trade,  JRoberts  v.  Holt{c\  which  does  not  extend  to 
indorsees.  The  credit  here  was  certainly  given  by  the 
ship-owner  to  Le  Cointe  and  Co. :  he  applied  to  them 
first  for  payment;  if  he  had  sued  them,  it  would  have 
been  no  defence  for  them  to  have  said  that  the  bill  of 
lading  had  been  handed  over  to  Kemble  and  Co. ;  and  if 
Le  Cointe  and  Co.  are  liable,  Kemble  and  Co.  are  dis* 
charged.  They  only  act  as  brokers,  and  it  will  be  a 
great  hardship  if  they  are  held  liable.     At  all  events,  a 


(a)  iM.isfS.  157.        (i)  %M.i;fS.  303. 


(c)  SboWf  443* 

count 


IN  THE  6th  &  7th  Ycahs  OF  GEO.  IV.  Sf9 

count  on  general  assumpsit  for  freight  is  not  sufficient  as        1826. 
Co  those  goods  for  which  the  freight  was  to  be  paid  by 
the  acceptance  of  a  bill  at  ninety-days  sight.     That  was  t 
a  special  engagement,  and  ought  to  have  been  described 
in  a  special  count. 

Best  C.  J.     It  being  clear  thtit  justice  will  be  done 

by  allowing  the  verdict  for  the  Plaintiff  to  stand,  the 

Court  has  only  to  see  that   its  judgment  is   not  in- 

<x>nsistent  with  previous  decisions.    It  has  been  insisted, 

^n  the  part  of  the  Defendants,  that  the  verdict  for  the 

Plaintiff  is  inconsistent  with  the  law  of  England^  because 

the  contract  on  the  bill  of  lading  is  with  the  shipper  or 

JLe  CoirUe  and  Co.,  and  diat  die  liability  of  these  parties 

<»nnot   be   transferred   to   the   Defendants.     But   this 

argument  is  founded  on  an  inaccurate  statement  of  the 

terms  of  the  bills  of  lading.     Neither  the  shipper  nor 

Le  Cointe  and  Co.  agree  by  these  instruments  to  pay 

the  freight.     These  are  receipts  for  the  goods,  with  an 

undertaking  on  the  part  of  the  captain  that  he  will 

deliver  them  to  the  legal  holder  of  these  bills,  on  such 

holder's  paying  the  freight.     The  captain  has  a  lien  for 

the  freight  against  whoever  shall  become  the  owner  of 

the  goods.     The  owner  could  not  compel  the  captain  to 

deliver  the  goods  from  his  actual  possession  without 

paying  the  freight.     The  act  for  regulating  the  West 

India  Docks  continues  the  lien  for  freight  whilst  goods 

delivered  from  a  ship,  and  liable  to  freight,  remain  in 

those  docks.     Whoever  obtains  the  delivery  of  goods 

under  such  a  bill  of  lading,  contracts,  by  implication,  to 

pay  the  freight  due  on  them.     There  is  no  assignment 

of  contract,  no  shifting  of  liability.     The  receiver  of  the 

goods  is  an  original  contractor  to  pay  the  freight  of 

them^   With  respect  to  the  alleged  hardship  on  brokers, 

they  know  the  terms  of  the  bill  under  which  they  claim, 

they  know  what  freight  is  due,  and  they  need  not  make 

O  d  .'J  advance? 
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advances  beyond  the  value  of  the  goods  subject  to 
freight ;  the  hardship  on  the  ship-owner  would  be  much 
greater  if,  after  having  brought  the  goods  to  England^ 
he  should  not  be  entitled  to  recover  freight  from  the 
parties  who  possess  them  under  the  bill  of  lading* 
X^ock  V.  Taylor  is  expressly  in  point  for  the  Plaintiff. 
It  has  been  attempted  to  distinguish  that  case  from  the 
present  by  the  circumstance,  that  the  Plaintiff  in  that 
case  had  made  no  application  to  the  consignee  before 
applying  to  the  Defendant,  and  that  the  Defendant  was 
there  a  purchaser  of  the  bill  of  lading.  With  respect  to 
the  application  to  the  consignees,  it  was  made  when  the 
Plaintiff  supposed  them  to  be  the  holders  of  the  bills  of 
lading;  the  moment  the  Plaintiff  discovered  that  the 
bills  of  lading  had  been  transferred  to  the  Defendants, 
he  applied  also  to  them ;  and  a  man  is  not  bound  by 
what  he  does  in  ignorance  of  the  actual  circumstances  of 
his  case.  As  to  the  circumstance  of  the  Defendant  in 
CocJc  V.  Taylor  being  a  purchaser  of  the  bill  of  lading, 
the  effect  of  that  is  got  rid  of  by  Bell  v.  Kymer^  in  which 
the  Defendant  was  only  a  broker,  and  in  which  GibbsCJ. 
said,  "  the  holders  of  a  bill  of  lading  were  bound  to 
know  that  they  were  liable  for  the  freight."  That  de- 
cision is  not  touched  by  any  subsequent  case,  for  IVilson 
v.  Kymcr  turned  on  a  different  point;  and  every  Judge 
in  that  case  confirmed  the  decision  in  CocJc  v.  Taylor. 
In  Wilson  v.  Kymer  the  Defendants  did  not  obtain  the 
goods  under  the  bill  of  lading,  but  under  the  order  of 
the  consignees.  In  Moorsom  v.  Kymer  the  inference  of 
an  implied  contract  was  repelled  by  the  existence  of  a 
special  contract  under  a  charter  party  ;  and  Le  Blanc  J. 
said,  "  The  law  will  not  raise  an  implied  promise  where 
there  is  an  -express  agreement  between  the  parties."  But 
he  also  said,  "  Where  the  ship  is  a  general  ship,  and 
there  is  no  other  to  whom  the  party  can  resort,  the  Jaw 
will  imply  a  promise  to  prevent  a  failure  of  justice.** 

There 
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There  would  be  a  failure  of  justice  if  such  a  promise        1826. 
were  not  implied  in  the  present  instance. 

With  respect  to  the  declaration,  the  contract  having 
been  executed,  the  Plaintiff  is  entitled  to  recover  on  the 
general  count  for  freight,  which  was  the  form  of  the  de- 
claration in  Cock  v.  Taylor. 

Park  J.  The  arguments  which  have  been  urged  on 
the  part  of  the  Defendants  to-day,  were  pressed  in  many 
of  the  prior  cases,  but  in  vain ;  and  the  authority  of 
Cock  V.  Taylor  has  remained  unimpeachable. 

Wilson  V.  Kymer  and  Moorsom  v.  Kymer  are  plainly 
distinguishable  on  the  ground  stated  by  my  Lord  Chief 
Justice.  And  in  Bell  v.  Kymer^  which  was  decided  by 
GU)bs  J.,  a  man  most  eminent  for  his  knowledge  of 
commercial  law,  the  Defendants  were  brokers,  and  the 
decision  in  Cock  v.  Taylor  was  <^nfirmed. 

BuRROUGH  J.    I  agree  as  to  the  justice  of  this  case, 
and  that  we  are  now  bound  by  the  decision  in  Cock  v. 
Taylor  J  although  if  I  had  been  a  Judge  of  the  Court  of 
King's  Bench  when  that  case  was  argued,  I  am  doubtful 
whether  I  should  have  concurred  in  the  decision. 

With  respect  to  the  declaration,  I  think  that  a 
general  count  for  freight  is  not  sufficient  between  these 
parties.  It  might  have  been  sufficient  between  the  ship- 
owner and  the  consignees  after  the  contract  was  exe- 
cuted, but  when  the  ship-owner  parts  with  the  goods, 
lie  relies  on  the  nndeitaking  of  the  party  to  whom  the 
goods  are  delivered;  and  as  against  him  the  declaration 
should  be  framed  specially  on  the  undertaking,  and  not 
on  the  common  liability  to  pay  freight,  which  seems  to 
attach  only  on  the  shipper  or  <x)nsignee. 

Gaselee  J.  It  is  not  material  now  to  decide  whether 
an  action  like  this  against  the  indorsees  of  a  bill  of 

Dd  4  ladings 
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DpUGAL 

Kemblq* 


lading,  ought  origiodly  to  have  been  sustained  en  a 
general  count  for  freight ;  such  a  count  has  been  sus- 
tained in  Cock  y.  Taj/lor^  and  that  decision  has  never 
been  overruled.  I  concur,  therefore,  with  the  rest  of 
the  Court  that  diere  must  be 

Judgment  for  the  Plainti£ 


Fei.  3i 


Buttery  v.  Robinson* 


Devise  of 

lands  to  ^« 
for  life,  re^- 
mainder  t6  £• 
in  feey  subject 
to  and  charged 
with  the  pay- 
ment of  so/, 
a  year  to  C  D. 
during  her  life, 
to  be  paid  by 
j1.  as  long  as 
she  should 
live,  and  after 
her  decease  to 
be  paid  by  £•: 

Held,  a 
charge  on  the 
landy  for  which 
C.  D.  might 
distrain. 


t>  EPLEVIN.  The  Defendant  avowpd  for  the  arrears 
of  a  rent  charge  which  lie  claimed  under  a  will  by 
which  one  Mathevo  Robinaon  devised  the  premises  in 
which,  &c.  to  his  wife  for  life,  remainder  to  bis  sons  in 
fee,  ^'  but  subject  nevertheless  to  and  charged  and 
chargeable  with  th6  payment  of  the  yearly  rent  or  sum 
of  twenty  pounds,  thereby  then  and  there  devised  and 
given  by  the  said  Mathem  Robimon  to  the  said  Defend- 
ant and  her  assigns  during  the  term  of  her  natural  lifc^ 
to  be  paid  by  his  the  said  te6tator'3  said  wife  so  long  as 
she  should  live,  and  after  her  decease  to  be  paid  by  his 
said  sons  equally  between  them,  by  four  equal  quarterly 
payments,  the  first  payment  diereof  to  begin  and  be 
made  at  the  end  of  three  calendar  months  next  after  his 
the  said  testator's  decease." 

Plea.  That  the  said  Mathem  Robinson  did  not  give 
in  or  by  his  said  will  any  power  or  right  of  distress,  nor 
is  any  clause  or  power  of  distress  therein  contained  to 
enable  the  said  Defendant  to  levy  any  arrears  of  the 
said  yearly  rent  or  sum  so  given,  and  bequeathed  to  her 
by  the  said  will  as  aforesaid  in  case  such  yearly  rent  or 
sum  should  at  any  time  be  in  arrear.  Demurrer  and 
joinder. 
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jSpankie  Seijt.  rose  to  sapporc  the  demurrer,  but  the 

Court  called  en 

I 

Pedke  Seqt.  to  support  the  plea.  He  argued  that  this 
^as  not  a  rent  seek,  in  which  case  it  might  faav^  been 
distrained  for  under  4  G.  2.  e.  28.,  but  a  mere  personal 
^arge  on  the  party  who  should  he  in  possession  of  the 
iand,  to  pay  the  annuity  so  long  as  he  should  possess 
the  land;  and  though  equity  might  call  the  land  in  aid 
of  the  personalty  if  the  possessor  proved  insufficient, 
jet  there  could  be  no  distress  under  the  wilk 

Best  C.  J.  It  is  impossible  to  read  the  words  of  this 
«wlll  without  holding  the  sum  bequeathed  a  direct  charge 
•on  the  land,  which  is  expressly  devised  **  subject  to  and 
4;harged  and  chargeable  with"  the  payment  of  the 
yearly  sum. 

Judgment  for  tlie  Avowant. 


Angeli.  v.  Angela  p^^.  4. 


TpHIS  was  a  writ  of  right  for  the  recovery  of  tsertain  In  a  writ  of 
lands  in  Yorkshire,    To  the  precept  for  summoning  "^f  -m^t:*  • 
four  knights  to  elect  the  grand  assize,  die  sheriff  re*  returned,  that 
turned  that  he  had  caused  to  be  summoned  four  lawful  ^«  ^^  •^'''*' 
knights  of  his  county,  to  wit,  E.  P.,  Esq.;  A,B^  Esq.;  lawfHlkaightf, 
C  Z).,  Esq. ;  and  E.  P.,  Esq.;  girt  with  swords.  to  wk,  A.B.^ 

The  gentlemen  named  in  the  return  being  called,  ^^'\  »"V 

^^  JCfSG*  {    A>.  ^.y 

appeared  in  this  Court  the  Sd  of  February^  duly  giit  Esq. .  md 
with  their  swords,  when  fj*  ^^  ^^'  • 

Held,  on  de- 

miirrer,  that  this  return  could  not  be  traversed* 

Vaughan 


4M 


1826. 


Angell 
Anobuu 
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Vaughan  Seijt,  on  the  part  of  the  tenant,  challenged 
them,  on  the  ground  that  they  were  not  true  knights 
but  only  esquires,  and 

Toddy  Serjt  objected  that  they  were  not  described  in 
the  return  with  the  title  of  Sir. 

This  latter  objection  the  Court  overruled,  holding, 
that  in  legal  proceedings  it  is  sufficient  to  describe  a 
man  as  knight,  without  adding  the  prefix  Sir. 

With  respect  to  the  challenge,  the  Court  gave  the 
tenant's  counsel  time  to  enter  it  on  the  record  in  the 
proper  form,  holding  on  the  authority  of  Rex  v.  JErf- 
monds  (a)  that  it  must  be  entered  on  record ;  and  ordered 
the  gentlemen  returned  as  knights  to  appear  in  Court 
at  eleven  this  day,  adding,  that  the  entry  when  made, 
should  be  considered  as  having  been  made  instanter* 

The  gentlemen  with  swords  having  accordingly  again 
made  their  appearance  this  day,  and  the  challenge 
having  been  duly  entered  on  record. 


Bosanquet  and  Spankie  Serjts.,  on  the  part  of  the  de- 
mandant, after  some  consultation  whether  they  should 
take  issue  on  the  allegation  in  the  challenge,  or  should 
demur  to  it,  elected  to  demur,  contending,  on  the  autho- 
rity oi  Bro.  Abr.  263  b.  pi.  18.,  that  the  sheriff's  return 
*was  not  traversable  on  this  ground ;  observing  also,  that 
there  were  numerous  instances  in  which  a  sheriff  was 
enjoined  to  return  legates  mUiteSj  as  for  a  knight  of  the 
shire ;  and  in  which,  nevertheless,  the  person  returned 
was  not  actually  a  knight :  it  was  sufficient  if  he  pos- 
sessed as  much  land  as  amounted  to  a  knight's  fee. 

Vaughan  and  Taddy^  contra^  argued  that  if  the  sherifi*'s 
return  could  not  be  traversed  in  a  case  like  the  present ; 


(a)  j^B.tsf  A.  47 J. 


neither 
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tierther  could  it^  though  he  should  return  paupers  instead 
of  knights ;  nor  even  upon  <x>mmon  juries,  though  he 
should  return  one  who  had  lost  his  iiberam  legem^  or 
a  person  of  kin  to  one  of  the  parties.  As  to  qualification 
by  possession  of  a  knight's  fee,  it  could  not  exist  subse- 
quently to  the  abolition  of  feudal  tenures  by  the  statute 
of  Car.  2. 


Best  C.  J.  Notwithstanding  the  authority  of  Lord 
Coke  (a),  "  that  the  four  knights,  electors  of  the  grand 
•assize,  are  not  to  be  challenged,"  I  am  of  opinion  that 
they  may  be  challenged  on  substantial  grounds,  and  that 
Lord  Cok^s  reason  to  the  contrary,  "  for  that  in  law 
they  be  judges  to  that  pui*pose,  and  judges  or  justices 
cannot  be  challenged,"  must  be  deemed  insufficient ;  for 
if  the  law  were  so,  a  sheriff  who,  by  virtue  of  his  office, 
selects  jurors,  must  be  deemed  a  judge,  and  the  array 
could  not  be  challenged,  however  improperly  a  sheriff 
might  act.  It  is  said  in  Squire  v.  Reed  (5),  that  chal- 
lenge must  be  made  upon  the  appearance  of  the  knights, 
and  before  they  are  sworn.  This  b'hews  they  may  be 
challenged,  if  the  challenge  be  tendered  hi  proper  time. 
But  I  am  decidedly  of  opinion,  thaft  upon  the  point  now 
under  consideration,  the  return  of  the  sheriff  is  not  tra- 
versable. Upon  subjects  of  this  sort  we  cannot  expect 
the  same  authority  as  upon  points  that  occur  more  fre- 
quently ;  we  must  be  satisfied  with  such  lights  as  the  old 
books  afford;  and  the  dictum  in  Brooke  Abridgment 
must  be  taken  to  be  conclusive,  not  being  opposed  by 
any  other  case.  There  is  no  analogy  between  the  cases 
of  common  juries  and  this  case :  as  to -common  jurymen, 
the  sheriff  only  returns  that  they  are  good  men,  without 
stating  that  they  are  fi"eeholders,  or  whether  they  pos- 
sess the  other  qualifications  required  by  statute;  and 


{a)  Co.  LitU  ^94  (U 


(b)  Moor,6y» 


except 
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except  in  the  present  case,  the  law  does  not  require  a 
return  of  the  description  of  the  jurors*    The  writ  which 
commands  a  sheriff  to  return  a  member  for  a  county  is 
in  the  same  terms  as  the  writ  in  this  case.     It  is  seldom 
that  persons  of  the  order  of  knights  are  returned  for 
counties.     There  is  not  one  knight  sitting  for  any  county 
in  this  parliament.     No  objection  was  ever  yet  made 
that  lawful  knights  were  not  returned,  and  I  am  per- 
suaded that  the  House  of  Commons  would  not  permit 
any  inquiry  to  be  made  on  this  subject,  but  would  hold 
the  return  of  the  sheriff  conclusive.     It  has  been  said  at 
ihe  bar,  if  the  Court  will  not  allow  the  sheriff's  return 
to  be  traversed,  he  might  return  paupers,  or  persons 
fdated  to  one  of  the  litigant  parties,  under  the  descrip* 
tion  of  knights.     We  should  allow  it  to  be  pleaded  that 
the  persons  were  paupers  or  relatives  of  one  of  the  par- 
ties in  the  cause,  because  such  plea  would  raise  ques- 
tions important  to  the  justice  of  the  cause.    Any  material 
ikct  may  be  traversed,  but  I  take  it  to  be  a  general 
rule,  that  the  Court  wiU  not  allow  a  traverse  on  a  matter 
altogether  unimportant.     Such  traverses  would  be  in- 
consistent with  the  good  sense  on  which  special  pleading 
is  founded.     When  ail  persons  who  held  a  knight's  fee, 
>and  who  would  not  be  a  disgrace  to  knighthood,  were 
forced  to  become  knights,  to  secure  the  return  of  men  of 
*  sufficient  knowledge  and  independence  it  was  necessary 
to  require  the  qualification  of  knighthood  for  those  who 
formed,  as  well  as  for  tliose  who  chose  the  grand  assize. 
Although  persons  that  possessed  a  knight's  fee  were 
called  <*  chevalier  (a),"  there  are  many   authorities  to 
shew,  that  unless  they  were  knights,  they  could  not 
^erve  on  the  trial  of  a  writ  of  right.     But  the  putting 
an  end  to  that  abuse  of  prerogative  so  degrading  to 
I'Oyalty  of  compelling  men  to  be  knights,  add  the  abo- 


(a)  Selden^  Titles  of  Hon »  707. 


iition 
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lition  of  the  tenure  by  knight's  service  (a),  have  so  altered 
the  state  of  society,  that  it  would  now  be  difficult  to  find 
in  any  county  knights  sufficient  to  form  a  grand  assize. 
If  knights  sufficient  could  be  found,  I  believe  no  one 
would  prefer  a  grand  assize  composed  of  them  to  one  of 
untided  landed  gendemen.  I  think,  therefore,  we  may 
safely  act  on  the  authority  of  the  case  cited,  and  hold 
the  sheriff's  return  conclusive. 


S»T 


182$. 


The  rest  of  the  Court  having  delivered  opinions  to 
the  same  effect,  the  demurrer  was  allowed.  The  gen- 
tlemen returned  as  knights  were  sworn,  and  retired  to 
elect  the  grand  assize ;  they  returned  in  about  half  an 
hour,  when  the  list  of  those  chosen  was  read,  and  the 
cause  adjourned. 

(a)  i6Cam.  %o»     zaGdr. a.  44. 


Same  v.  Same. 


T/jiUGHAN  Seijt.  next  moved  for  a  trial  at  bar  in  Trialatbar;— 
this  case,  on  an  affidavit  of  the  tenant's  attorney^  ^^^  cinnim- 
which  stated,  that  the  property  claimed  in  the  actioa  fi^ient  to  sup- 
consisted  of  three-fourths  of  a  certain  piece  or  parcel  of  poit  an  appli- 
land  situate  in  the  parish  of  Kelsed,  in  the  county  of  ^^* 

Yartj  near  the  Spurn  point  of  the  river  Humber^  with  all 
rights,  members,  and  appurtenances  belonging  thereunto* 
And  also  three  fourth  parts  of  certain  light-houses 
erected  and  being  on  the  said  land:  and  that  the 
revenue^  profits,  and  duties  arising  from  and  payable 
in  reqpect  of  such  light-houses  were  of  very  great  an- 
imal value,  three  fourth  parts  thereof  being  to  the 

amount 
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amount  of  upwards  of  six  thousand  pounds  by  the  year: 
that  several  acts  of  parliament  had  been  passed  relating 
to  the  said  light-houses,  and  the  said  revenues,  profits, 
and  duties,  and  that  several  difficult  questions  were  likely 
to  arise  upon  the  construction  of  the  said  acts  of  parlia- 
ment, or  some  of  them.  That  the  said  three  fourths  of  the 
said  piece  or  parcel  of  land,  and  the  said  light-houses 
erected  thereupon,  were  claimed  by  the  demandant  in 
this  case  as  alleged  heir  otjohn  Angellj  Esq.  late  of  Stock' 
weUf  in  the  county  of  Surrey^  who  died  in  the  year  one 
diousand  seven  hundred  and  eighty-four,  and  that  the 
said  John  Angell,  the  alleged  ancestor  of  the  demand- 
ant, left;  a  will,  bearing  date  the  twenty-first  day  of 
September  one  thousand  seven  hundred  and  seventy- 
four,  and  also  several  codicils ;  and  that  the  said  will  and 
codicils  were  drawn  and  expressed  in  an  involved  and 
intricate  style  and  manner,  and  in  very  ambiguous 
words,  referring  to  certain  pedigrees  of  the  testator's 
&mily  of  great  length,  obscurity,  and  antiquity,  and 
containing  numerous  bequests,  devises,  and  limitations, 
and  thereby  giving  rise  to  numerous  doubts  and  di£B- 
culties  both  as  to  the  legal  import  of  many  of  the  clauses 
and  limitations  of  the  said  will,  and  also  as  to  the  per- 
sons therein  designated  and  intended  to  be  described. 
That  shortly  after  the  said  testator's  death,  the  opinions 
of  several  eminent  counsel  were  taken  as  to  the  effect 
and  construction  of  the  said  will,  which  persons  did  not 
agree,  but  all  stated  that  great  difficulties  existed;  which 
difficulties  were  likely  to  arise  in  the  course  of  the  trial 
of  the  action,  as  deponent  had  been  informed  and  be- 
lieved. That  the  said  testator  did  not  leave  any  near 
relations,  and  that  it  was  necessary  to  go  through  long 
and  intricate  pedigrees,  involving  many  difficult  ques- 
tions of  law  and  fact,  as  deponent  had  been  informed 
and  believed,  in  order  to  ascertain  who  was  the  heir  at 
law  of  the  said  testator.    That  the  greater  part  of  the 

witnesses 
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witnesses  for  the  tenant  resided  in  London^  and  in  other 
places  much  nearer  to  Westminster  than  to  YorJc^  and 
deponent  verily  believed,  that  a  claim  of  so  complicated 
a  nature  must  give  rise  to  much  difficulty  and  doubt, 
and  would  require  to  be  discussed  with  the  greatest 
learning,  both  from  its  intrinsic  difficulties  and  the  im- 
portance of  the  right  which  it  was  brought  Forward  to 
substantiate." 
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Angell 
Amgbll. 


A  rule  nisi  having  been  granted, 

Bosanquet  Seijt,  who  showed  cause,  contended,  that 
there  was  nothing  in  this  affidavit  to  warrant  the  ap- 
plication for  a  trial  at  bar ;  and  that  such  a  trial  might 
as  well  be  demanded  in  every  special  jury  case,  as  upon 
such  grounds  as  were  now  adduced.  He  cited  Crofts  d. 
Dalhy  v.  Wells  (a).  Rex  v.  Caermarthen  (i),  Holmes  v. 
Brown  (c),  Lord  Rivers  v.  Pratt  ({/),  to  show  that  a  trial 
at  bar  was  never  granted  except  in  cases  of  unusual 
difficulty,  and  he  referred  to  Tidd,  718.  where  it  ap- 
peared that  a  trial  at  bar  had  been  refused  upon  the 
very  title  now  in  dispute. 

Vaughan  and  Taddy  Serjts.,  in  support  of  the  rule, 
insisted  that  the  great  value  of  property  in  dispute,  the 
length  and  probable  difficulty  of  the  case,  were  the 
usual  grounds  on  which  trials  at  bar  were  granted.  In 
Ijord  Rivers  v.  Pratt^  there  had  been  one  trial  at  Nisi 
Pritts  before  the  application  for  a  trial  at  bar ;  but  the 
present  case,  in  addition  to  other  grounds  for  consider- 
ation, involved  rights  of  the  crown. 


Best  C.  J.     I  think  no  sufficient  ground  has  been 
l^id  for  this  application.     When  we  consider  the  incon- 


(a)  And.%Ti. 

(b)  Sajer.f^ 


(f)  Doug.  Ail* 
(d)  iB.lSfB.%6s> 
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venienoe  and  difficulty  of  briDging  twenty-four  jurors 
from  Yorkshire,  the  accidents  to  whicli  they  might  be 
liable,  and  the  possibility  of  the  cause  being  pos^x>ned 
for  want  of  a  sufficient  attendance,  an  absolute  necessity 
ought  to  be  made  out  before  we  yield  to  the  application. 
No  such  necessity  has  been  made  out  here.  Causes  of 
much  greater  importance  in  point  of  value  have  often 
been  tried  at  Nisi  Prius  j  and  with  respect  to  the  diffi* 
culties,  they  should  have  been  presented  to  us  speci- 
fically, in  order  to  enable  us  to  determine  whether  a 
Judge  at  Nisi  Prius  could  be  equal  to  meet  them  or 
not.  The  nature  of  the  doubts  on  the  acts  of  parliament 
has  not  been  stated,  nor  has  the  will  referred  to  been 
presented  for  our  consideration,  and  as  for  the  rights  of 
the  crown,  they  will  not  be  affected  bjr>the  verdict  in 
this  cause.  '^v 

The  case  which  has  been  referred  to  in  Tiddy  and 
which  appears  to  have  arisen  on  the  will  now  in  ques- 
tion, is  expressly  in  point.  The  difficulties  upon  that 
occasion  must  have  been  the  same  as  upon  the  present^ 
and  unless  the  Court  was  then  wrong,  we  must  refuse 
the  present  application. 


The  rest  of  the  Court  concurred,  and  the  rule  was 

Discharged. 
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Smith  v.  Flower.  Fei.  6. 


TN  replevin  for  taking  cattle,  the  Plaintiff  by  his  pleas  Tie  Plaintiff 
prescribed  for  the  right  of  sole   feeding  and   de-  pr«crib«dfor 
pasturing  a  close  of  pasture  land  called  Prior^s  Wood  pasture  <<fnmi 
Close^  "  from  the  feast  of  St.  Thomas  imtil  the  18th  day  the  feast  of 
of  April  yeariy,  and  every  year."  ^^^^8* 

At  the  trial  before  Gaselee  J.  at  the  last  Somerset  6iJprUt*uA 

assizes,  the  Plaintiff  produced   deeds,  (the  earliest  of  pwed  tkcex- 

ercise  ex  the 
which  was  of  the  date  of  1763^)  in  which  deeds  the  right  between 

right  was  described  as  commencing  on  5/.  Thomais  those  periods: 
dfly,  and  ending  on  the  18th  oi April;  several  witnesses  madMitotet 
proved  the  exercise  of  the  right  between  those  periods ;  aside  a  non- 

and  that  the  cattle  had  been  turned  in  on  St.  Thamais  ■'"*»  *^**  ** 

was  net  ne« 

dajfy  and  taken  off  on  the  18th  of  April;  but  there  was  cessary  to 
conflicting  testimony  as  to  the  day  of  turning  in.  allege  the 

Gaselee  J.  being   of  opinion   that  the  right  proved  pieadkicsfrwa 
commenced  from  Old  St.  Thomas's  day^  directed  a  non^-  Old  St.  Tbo^ 
suit,  with  leave  for  the  Plaintiff  to  move  to  set  it  aside,  ^'""  *  ^* 
and  enter  a  verdict  for  himself  if  the  Court  should  be 
nf  opinion  that  the  St.  Thoma^s  day  mentioned  on  the 
record  could  be  intended  to  mean  Old  St.  Thoma£s  day. 

Toddy  Seijt.  having  obtained  a  rule  nisi  to  that  effect, 

Wilde  Seijt.  showed  cause.  The  St,  Thxmais  day 
mentioned  on  the  record  must  mean  the  present 
statutable  St.  Tliomais  day^  and. not  that  day  which  was 
St.  Thamais  day  before  the  alteration  of  the  style  by 
24  G.  2.  c.  23.  5. 2.  But  the  prescription,  implying  an 
immemorial  right,  must  refer  to  the  Old  St.  Thomais 
day.     The  day,  therefore,  mentioned  on  the  record  for 
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"Blower* 


the  commenceiDent  of  the  pasturage  is  not  consistent 
with  the  immemorial  right  alleged  and  proved,  and  the 
nonsuit  must  be  sustained.     This  record,  in  case  of  a 
verdict,  would  be  evidence  of  a  right  commencing  on 
the  21st  oi  December,  but  not  on  Old  St,  Thomases  day. 
A  contract  for  a  sale  by  the  bushel,   means  by  the 
statutable  bushel;  and  if  any  other  were  proved  to  have 
been  agreed  on,  such  evidence  would  be  a  variance 
from  the  statement  of  the  contract.     HoeJcin  v.  Cook,  (a) 
In  Doe  d.  Spicer  v.  Lee  {b)  it  was  holden,  that  a  lease 
from  Michaelmas  must  be  taken  to  mean  New  Michaels 
mas ;  and  unless  the  prescription  which  has  been  alleged 
entitles  the  Court  to  imply  that  St,  Thomases  day  must 
mean  Old  St,  Thomases  day,  the  allegation  has  not  been 
supported.     Where   a   tenant  entered    at   Michaelmas 
'Old  Style,  a  notice  to  quit  at  Michaelmas  generally  has 
been  holden  sufficient.  Doe  d.  Hind  v.  Vin€e{c)';  but 
4here  the  notice  has  reference  to  the  entry. 


♦•  • 


Taddy.  The  Plaintiff  does  not  allege  a  right  extend- 
ing over  a  greater  number  of  days  than  he  would  have 
alleged  if  this  case  had  arisen  before  the  statute  for 
altering  the  style;  and  though  that  statute  altered  the 
time  of  year  on  which  those  days  should  fall,  it  did  not 
alter  the  appellation  or  enumeration  of  the  days;  so 
that  if  it  was  correct  to  say  before  the  statute  that  the 
Plaintiff's  right  commenced  on  St.  Thomases  day,  and 
ended  the  18th  oi  April,  it  was  equally  correct  to  say 
so  after  the  statute;  and  though  the  party  entitled  to 
the  right  might  be  bound  in  his  exercise  of  it  to  observe 
the  new  distribution  of  time,  he  was  authorized  to  de* 
^ribe  it  by  the  old  denominations.  It  is  not  necessary 
upon  the  record  to  state  the  alteration  effected  by  statute^ 


{a)  4  T.  R.  3X4*  {b)  xz  East,  3x9. 


and 
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and  which  the  public  tribunals  are  obliged  to  recognize       1826. 

By  express  agreement,  the  new  or  the  old  division  of  v. 

time  may  be  observed ;  but,  if  nothing  appears  to  the      Flowbr. 
contrary,  the  old  denominations  must  be  taken  to  apply 
to  the  old  division,  though  the  exercise  of  rights  which 
accrued  under  that  division  may  be  continued  according 
to  the  new. 

Best  C.  J.  The  Plaintiff  claims  a  right  of  common 
of  sole  pasture  from  St.  T/iomas's  day  to  the  18th  of 
April;  and  that  claim  he  supports  by  a  prescription 
which  supposes  a  grant  of  ancient  date.  Undoubtedly 
in  a  deed  made  subsequently  to  the  alteration  of  the 
style,  SL  Thoma^s  day  would  signify  the  day  appointed 
for  the  celebration  of  the  feast  of  SU  Thomas  by  the 
statute ;  but,  for  the  same  reason,  the  parties  who  speak 
of  the  St,  Thomases  day  in  an  ancient  grant  must  mean 
the  day  on  which  the  feast  was  celebrated  at  the  time  of 
the  grant  If  they  must  mean  that,  in  speaking  of  the 
grant,  so  must  they  in  speaking  of  the  prescription ;  and 
the  difficulty  with  regard  to  the  18th  oi  April  is  to  be 
solved  in  the  same  manner.  This  will  not  alter  the 
rights  of  the  parties,  because  they  are  expressly  provided 
for  by  the  5th  section  of  the  statute.  The  right,  there- 
fore, has  been  well  described  on  the  record,  and  the 
rule  must  be  made  absolute. 

Park  J.  expressed  a  similar  opinion. 

BuRROUGH  J.  The  prescription  is  alleged  from 
time, whereof  the  memory  of  man  is  not  to  the  con^- 
trary :  he  who  pleads  such  a  prescription  could  only 
mean  to  speak  of  the  old  division  of  time ;  and  though 
he  pleads  after  the  alteration  of  the  style,  he  must  in 
speaking  of  such  a  prescription  mean  the  same  dis- 
tribution of  time  as  existed  before.     Every  allegation 
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of  this  sort  must  be  taken  according  to  its  legal  effect  p 
and  the  legal  effect  of  an  ancient  prescription  implies 
the  ancient  division  of  time. 

Gaselee  J.  considered  the  case  as  attended  with 
some  doubt  and  difficulty,  but  thought  the  safer  course 
would  be  to  hold  the  pleading  sufficient 

Rule  absolutes 


M*  7. 


Wyndowe  v.  The  Bishop  of  Carlisle  aad 

Fletcher. 


Costs  not  at*     (JUARE  impediti  in*" which  the  Defendant  Btetcher 
lowed  in  ^^ 

fuare  imfcdiK 


obtained  judgment  as  in  case  of  a  nonsuit,  last  ternu 
The  prothonotary  having  refused  to  tax  the  costs,  o% 
the  ground  that  none  were  allowed  in  quare  impeditj 


Cross  Serjt.  moved  for  a  rule  to  shew  cause  why  he 
should  not  be  directed  to  tax  the  Defendant's  costs. 

He  urged,  that  by  14  G.  2.  c.  17.  costs  are  given  to 
defendants  upon  judgment  as  in  case  of  nonsuit,  in 
all  cases  where  they  would  upon  nonsifit  be  entitled  to 
the  same;  that  by  4  Jac.  1.  c.A.  defendants  are  en- 
titled to  costs  on  a  nonsuit,  in  all  cases  where  the  plain- 
tiff or  demandant  might  have  costs  in  case  judgment 
should  be  given  for  him;  and  he  contended,  that  a 
plaintiff  was  entitled  to  costs  in  quare  impedit.  In  Pd* 
Jbld's  case  (a),  indeed,  it  was  holden,  that  where  damages 
were  newly  given  by  a  statute  subsequent  to  the  statute 
of  Ghucesler,  the  plaintiff  should  only  recover  the  da- 
mages given  and  no  costs ;  and  in  quare  impedit  damiages 
were  for  the  first  time  given  by  the  statute  of  W^s/- 


(a)  ioRep.ii6^ 


minster^ 
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fninHar.     But  Lord  CoJce  himself  contradicts  the  rule        1826. 
laid  flown  in  Pilfald's  case.     In  2  Inst.  289.  he  says,     ^    - 

t*rrMi_  n  ^,  T  .  Wyndowb 

^  1  nat  the  statute  of  Gloucester  extends  to  give  costs  ^, 

where  damages  are  given  to  any  demandant  or  plaintiff  The  Bishop  of 
in  any  action  by  any  statute  made  afterwards."     The 
rule  in  PilfolcTs  case  has  also  been  narrowed  by  several 
modern  decisions,  from  which  it  may  be  collected,  that  ' 

the  plaintiff  is  entitled  to  costs  in  all  cases  where 
single  damages  are  given  by  statute  to  the  party 
grieved,  though  the  statute  may  be  subsequent  to  that 
of  Gloucester^  and  though  costs  are  not  particularly 
mentioned  in  it. 

In  Witham  v.  Hill  (a)  WiUes  C.J.  seemed  strongly 
inclined  to  overrule  PilfolcTs  case  ;  and  in  Greetham  v. 
'fTie  Hundred  of  Thcale  (i),  Cresswell  v.  Hoghton  (c), 
Tyte  V.  Glode  {d),  and  Jackson  v.  The  Inhabitants  of 
Caleswortk  (^),  the  Court  decided,  that  the  statute  of 
Gloucester  extends  to  give  costs  to  the  party  injured, 
where  no  damages  were  recoverable,  either  before  or  by 
that  statute,  but  have  been  created  by  a  subsequent  one, 
and  which  subsequent  one  gives  damages  without  men- 
tioning costs. 

Thraley.  The  Bishop  qfLondon{f)  is,  indeed,  opposed 
to  diese  decisions;  but  Jackson  v.  The  Inhabitants  of 
Calesnvofih  was  not  brought  to  the  notice  of  the  Court  of 
Common  Pleas  in  the  argument  on  that  case ;  nor  was 
the  passage  in  2  Inst.  289.  distinctly  adverted  to.  The 
statute  of  Gloucester  is  a  remedial  act,  and  ought  to  have 
a  fiiVDurable  interpretation. 

Best  C.  J.  This  question  has  been  decided,  on  much 
consideration,  in  Thrale  v.  Bishop  of  London,  and  in 
Pilfold's  case ;  and  whatever  may  be  our  opinion  on  the 

(fl)  zWih.gi.  (d)  7T.R.267. 

{h)  3  Burr.  1713.  (e)   i  T.  R.  71. 

Ix)  6r.fi.  355.  (/)   iH.Bl.szo. 
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}826.       merits  of  the  case,  we  are  bound  by  those  decisions. 

IJ,    "  '"":        The  decisions  turn  on  the  general  principle,  that  no  da- 

V.  mages  are  given  on  the  recovery  of  a  spiritual  right ; 

The  Bbhop  of  and  where  no  damages  are  given  there  is  no  claim  for 

costs.  In  the  cases  to  which  we  have  been  referred 
damages  were  allowable;  but  in  quare  tmpedit,  the 
Plaintiff  can  only  recover  a  penalty,  —  two  years  amount 
of  the  value  of  the  living. 

Whether  or  not  the  statute  of  Gloucester  gives  costs 
in  cases  in  which  damages  are  given  by  a  subsequent 
statute  we  need  not  decide,  for  no  subsequent  statute 
gives  damages  in  qiiare  impedit. 

The  rest  of  the  Court  held  themselves  bound  by  the 
former  decisions,  and  the  rule  was 

Refused. 


Feb*  10. 


Snow  and  Others  v.  Peacock  and  Others. 


The  Defend- 
ants,  bankers 
in  a  small 
town,  gave 
notes  of  their 
own  to  a 
stranger,  of 
whom  they 
asked  no  qtiei 
tions,  in  ex- 
change for  a 


'J^ROVER  for  a  500/.  Bank  of  England  note.     The 

facts  of  the  case  as  made  out  on  the  trial  before 

Best  C.  J.,  London  sittings  after  Michaelmas  term  last) 

were  as  follows : 

In  September  1824  the  Plaintiffs,  bankers  in  London^ 

received  from.bne  of  their  customers  a  dividend  warrant 

for  the  receipt  of  1379/.,  the  amount  of  which  they  were 

to  place  to  his  credit.     The  next  day  they  delivered  it 

^^  I    J    .°   to  a  confidential  porter  of  the  house,  who  received  at 
England  note:  * 

Held,  that    the  Bank  of  England  in  exchange  for  it  various  note% 
the  Plaintiffs,    g^^j  among   them  the  note  in  question.     Of  this  note 

the  500/.  note  ^^  ^^  robbed  on  his  return  home.     Complaint  was 

had  been 

stolen,  and  who  had  duly  advertised  their  loss,  might  recover  the  note  of  the 

Defendants. 


imme- 
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ilDmediately  made  at  BaohStreet ;  handbills  and  placards 
published ;  application  was  made  to  the  Bank  to  stop 
payment  if  the  note  should  be  offered  there ;  and  its  a;, 

number^   date,   and  amount,   were    advertised  in  the     tiAocxau 
Hue  and  Cry^  a   paper  circulated   by  the  Secretary  of 
State  for  the  Home  Department  to  announce  the  per- 
petration of  offences. 

On  the  24th  April  1825  the  note  was  presented  at 
the  Bank  o{  England^  and  stopped.  It  was  then  traced 
to  the  Defeiidants,  who  kept  a  bank  at  Bourne^  a  very 
small  town  in  Lincolnshire^  being  a  branch  of  another 
bank  at  Sleqford. 

The  note  had  been  presented  at  the  bank  at  Bourne^. 
on  the  13th  Aprils  by  a  respectable  looking  man,  who. 
two  hours  before  had  arrived  in  the  London  mail.  The 
Defendant's  clerk,  without  asking  any  questions  of  this 
person,  of  whom  he  knew  nothing,  or  learning  any 
thing  more  about  him  than  that  he  said  his  name  was 
Edwards^  after  refusing  to  give  him  Bank  of  England 
notes,  gave  him  500/.  worth  of  the  Defendant's  notes, 
in  exchange  for  the  note  in  question,  which  was  that 
day  forwarded  to  the  Defendant's  correspondent  in  Lon^ 
don^  and  placed  to  their  credit.  The  clerk  said  it  was 
the  usual  course  of  the  Defendant's  business  to  exchange 
notes  in  that  way ;  but  in  the  course  of  eleven  years, 
•  during  which  he  had  been  tj^e  Defendant's  clerk,  he  had 
never  before  changed  a  500/.,  a  300/.,  or  a  200/.  note* 
He  had  never  seen  the  Hue  and  Cry  ;  had  no  suspicion 
th^t  the  note  had  been  stolen ;  and  stated  that  th^re 
were  at  that  time  many  fairs  in  the  neighbourhood,  a% 
which  it  would  be  more  convenient  to  negotiate  th^ 
Defendant's  notes  than  a  500/.  Bank  of  England  note. 

Evidence  was  received  of  the  caution  observed  by 
tlie  Bank  of  England^  and  London  bankers,  in  the  ex-t 
change  of  large  notes;  and  the  Chief  Justice  left  it  to 
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the  jury  to  determine,  as  well  whether  the  PlalntMr  had 
acted  with  due  diligence  in  circulating  intelligence  of 
the  robbery,  as  whether  the  Defendants  had  exercised 
sufficient  caution,  and  had  observed  the  usual  coarse 
of  business,  in  exchanging  the  note. 

The  jury  found  a  verdict  for  the  Plaintiffs ;  but  added, 
that  not  the  slightest  suspicion  attached  to  the  motives 
cf  the  Defendants. 


Wilde  Seijt  having  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  Chief  Justice  ought  to  have 
left  the  case  to  Ae  jury  as  a  question  purely  of  bonajides 
or  mala  Jides^  in  which  the  exercise  of  caution  formed 
only  one  of  several  ingredients, 


Vccughan  and  Bosanquet  Seijts.  now  shewed  oaase. 
Where  a  loss  must  fall  on  one  of  two  innocent  person^ 
it  has  always  been  holden  that  it  shall  fall  on  him  who 
has  omitted  to  proceed  with  the  ordinary  caution  whi^ 
is  required  and  exercised  in  the  course  of  his  busineflB. 
This  is  the  principle  to  be  deduced  from  all  the  cases, 
Miller  v.  Race  (a).  Grant  v.  Vaughan  (6),  Peacock  v. 
Shodes  (c),  Down  v.  Hailing  (</),  [which  have  in  efiect 
overruled  Lawson-v.  Weston  {e),"]  and  is  expressly  pointed 
out  and  relied  on  by  Baylei/  J.  in  GiU  v.  Cubitt  {f\ 
where  he  reviews  all  the  former  decisions.  The  De- 
fendant's clerk  did  not  proceed  with  the  cautioD  which 
the  course  of  his  business  required,  or  which  a  man  of 
ordinary  prudence  would  have  exhibited,  when  in  a  small 
town  he  gave  his  own  notes  in  ex(4iange  for  a  5002.  bank 
of  England  note  without  mstking  any  inquiry,  although 
he  had  never  exchanged  so  large  a  note  before;  the  jfury, 


(a)  iBurr»4S2* 
(A)  3  Bum  iji6. 
(c)  Doug.633. 


(J)  4B.lSfC.  330. 

{e)  4^/^.  56. 

(/)  3  B.  iff  €.466. 

therefore, 
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therefore,  was  properly  directed.  The  case  of  Soiomons  1826. 
T.  Tie  Bank  of  England  {a)  is  in  point,  and  shews, 
that  where  due  caution  has  not  been  observed,  it  is 
immaterial  whether  the  party  receives  a  bill  of  exchange 
or  a  bank  note  payable  on  demand.  In  Solomons  v« 
7%e  Bank  •ofBngland,  the  Court  decided  that  the  loss 
should  fall  upon  the  Plaintiff's  principals,  because  they 
had  taken  of  a  stranger,  without  inquiry,  a  5002.  bank 
note  in  a  foreign  country,  where  notes  of  such  an 
amount  were  seldom  seen.  In  Down  v.  Hailing  the 
same  principle  was  applied  to  a  banker's  check,  and  it 
would  apply  equally  to  current  •coin,  if  the  <:urrent  coin 
could  be  identified* 

Wilde  and  Spankie  Seijts.  in  support  of  the  rule. 
"Where  a  loss  must  fall  upon  one  of  two  innocent  persons, 
poiioi'  est  conditio  possidentis^  provided  he  has  acted  with 
good  faith.  Want  of  caution  is  only  one  of  many  div 
comstances  from  which,  taken  together,  an  intention  to 
ac^t  dishonestly  may  be  inferred ;  and  even  admitting  that 
there  might  have  been  a  want  of  caution  on  the  part  of 
the  Defendants,  the  jury  have  found  that  it  was  not  ac- 
companied with  bad  faith,  and  the  Defendants  having 
given  vfJue  for  the  note,  the  chief,  if  not  the  only  question 
that  ought  to  have  been  left  to  the  jury  was,  whether  they 
liad  acted  with  bonajides  in  doing  so.  But  the  Defend- 
ants acted  with  su£Scient  caution;  for  it  would  cripple  the 
circulation  of  the  country  if  the  same  caution  were  re* 
quired  in  the  transfer  of  bank  notes  as  is  required  in  the 
transfer  of  bills  of  exchange:  conduct  which  may  be 
deemed  cautious  in  the  transfer  of  a  bank  note  might 
be  esteemed  grossly  negligent  in  the  transfer  of  a  bill  of 
exchange ;  and  as  to  the  course  of  business,  there  is  no 
peculiar  course  which  can  be  predicated  of  the  transfer 

of 
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of  bank  notes  or  money.  They  stand  on  the  sane  footii^ 
Woakey  v.  Pole,  (a)  In  Kit^  v*  Milsom  {b\  Lord  EUenr 
borough  held,  that  a  public-house  keeper  might  withoat 
suspicion  or  risk  take  a  50/.  bank  note,  and  give  chaage 
in  payment  for  a  glass  of  brandy. 

In  Lawson  t.  Weston^  Lord  Kenyon  held  it  suffici^it 
for  a  person  who  had  discounted  a  bill  of  exchange  to 
shew  that  he  had  paid  value  for  it :  to  require  more  would 
paralyse,  he  said,  the  paper  circulation,  and  with  it  the 
commerce  of  the  country.  The  principle  of  that,  de^ 
cision  applies  with  double  force  to  bank  notes,  whidi 
are  equivalent  to  cash,  and  must  af^ly  to  such  notes, 
even  though  it  be  doubted  as  to  bills  of  exchange.  In 
Peacock  v.  Rhodes,  too.  Lord  Mansfield  says,  "  The 
question  of  malaxes  was  for  the  consideration  of  the 
jury ;''  and  perhaps  the  opinions  of  dead,  and,  as  it  wei;^ 
canonised  judges-  may,  upon  some  points,  be  received 
with  more  respect  than  the  decisions  of  their  successors. 
To  consider  the  question  as  any  other  than  one  of  mala 
fides  will  introduce  great  uncertainty. 


Best  C.  J.  One  who  has  lost  a  note  payable  to  the 
bearer  of  it  ought  immediately  to  give  notice  of  his  loss 
to  the  public  in  such  a  manner  as  is  most  likely  to  pre* 
vent  innocent  persons  from  taking  it.  If  after  such 
notice  be  given,  a  person  takes  that  note  from  a  stranger 
without  making  such  inquiries  as  prudence  would  sug- 
gest to  any  one  acquainted  with  the  business  of  the 
world  should  be  made,  the  owner  of  the  note  may  re- 
cover the  value  of  it  from  him.  Although  the  loss  of 
the  note  has  not  been  duly  advertised,  yet  if  it  has  been 
received  under  circumstances  tliat  induce  a  belief  that 
the  receiver  knew  that  the  holder  had  become  possessed 
of  it  dishonestly,  the  trqe  owner  is  entitled  to  recover 


(a)  ^B.li A.i. 


{h)  %Camp,$. 


its 
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its  value  from  the  receiver.  The  negligence  of  the  owner 
is  no  excuse  for  the  dishonesty  of  the  receiver.  But  the 
negligence  of  the  one  may  be  an  excuse  for  the  negli- 
gence of  the  other,  and  might  authorise  him  to  defend 
himself  on  the  maxim  that  has  been  referred  to  at 
the  bar,  potior  est  conditio  possidentis.  The  receiver 
might  say,  **  If  you  had  given  notice  of  your  loss,  my 
attention  would  have  been  awakened,  and  I  should  not 
have  given  money  for  this  note."  I  thought  there  was 
not  the  slightest  ground  for  suspecting  in  this  case  any 
dishonest  motive  in  the  clerk  of  the  Defendants,  and 
the  Defendants  themselves  knew  nothing  of  the  trans- 
action. An  excessive  anxiety  to  get  his  employers* 
notes  into  circulation  prevented  him  from  using  dae 
caution  in  inquiring  respecting  a  perfect  stranger  for 
whom  he  discounted  a  much  larger  bill  than  in  the 
obume  of  eleven  years*  service  he  had  ever  before  re- 
ceived from  any  one.  I  left  it  to  the  jury  to  say,  whether 
they  thought  the  Plaintiffs  had  done  all  that  it  waa^ 
proper  for  them  to  do  to  make  the  loss  of  the  bill  known 
to  the  world,  and  if  they  had)  whether  the  Defendants* 
clerk  had  used  due  caution  at  the  time  he  took  this 
bill.  A  new  trial  has  been  moved  for,  on  the  ground 
that  the  only  question  that  should  have  been  left  to  the 
jtiry  was,  whether  the  Defendants  took  the  bill  bonA 
Jide^  and  that  want  of  caution  on  their  part  was  only  to 
be  iTBceived  as  evidence  of  rtkila  Jides.  It  has  been 
argued,  that  if  we  raise  any  other  question  in  cases  of 
this  sort  we  shall  occasion  great  uncertainty.  Whether 
this  uncertainty  is  from  our  decision  clashing  with  those 
of  our  predecessors,  or  that  by  extending  the  inquiry  to 
other  matters  beside  the  integrity  of  the  parties,  we  shall 
embrace  topics  on  which  no  satisfactory  judgment  can 
be  formed,  has  not  been  explained  to  us.  Take  the 
argument  either  way,   there  is  no  foundation  for  it: 

judges 
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l-SSe.  judges  have  not  been  in  the  habit  of  getting  at  what  they 
conceived  to  be  justice  in  a  particuhtr  case  by  deciding 
contrary  to  former  decisions.  They  know  this  would 
introduce  the  uncertainty  which  those  who  are  ignorant 
of  the  law  suppose  to  exist :  men  who  have  knowledge 
sufficient  to  perceive  how  difficult  it  is  to  apply  the  prin- 
ciples established  by  old  cases  to  all  the  complicated  and 
continually  varying  transactions  of  the  world,  must  be 
surprised  that  there  is  not  much  more  uncertainty. 
The  direction  that  I  gave  to  the  jury  is  supported  by 
the  concurrent  authority  of  all  the  decisions  in  Bank. 
The  inquiry,  whether  proper  diligence  has  been  used 
will  not  be  too  extensive  or  too  difficult  for  a  jury  of 
merchants  or  a  special  jury  in  the  country.  Negotiable 
bills  and  notes,  although  originally  created  for  com- 
mercial purposes^  are  now  become  the  common  cir- 
culating medium  in  aU  dealings.  Every  man's  daily 
experience  will  teach  him  what  degree  of  caution  should 
be  used,  and  what  inquiries  should  be  made  before  a  biU 
or  note  to  a  large  amount  be  taken.  It  has  been  said 
diat  bank  bills  are  money.  They  have  never  been  so 
considered  either  by  lawyers  or  political  economists; 
on  the  -omtrary,  they  are  said  to  be  things  exchangeable 
for  money.  As  &r  as  respects  this  cause  there  is  no  di{^ 
ference  between  a  bank  bill  and  a  bill  of  exchange 
payable  to  a  particular  person,  and  by  him  indorsed  in 
blank :  both  are  payable  to  bearer.  Bank  notes  form  a 
principal  part  of  our  circulating  medium,  and  it  would 
be  injurious  to  commerce  to  do  any  thing  that  should 
have  the  effect  of  checking  their  free  circulation.  When 
this  case  was  presented  to  me  on  the  sudden  at  Nisi  Prius, 
I  felt  alarmed  at  the  difficulty  of  laying  down  a  safe 
rule  on  a  subject  of  so  much  in^rtance.  I  thought, 
however,  and  told  the  jury  in  my  summing  up,  that  it 
could  not  impede  the  circulation  of  bank  notes  to  re- 
quire every  man  that  dealt  with  them  to  use  that  proper 

degree 


IN  THE  6th  &  7th  Years  op  GEO.  IV. 


41S 


degree  of  caution  and  circumspection  which   his  own 
interest  would  require  him  to  use  in  all  the  occurrences 
of  life,  whilst  the  neglect  of  such  caution  could  not  fail 
to  encourage  the  robbery  of  coaches,  and  the  stealing  of 
notes  by  clerks  and  servants.     I  have,  since  the  trial, 
often  considered  this  case,  and  am  satisfied  that  the 
rule  laid  down  by  me  tends  rather  to  promote  than  check 
the  circulation  of  negotiable  notes.     Money  can  seldom 
be  identified.    The  identity  of  notes  can  easily  be  proved. 
Thieves  were  on  that  account  for  a  long  time  afraid  to 
touch  them ;  and  because  persons  usually  carried  notes 
with  tbem  on  their  journies,  highway  robberies  w^re 
seldom  committed.     The  contrivances  lately  put  in  prac- 
tice for  getting  rid  of  stolen  notes,  and  the  careless 
manner  in  which  they  have  been  taken,  have  encouraged 
the  stealing  of  them.     My  rule  will  check  this  care- 
lessness, and  defeat  the  contrivances  of  the  agents  of 
thieves.     Surely  that  which  renders  the  possession  of 
the  owners  more  secure  cannot  operate  as  a  check  on  the 
circulation  of  bank  notes.    The  notes  will  still  be  taken, 
not  on  the  credit  for  solvency  of  the  perscm  from  whom 
they  are  received,  but  of  the  parties  to  them.    No  other 
caution  is  required  than  that  whidi  is  necessary  to  as- 
certain that  a  man  who  tenders  a  bank  note  of  large 
value  to  a  person  to  whom  he  is  an  utter  stranger  is  not 
likely  to  be  a  thief  or  the  a^ent  of  thieves.     Should  the 
receiver  be  deceived  after  he  has  made  reasonable  in- 
quiry, he  will  be  protected  by  the  negotiability  of  the 
instrument  he  has  taken.    To  require  this  degree  of 
caution  will  increase  the  value  of  bank  notes  by  rendering 
their  possession  more  secure  to  the  owners,  and  thereby 
giving  them  an  advantage  over  gold  and  silver  in  do- 
mestic dealings. 

The  right  to  retain  stolen  bank  notes  against  the 
owner  is  a  right  founded  on  the  policy  of  increasing  their 
circulation  rather  than  justice.     This  policy  cannot  be 
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carried  further  than  to  protect  such  takers  of  notes  as 
in  taking  them  have  used  due  diligence. 

Negotiable  instruments,  although  now  generally  used, 
were  originally  the  creatures  of  commerce.  By  the 
principles  of  commercial  law  they  must  be  governed, 
and  that  law  requires,  in  all  transactions,  good  laith  and 
due  diligence. 

I  will  now  consider  the  cases  that  are  to  b^  IbuBd  in 
our  books  on  this  subject.  In  Grant  v.  Vaugian  Mr. 
Justice  Wilmot  says,  ^^  If  there  wns  negligence  on  one  mde 
and  none  .on  the  other,  that  would  turn  the  scale."  Now 
here  there  ia  no  negligence  on  the  part  of  the  Plaintiffi, 
but  there  was  great  negligence  on  the  part  of  the.dedc  of 
the  Defendants.  The  permitting  such  negligence  wouU 
be,  as  Lord  C.  J.  Abbott  said,  like  putting  up  a  board, 
'^  Netes  taken,  and  no  questions  asked  if  you  wiU  take 
.our  notes  in  return."  In  Miller  v.  jRizc^,  Lord  Man^eH 
'referring  to  a  case  decided  by  Lord  Holtj  said,  that 
where  the  instrument  was  a  small  note,  and  taken  in  die 
usual  course  of  business,  the  Plaintiff  was  entitled  to  re- 
cover ;  but  if  it  had  been  a  1000/.,  if  it  had  not  been  in 
the  usual  course  of  trade,  he  would  have  had  no  right  to 
sue.  In  Peacock  v.  Mhodes,  Grant  v.  Vaugkan,  and 
Solomons  y.  The  Bank  of  England^  the  inquiries  were, 
whether  the  bills  were  taken  in  the  usual  course  of 
trade,  or  whether  that  degree  of  caution  which  the  usual 
course  of  trade  prescribes  had  been  used.  I  admit  that 
in  many,  if  not  in  all  of  those  cases,  it  was  also  put  to 
.4he  jury  whether  the  transaction  was  botidjlde^  but  the 
circumstances  of  the  case  called  for  such  an  inquiry.  It 
,«eems  to  be  admitted  that  the  doctrine  laid  down  in  GUI 
V.  Ctibitt  goes  the  whole  length  of  establishing  my  di- 
rections to  the  jury,  although  Lord  Chief  Justice  Abbott 
did  not  put  the  question  to  the  jury  in  that  case,  pre- 
cisely in  the  way  in  which  I  put  it;  but  the  dif- 
ference ^Oise  from  the  difference  in  the  circumstances 
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^ef  the  two  cases.  His  Lordship's  judgment  in  the 
JCing^s  Bench  completely  supports  the  principle  on 
.which  I  proceeded  in  the  present  case, 
f  Speaking  of  the  case  of  Lawsan  v.  Westtm^he  says,  he 
"thinks  that  that  case  has  led  to  mischief^  and  has  facili- 
stated  fraud :  he  further  says,  ^^  It  appears  to  me  to  he 
£ar  the  interest  of  commerce  that  no  person  should  take 
41  security  of  this  kind  from  another  without  using  rea^ 
monahle  caution  /'  —  that  was  the  question  I  left  to  the 
jury. — "  If  he  took  the  security  from  a. person  whom  he 
Jsnew,  and  whom  he  could  find  out,  no  complaint  could 
he  made  of  him;  but  if  it  is  to  be  laid  down  as  the  law  of 
:llie  land,  that  a  person  may  take  a  security  of  this  kind 
«om  a  person  of  whom  he  knows  nothing,  and  of  whom 
^  makes  no  inquiry,  it  appears  to  me  that  such  a  deci- 
sion would  be  more  injurious  to  commerce  than  con- 
iveni^it  for  it." 

He  further  says,  ^*  It  seems  to  me  it  is  n  great 
imoouragement  to  fraud,  and  it  is  the  duty  of  the 
^urt  to  lay  down  such  rules  as  tend  to  prevent  fraud 
•and  robbery,  and  not  give  encouragement  to  it."  I  en- 
^ely  subscribe  to  tliis,  and  I  think  it  is  our  duty  to  put 
jt  as  a  question  of  caution.  If  we  do  that,  we  shall 
establish  a  principle  in  the  law  which  cannot  fail  to  have 
the  e£&ct  of  giving  protection  to  this  species  of  property. 

Mr.  Justice  Holroyd  said,  ^^  If  he  takes  it  with  a  view 
lo  profit  arising  from  interest  or  commission,  under  cir- 
fomstances  affording  reasonable  ground  of  suspicion, 
irithout  inquiring  whether  the  party  of  whom  he  took  it 
fiame  by  it  honestly,  or  if  he  takes  it  merely  because  it 
}$  drawn  upon  a  good  acceptor,  he  takes  it  at  a  risk.'^ 
Jxi  jthe  case  o?  Demon  v.  Halting  the  question  was  lefl  to 
ibe  jury  exactly  as  I  left  it,  and  the  Court  never  doubted 
ibe  propriety  of  the  Chief  Justice's  direction. 
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Park  J.     We  should  be  overturning  all  the  dec»' 
^ions  of  the  Courts,  —  MiUer  v.  Baccj  Grant  y.  Vaughan^ 
Peacock  v.  Rhodes,  GUI  v.  CubiU,  and  Doom  t.  Hatting, 
—  if  we  were  to  make  this  rule  absolute.    The  dedaon 
which  the  Court  comes  to  on  this  occasion  is  perfectly 
eonsktent  with  every  one  of  those  cases.    Miller  v.  Jtace 
was  a  case  that  could  excite  no  suspicion :  an  inn-keeper^ 
in  the  ordinary  course  of  his  business,  having  a  guest 
who  stayed  for  a  considerable  time,  was  presented  with 
a  bill  or  note  for  21/.  lO^.;  but  there  is  something  whidi 
shows  what  Lord  MansfielcPs  opinion  would  have  been  in 
a  case  like  this :  he  says,  ^  If  it  had  been  anote  for  lOOQL 
k  might  have  been  suspicious,  but  this  was  a  small  note 
for  21/.  lOs;  only,  and  money  was  given  in  exchange  for 
it"    And  in  Grant  v.  Vaughan  Mr.  Justice.  Wilmot  says^ 
^  He  made  enquiry  abqpt  k,  and  then  gave  change.^ 
Though  the  inquiry  might  not  be  very  important,  yet 
that  circumstance  weighed  with  him  in  the  decision  he 
came  to.     In  Peacock  v.  Bhodesy  the  main  question  wa^ 
whether  the  case  was  properly  left  to  the  jury,  and  the 
words  honajides  are  not  used  in  the  course  of  that  aiga- 
ment  of  Lord  Mansfield  t  the  question  of  mala^fides,  be 
says,  ^  was  for  the  consideration  of  the  jury :  the  circum- 
stance that  the  buyer,    and   also   the  drawers,   were 
strangers  to  the  plainti£P,  and  that  he  took  the  bill  for 
goods  on  which  he  had  a  profit,  were  grounds  of  sus- 
picion, very  fit  for  their  consideration ;  but  they  have 
considered  them,  and  found  that  it  was  recaved  in  the 
course  of  trade,  and  therefore  the  case  is  clear."     And 
in  Peacock  v.  Rhodes  it  wiM  be  recollected,  that  though 
the  plaintiff  was  not  acquainted  with  the  defendants, 
yet  it  was  proved  that  before  that  time  he  had  frequoitly 
received  bills  drawn  by  them  in  the  course  of  theur 
trade,  and  those  bills  had  been  duly  paid.     Here  was 
the  usual  course  of  dealing.   The  case  of  Solomons  v.  The 
Bamk  qf  England  it  is  impossible  to  distinguish  firom. 

the^ 
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flie  present     But  in  Lawsony,  Weston^  I  think  Lord      vl826. 
Kenyon  is  decidedly  wrong :  he  lays  down  a  principle 
contrary  to  Miller  v.  Race^  and  he  does  not  feel  that 
ihe  amount  of  the  bill  is  of  any  importance  at  all.   N0W9 
whether  the  bill  is  for  1000/.  or  500/.  or  50/.  makes  all 
the  difference  in  each  case.     Lord  Ellenborotigk  indeed 
held  at  Nisi  PriuSy  that  a  public-house  keeper  selling 
gin  and  brandy  to  his  customer,  and  taking  a  50/.  liote, 
was  not  an  object  of  suspicion.     I  think  it  impossible  to 
support  that  decision.     But  in  Solomons  v.  The  Bank  of 
England^  the  reasoning  of  Lord  Kenyon  is  extremely 
different  from  the  opinion  he  expressed  in  Lawson  v. 
Weston.    He  says,  "  When  the  Plaintiffs  were  informed 
of  the  circumstances,  and  were  applied  to  in  order  to 
ffive  information  of  the  person  from  whom  they  received 
the  bill,  they  refused  to  give  a  satisfactory  account  of  it. 
Under  these  circumstances  it  is  impossible  to  say  that 
tiiere  was  not  some  suspicion   thrown  upon  them  of 
dieir  being  privy  to  the  fraud,  and  that  was  all  I  told 
1^6  jury,  to  whom  I  was  about  to  leave  the  (Question  of 
fiu;t  for  their  decision." 

I  entirely  concur  with  my  Lord  Chief  Justice  in  his 
mode  of  putting  the  question  in  the  present  case.  The 
Court  in  Gill  v.  Oibitt  held  the  jury  were  properly 
directed  to  find  a  verdict  for  the  defendant,  if  they 
thought  that  the  plaintiff*  had  taken  the  bill  under  cir- 
cumstances which  ought  to  have  excited  the  suspicion 
of  a  prudent  and  careful  man. 

It  has  been  said  no  course  of  trade  has  been  piibved 
here ;  but  the  clerk  proved,  that  for  the  eleven  years  he 
had  lived  at  Bourne  he  never  knew  of  his  employers 
taking  a  bill  of  this  sort;  how  then  could  this  bill  be 
taken  in  the  usual  course  of  their  business?  Under 
these  circumstances,  it  seems  to  me  that  we  should  be 
bringing  the  law  into  uncertainty  by  a  decision  on  the 
present  occasion  different  from  that  of  Gill  v.  CubitL 
Vol.  III.  F  f  Burrough 
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Bij^B^OTiGi^  J.  I  dp  not  f^  myself  lit  Ub^  to  }{g 
silent  in  this  case,  which  is  on^  qf  ^e  r^^  ^^g;^;^ 
t^at  can  come  before  the  Court  Wi^jiout  Jisf&saf^j^  ^ 
reflect  on  the  Defendants,  I  i^m  ^l{ea,i[lj  of  pgii^f^}^  f^ 
tjljiis  note  has  been  reived  u^<^  9J^:cu^^t|t^pl^  9fl^¥^ 
if  djiey  ^ere  justifiable,  youl^  te^  Y^Ty  Wff.^ljl  |R  gjjp 
courage  the  r^eipt  pf  s|tplen  gop(}|s. 

Wlia^  ought  to  have  been  the  cpiidpctj  of  ^^  Sfrff^ 
men,  and  what  has  beeiji  their  cpjnduct  ?  J(  h^  \^^  i^i 
A  pot^  of  ^traordinary  amoupt  ha^  bpm  p^ese^i|^  tc} 
them  at  their  banking-house  for  change;  t^^ey  a$)|:  J^tf 
single  question ;  the  only  acqo^ipt  tl^ey  g^  ^m  t^)^  POftt}; 
i3,  that  his  name  i^  Edwards.  What  ought  ^ejgr  con<^m^  ^ 
have  been  ?  They  should  hay^  asked  the  l^pld^  ^9^^^ 
he  came  from,  and  how  he  can^e  by  the  upt^;  fofur  iff 
five  questions  would  have  excited  suspic^ou^  i^rluch  inp^ 
have  prevented  their  taking  it,  and  it  wpuld  l)#ye  pi^  9 
stop  to  this ;  then  their  duty  would  pp$sibly  l^tye  l^f)$p| 
to  have  detained  the  man :  the  prol^ability  is^^  ^^  wfn  % 
receiver  of  stolen  goods.  Questipns  of  thfit  ^or^  IfovUi 
have  been  most  important  for  the  purpose  of  ffyi^ 
evidence  against  him  in  the  event  of  trial  aftea^war^ 
But  are  parties  to  be  entirely  silent  w^e^  their  4uQr  t^ 
the  public  requires  them  to  be  active  ^nd  to  exQrt  ^fHfaj 
selves ;  or  are  they  to  avoid  askii^g  questiop%  J^i^f^fmiQ 
such  questions  may  preveujb  theiu  frpm  obtaining  ii^  ngto 
which  would  give  them  the  benefit  of  negotiating  opto^ 
of  their  own  to  the  amount  of  500^  ?  Tber^  w(|9  th^lr 
own  personal  benefit  on  one  side,  and  their  duty  tp  the 
public  on  the  other;  and  they  have  not  pqrsued  nl 
course  tending  to  protect  the  public  from  frauds  of  ^m 
kind.  I  need  go  no  further  than  to  say,  they  haye  BCf/f^ 
without  due  care.  The  case  of  Solomons  v.  The  B^fik 
of  England  is  so  much  like  tbiis,  that  it  is  impossible  tp 
distinguish  it  I  h^ve  a  not^  I  took  of  it.  It  ^m 
an  action  of  trpver  for  a  bank-not^  pf  5()Q/.    Th^  qi)^ 

was 
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^pr^s  9tp}^  fifUH  ^a/5o»  and  Co.  The  plaintiff  received  1S26. 
U;  ^rqioi  JH^/men  aqd  H^dricks^  who  were  Jews  at  iliVc^- 
^iBi^^/i^f^  .•  t|ii&  note  was  of  an  amount  that  was  not  of 
qvdwwy  curr^qqr.  The  plaintiiB^  who  was  the  agent 
pf  ^eif4rich  and  Co.,  came  to  the  Bank  of  England  to 
ask  if  the;  i^t^  was  good^  and  told  all  the  circumstances. 
^  p|::Qduc^d  the  letter  epclosing  the  note ;  said  he  had 
received  it  as  the  agent  of  flymen  and  Hendrich^  and 
had  accepted  bills  for  the  amount  In  consequence 
of  yrl^  pasisedf  he  wrote  to  his  CQrre9pondents  at 
Ijli^hiffburgh  tQ  ajsc^oftain  how  tbi^y  came  by  the  note : 
fbej  ^oi^i^er^  tb^  had  rec^yed  it  from  a  man  in  an 
q^yerpolojured  cpat.  How  like  that  is  to  this  casei 
wh^inp  t;he  D^ndapits  nev^r  ask^d  wh,Q^  or  what  the 

{49|(d  Jl^usnjfon  tpld  the  jury  he  did  not;  think  ffymen 
a^Q(V  had  propieriy  accounted  for  the  pp^sessiion  of  the 
jfflfffi,  s^  he  mimij^ted  an  opinion  unfavourable  to  the 
ptfWtjifli  upon  lyhicb  the  counsel  chpsie  to  be  nonsuited. 
X^QIfiJfMt/on,  i^d^  *^  The  hoqse  at  Middklfurgk  ought  to 
hf^  give^n  9ome  ^qount  haw  they  came  by  the  note* 
Ni^  of  this}  ^mPunt  not  being  ordinarily  current  there, 
if  ih^y  reqeived  it  contrary  to  conscience  they  ought  not 
tp^n^pover  it^  The  bank  had  a  right  to  say,  Show  us 
tf^  ]{QU  bold  this  note  properly ;  that  is  the  point;  not 
niabj£<2^*"  Mr.  Justice  BuUer  saysi^  **  I  consider  the 
{^f^pti^  as|  the  agent  of  Hendricks,  and  Co.,  and  the 
{^nti£r^  title  is  incomplete.  The  defendants  prove 
thai;  tl^  bill  is  improperly  obtained ;  the  plaintiff  has 
notipe  of  it :  if  it  was  not  stolen,  but  hpnestly  obtained^ 
Hffiij  should  show  it,  but  they  give  no  account  of  it  at 
^ :  it  is  impossible  they  should  not  know  of  whom  they 
had  it.  It  would  be  otherwise  if  it  were  a  10/.  note." 
The  defendants  in  the  present  case  should  have  made 
p|io||€;r  inquiries,  and  no  doubt  they  would  have  found 
put  who  this  man,  calling  himself  Edwards^  was.     At 
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the  last  Kingston  assizes  I  tried  a  man  for  putting  off 
stolen  notes,  and  it  was  proved  that  this  Edwards  aocom<* 
panied  him  from  Shire-lane.  [Bosanquet  Serjt.  Edwards 
is  now  in  Lancaster  gaol.]  I  am  satisfied  hb  descriptioa 
would  have  been  found  in  the  Hue  and  Cry  at  that 
time,  for  no  man  was  better  known  to  the  police. 

I  am  clearly  of  opinion  the  verdict  ought  to  stand,  as 
agreeable  both  to  law  and  justice. 


Gaselee  J.  I  agree  with  the  Court  that  this  case 
was  properly  left  to  the  jury  on  the  question,  whether 
due  diligence  or  due  caution  had  been  used,  without  its 
being  necessary  to  go  further,  and  prove  that  there  had 
been  malaxes,  I  think  that,  independent  of  every 
decision,  this  case  may  be  determined  on  principle. 
The  principle  of  the  law  of  England  is,  that  no  person 
who  acquires  property  by  felony  can  communicate  a  tide 
to  that  property  to  another :  there  is  an  exception  to  that 
rule  for  the  convenience  of  commerce,  as  to  things  sold 
in  market  overt;  and  it  has  been  said  that  a  person 
who  possesses  cash  or  bank-notes,  notwithstanding  they 
have  been  stolen,  has  a  prima  facie  property  in  them ; 
but,  on  the  other  hand,  it  is  incumbent  on  him  that  he 
shall  at  last  (if  not  in  the  first  instance),  if  any  thing 
occurs  to  impeach  his  title,  show  how  he  has  conducted 
himself  with  respect  to  the  property,  and  the  mode  by 
which  it  came  into  his  possession.  The  moment  any  thing 
occurs  to  show  that  he  has  not  used  due  caution,  the 
onus  of  proof  is  changed,  and  is  thrown  on  him  to  show 
that  the  party  from  whom  he  received  the  property  had 
such  a  title  as  he  could  lawfully  convey.  The  jury  have 
found  here  that  the  Defendants  did  not  use  due  caution 
and  diligence. 

It  has  been  urged,  that  inquiry  would  have  produced 
DO  effect,  because  the  holder  would  have  told  a  plausible 
story  calculated  to  deceive  the  bankers;  but  the  in- 
quiries 
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quiries  need  not  have  been  confined  to  the  holder  him- 
self: the  man  was  a  perfect  stranger:  he  came  to 
Bourne^  where  he  had  never  been  seen  or  heard  of 
before.  Suppose  they  had  inquired  how  long  he  had 
been  in  the  town;  at  what  inn  he  had  put  up,  and 
in  what  manner  he  came.  Suppose,  on  going  to  the  inn, 
they  had  found  that  he  came  outside  of  a  coach ;  that 
the  very  moment  he  got  down,  his  fii*st  act  was  to  go  to 
the  bank  with  a  note  for  500/.  Should  not  that  have 
induced  the  bankers  to  have  paused  before  they  parted 
with  their  money  to  a  man  coming  under  such  suspicious 
circumstances?  I  am  of  opinion,  therefore,  that  the 
direction  of  the  learned  Judge  to  the  jury  was  perfectly 
right  in  point  of  law ;  and  I  cannot  see  any  ground  of 
imputation  on  the  verdict  of  the  jury. 

Rule  discharged. 
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Mabtik  and  Another,  Assignees  of  a  Bankrupt,      Feb.  tu 

v.  Nightingale. 


n[^HIS  was  an  action  by  the  assignees  of  a  bankrupt    At  ^»  wis  a 

the  last  Cambridge  assizes,  the  Plaintiffs,  to  prove      ^  Uverv^ 

the  trading  of  the  bankrupt,  called  a  witness,  who  stated,  stable  keeper  i 

flutt  at  the  time  of  the  bankruptcy  she  was  a  widow  J  ^^  !\"  ^^^ 

bis  ^xnoiyw 
that  her  husband  had  carried  on  the  business  of  a  livery-  carried  on  the 

stable  keeper  and  horse-dealer,  and  that  she  had  sue-  bunness  of  the 

ceeded  in  the  business  of  the  livery  stables,  but  had  jj^dbooriit* 

never  taken  out  a  horse-dealer's  licence.     Another  wit-  hones  to  let, 

ness  stated,  that  he  had  often  bought  horses  for  her ;  ^^.J^J^ 

to  costomens 
Held,  per  jtbbott  C.  J.  at  Nut  PriiUf  a  sufficient  trading  to  support  a  commisnoa 
of  bankrupt  against  the  widow. 
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that  they  'were  bought  for  the  purpose  of  letting,  but 
that  she  occasionally  sold  one  if  a  customer  desired  iL 
Abbott  C.  J.,  who  tried  the  cause,  held  this  to  be  suffi- 
rTiofitiN-  cient  evidence  of  a  trading;  and  the  Defendant's  counsel 
having  acquiesced  in  his  opinion,  the  point  of  the  trading 
was  not  left  to  the  jury,  and  a  verdict  was  found  £>r  the 
Plaintiff. 

Wilde  Serjt.  obtained  a  rule  nisi  for  a  new  trials  on 
th6  ground  that  the  trading  of  the  bankrupt  had  not 
been  suflSciently  established. 

Vaughan  Seijt,  who  showed  cause,  contended  that 
the  horses,  though  bought  for  the  purpose  of  being  let, 
were  always  ready  to  be  sold,  and  that  a  livery  •stable 
keieper  must  also  gain  a  living  by  buying  and  seUing 
com. 

Wilde  Serjt  The  horses  were  bought  only  for  the  pur- 
pose of  letting;  and  there  is  no  instance  in  which  a  pur- 
chase and  sale,  made  ancillary  to  a  business  which  is  not 
itself  a  trading,  has  been  holden  to  constitute  a  suffideot 
trading  to  support  a  commission  of  bankrupt*  Patten 
V.  Brawn,  {a) 

The  Court  took  time  to  consider,  and  afterwards  said, 
they  thought  there  was  sufficient  evidence  of  trading  U> 
go  to  the  jury ;  and  as  the  question  had  by  consent  bem 
withdrawn  from  the  consideration  of  the  jury,  and  left 
to  the  Judges  they  would  not  send  the  cause  down 
again. 

Rule  discharged 

(a)  7  TaunU  409. 
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Walcott,  Vouchee.  K*i*i 

"l^HEN  the  vodchee  executed  the  warrant  of  isttfor-  wIimv  tU 
ney^  he  ^as  saiie,  bat  before  the  passing  of  the  ][^^^.^ 
r^l^veiy  his  intellects  bedune  impaired.  bkwedhi-dw 

Owstoto  Sent,  upon  an  affidavit  of  the  touchee's  saditr  ~^*^ 
at  thb  time  of  executing  the  warrant  of  attorney,  moyed  tttorm^  «ifl.< 
dnct  the  recovery  might  pass,  and  referred  to  Sehxyn  v.  ^  f^^^ 

**9^  (^)  r  but  the  jSriS 

fbttd  €»  pdbr 

2*?  Court  refiistri  the  applicaticto ;  observing,*  that  if  ^  «*^»*t»' 

Av  votichQe  had  been  restbi'ed  id  reason  he  niight  have 

rcrfoked  the  warrant  of  littom^  belfbte  the  passing  of 

M  recoveiy,  and  Onslow 

Tod^  nothing* 


T^HE  attorney  for  the  Plamtiff  havmg  put  in  bail  to 
the  Defendant,  and  having  acted  on  both  sides, 
dffliditig'thd  ^^niet^  fltiid  jireventiti^  ah  interview,  the 
Cdbrf  6ii  th^  mbtion  of  tVtld^  S^ijt.  set  adde  the  {)ro- 
oiljffiii^,  and  made  thi^  dttomey  pay  the  costd. 
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FeB.i3*.  Clark  v.  Johnson  and  Another. 


Heldy  upon  .  -  HTHIS  was  an  action  for  money  had   and  received," 

motion fora  •         brought  by  the  mother  of  a  bastard  child,  against 

new  truUf  uisit' 

tHe  mother,  of   the  overseers  of  Osgodby,  in    Yorkshire,  to  recover.  60/.: 

an  illegitimate  which  upon  the  birth  of  the  child  had  been  deposited 

cnwa^g       *  ^jtli  them  in  the  year  1818,  on  her  account,  to  meet 
recover,  m  an.-  •'  ^  '       ^  ^ 

action  for         any  charges  which  might  accrue  in  respect  of  the  child. 

money  had       ^he  money,  with  the  consent  of  all  parties,  was  placed 

and  received,  .  , 

money  d^po»:  in  a  bank  at  Scarborough;  a  receipt  was  given  by  the. 

sited  with  a      bankers  to  Mrs.  Clark  (the  Plaintiff),  and  the  overseers 
^^^  for  the  time  being,  of  the  township  oiOsgodby  s  and  in- 

any  charges  to  terest  to  the  amount  of  21.  14s.  per  annum  was  received 

which  the         by  the  Plaintiff  till   1821,  when  the   bankers  became 

parish  might 

be  liable  in       bankrupt,     llie  Defendant  Johnson  proved  under  the 

respect  of  the    commission,   and   received   a  dividend   of   5s.   in   the 

child.  1 

pound. 

The  child,  who  was  still  living,  had  never  become 
chargeable,  nor  had  the  mother  been  taken  before  any 
magistrate. 

At  the  trial  at  the  last  York  assizes,  BayleyS.  thought 
that  the  child  being  still  in  existence,  there  was  a  con- 
tinuing liability,  and  he  directed  a  nonsuit,  with  liberty 
to  the  Plaintiff  to  move  to  set  it  aside  and  have  a  new 
trial. 

Vaughan  Seijt  having  accordingly  obtained  a  rule, 
nisi  to  this  effect,  on  the  ground  that  the  pajrment  of  a. 
gross  sum  to  overseers  for  the  support  of  an  illegitimate 
child  is  illegal,  as  giving  the  overseers  an  interest  in  the 
death  of  the  child.  Cole  v.  Gawer,  (a) 

(a)  6EaJtf  no. 

JfiOde 
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Wilde  SerjU  shewed  cause.  The  money  paid  to  the 
overseers  was  not  paid  in  the  way  of  discharge,  but 
as  a  prospective  indemnity;  and  though  it  would  be 
illegal  to  take  unconditionally  a  gross  sum  in  dis- 
charge of  the  putative  father's  liability,  the  statute  re- 
quiring the  interposition  of  a  magistrate,  and  the  se- 
curity of  a  bond  for  the  weekly  maintenance  of  the 
child  (/i),  yet  there  can  be  no  objection  to  taking  a  sum 
conditionally  to  meet  contingent  charges ;  an  arrange- 
ment which  excludes  the  overseers  from  any  interest 
in '  the  death  of  the  child.  The  power  compelling  the 
putative  father  to  provide  for  the  child  was  given  by 
statute,  for  the  security  of  parishes ;  and  that  which  a 
party  may  be  compelled  to  give  he  may  be  allowed  to 
give  voluntarily.  Besides,  the  Plain tifl^  by  receiving 
interest,  recognized  the  validity  of  the  transaction.  The 
payment  of  interest  to  the  mother  shows  that  the  over- 
seers did  not  take  the  money  unconditionally,  or  as  a 
discbarge ;  and  if  they  might  take  a  week  or  a  fortnight's 
expences  in  advance,  they  might  equally  take  a  larger 
sum  on  the  same  conditions.  The  taking  the  present 
sum  would  not  have  prevented  them  from  demanding 
more,  if  the  expence  of  maintenance  had  amounted  to 
more ;  and  whatever  they  received  they  were  bound  to 
account  for  to  the  parish ;  Rex  v.  MaHin.  {b)  In  Cole 
▼•  Gaooer  and  Tcnxmson  v.  Wilson  {c)  the  money  was  taken 
absolutely  in  discharge  of  the  putative  father's  liability. 


Vaughan  Seijt  The  money  was  taken  unlawfully, 
the  statutes  having  interposed  the  authority  of  a  magis- 
trate to  prevent  the  mother  or  putative  father  from 
being  imposed  on,  and  the  parish  from  being  burdened. 


(a)  See  i8  EHz*  c.  s»  j.  a., 
6G.a.  r.3i.9  49C?.3«  r.  68.  j.3.> 
540*3,  c.  170. 


(b)  %  Camp.  268. 
{e)  Z  Carnp,  396. 


Besides 


iM.       tl^es  ^liich,  the  object  tor  widck  M  &i^i^ 

ytt'itttJr      lN>^^  tiiist  be  pireiumedf  to  have  be^  Mauit^' 

$.  ihe  pariish  fiuled  io  show  ioa^  uiejr  hsia  mctiirefcl  iaoy 

Sowfinr.     barges,  though  atrrea  y«tn  niad  elapsetf  ^ce  &e'  rar^ 
of  the  child. 

Vi^'.  aSoi  a^. 

disT  t.  i.  how  i^eli^^  the  jli^g^^t  d  tb^  dUi^ 
M  (Ifter  statirig  Hii  (!ircimis^o»  df  itii  m»  ^ 


W^  ari^  6f  opih!dD  that  tke  ifabiii^y  £}^  ^!c&  tfaUt 
iktidh  was  broilgh't  t^as  lU^ty  obtaifii^  hoik  i3ai 
jpliuntijf;  Had  dthoii^h  to  avoid'  &  dis^osute  iMd^ 
#biild  haVe  broti^ht  di^tace  oti  lle^,  she  ^(Att^itM  Ht 
In  a  Ibilg  tinf^  id  irehaait  iH  the  fiioidd  of  ili^  i>^^ 
titid  leoeived  iiitere^  bii  k,  i^6  db'  ribi  tfaiiii  th(i3<i  ell>^ 
cti&ftimce^  bag  diidc^  a  ttiuis^tiba  lawM  ^bidE  iHtSf 
drigbaUy  ubbM^.  there  i^  nb  W  ibat  giv^  p&^ 
6flib^  kiiy  authodfy  to  i^iiirA  a'  siuil  bf  tnbBiij^ft^ 
Hi  parents  of  aii  i%tl«ilfe  ehildj  dtftfer  fd^  tH^fli^ 
liMnt^hante  off  §iich  fchUd,  6i  ib  U  d^^£^  ^'  ^  i^ 
eiiritj^  for  inddnni^ti^  i  ^M  a^Shst  Ae  diif^  bf 
ibaiiitaitiiiig  it  The  ^tuM  that  hai^  pi^etf  titt 
fhe  ttiunteii'aiicel  of  B^fiiii^  ^  isi  i^iz.t.  S^  7  <^  i. 
^  4.,  lihd  6  a.  2.  c;  ill.  By  th&^'  MkLtei,  tt  a  WtiiHik 
iMl  be  ddtvered  bf  a  baiiiard  chttd  that  id  l&ci^to  b^ 
eorhe  (MarieaUti  io  ai^  ^ri^  ot  sh^  dedfafe  MitSS 
to  be  with  child,  and  that  such  child  is  likely  to  be 
bblfn  a  bastard,  and  to  b^irie  changeable  to  tit^  fJiOrish, 
a  ina^sH-die  iddy  re^iiire  the  person  chai-ged  ba  the  oath 
of  die  nidAer  #ith  being  the  father  of  the  child  to  {»y 
4  weekly  sani  for  i^  maintenance,  tb^ethe^  witb  any 
previous  expences  that  have  been  incurred,  and  to  ^ve 
security  tor  ihdemifify  the  parish.  The  aath<:fin^f  to 
protect  the  parii^h  is  not  given  to  parish  officers  but  to 
magistrates.    The  magistrates  are  not  empowered  to 

demand 


IN  THE  6te  &  Wh  ViA*«  bt  OUb.  IV.  <l^ 

Aetsiattd  or  adfcept  ^  idtti  bf  toonejr  fot  fetelirity.  felii  it 
may  be  ^td,  May  tibt  the  lb6their  c6Vls6(it  to  deposit  a 
sum  of  mohey  with  the  officei^  ta^tt  th^h  tie  exposed 
herself,  and  exposd  the  &thet  6f  tti^  child,  by  going 
before  lilagistr&tes  ?  I  think  the  k#  i&vtdt  pemit  sii^ 
li  coinpromi^  It  h^  bebn  dedded  by  the  Cotirt  of 
King'flf  Bench,  that  bf^bet^  niil^t  tibt  l:etieiv&  i  speclAt 

sttm,  on  co(ilidit!oii  6f  disehatgthg  the  pari^htis  iVotn  &i 

fiirth^f  IkbiUtjr.  I'his  is  fbUiided  dh  ^  t^rthdple  of 
policy,  n&niely,  that  the  paying  sn^d  ot  inoney  for  the 
maintenance  of  iQegitimate  ehildten  tnake^  it  the  it' 
terest  of  the  parish  ofBcets  th&t  the  children  shoaid  dl^ 
dnd  pt^ents  the  officers  l^om  paybg  that  attentibik  td  the 
children  that  hnnlanity  reqnhrei.  The  prei^nt  dise  ii  libt 
open  to  that  obje^ition ;  but  the  interest  of  parish  btttHlH 
in  the  death  bf  a  child  so  left  to  them,  is  but  as  inhdbiC^ 
Bhts  of  the  parish,  to  the  Whole  of  which  parish,  and  iibi 
tti  the  dfflcers  onl^^,  the  advantage  Wbdd  accrue^  froU 
getdi^  rid  of  the  charge  of  its  mdlntei^ance.  'tikiM  in- 
v&tM.  of  the  parish  officers  that  the  children  iOiOtf  d  (die 
h  by  no  means  the  mdst  weight^  objection  tb  allbWlhg 
a  dep^ure  from  the  mode  of  indlemnifythg  pariiihe^ 
presdribed  by  law.  The  other  bbjecdons  apply  to  the 
present  case  as  stfongf^  as(  to  the  c&^e  tn  tife  tiihj^A 

Bench.    Case^  certainly  sbtnetim^'  o<56uf  In  Wliich  it 

Wonid  be  desirable  td  kvbld  ^iiblicity,  and  Hi  iHbicH 

Aete  would  be   no  bbjedtion  tb   al!b#  bMcers  cd 

take  security  from  the  parents  of  ille^ttimafe  Childfei^V 
without  going  before  magistrates.  Such  securities  can 
never  be  used  but  for  the  purpose  of  indemnifying 
the  parish;  but  the  permitting  deposits  of  money 
opens  the  door  to  extortion  and  fraud.  The  trans* 
action  supposes  the  necessity  of  secrecy ;  the  vestry  can* 
not  know  what  bargain  their  officers  have  made.  Parents 
whose  situations  require  such  secrecy  will  submit  to  any 
terms  that  parish  officers  may  think  proper  to  dictate. 

The 
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1826.        The  parish  o£Scers  may  get  the  deposits  into  th^  own 
hands.     In  that  case  the  parish  would  have  no  security 
from  the  deposit,  nor  the  parents  against  being  called  on 
to  maintain  the  child,  if  the  officers  misapply  the  money 
deposited.     It  cannot  be  safe  to  allow  the  persons  who 
usually  hold  the  situations  of  parish  officers  to  have  in 
their  hands  the  sums  that  might  be  obtained  in  large 
parishes  as  deposits  towards  the  security  for  the  main* 
tenance  of  bastard  children*   If  the  money  be  disposed  of 
as  it  has  been  in  this  case,  it  is  subject  to  the  loss  that  has 
happened  from  the  stoppage  of  the  banks  in  which  it  is 
lodged;  and  although  it  be  deposited  in  the  joint  names 
of  the  parents  and  officers,  in  the  event  of  the  deaths  of 
the  parents,  the  officers  or  surviving  officer  may  possess 
themselves  of  It     How  long  is  the  money  to  remain 
deposited  ?    If  as  long  as  there  is  a  possibility  of  the 
child's  becoming  chargeable,  that  may  be  as  long  as  jt 
lives.     As  the  child  is  likely  to  survive  its  parents,  they, 
have  litde  chance  of  ever  seeing  their  money  again; 
although  they  have  maintained,  educated,  and  established 
their  child  in  the  world.     We  think,  therefore,  that  the 
permitting  such  deposits  to  be  required  is  inconsistent 
both  with  the  letter  and  spirit  of  the  laws  relative  to  the 
maintenance  of  bastards,  and  that  the  Plaintiff  had  a 
right  to  disaffirm  the  bargain  she  had  made  with  the 
Defendants,  and  to  recover  back  the  money  she  has 
paid.    The  nonsuit  must,  therefore^  be  set  aside,  and  a 
new  trial  granted* 

Rule  absolute* 


IN  THE  6th  &  7th  Years  op  GEO.  IV.  iS9 

1826. 


Wilkinson  v.  Tattersal.  iw.  13. 


HTHE  Defendant,  on   an  affidavit  that  the  cause  of  An  affioiyit 

action,  if  any,  arose  in  the  county  of  Lancaster^  and  ^  ^  ^"•® 

not  elsewhere,  had  obtained  a  rule  nisi  to  change  the  jn  Laneasbirt 

▼enue  from  London  to  Lancashire.  and  not  else- 

where, luTing 
been  answered 
Taddy  Seijt*  shewed  cause,  upon  an  affidavit  that  the  by  an  affidavit 

action  was  brought  upon  a  contract  entered  into  for  the  '^  *^  *"*• 

on  a  contract 
purchase  of  500  bags  of  Egiff)iian  cotton,  to  be  shipped  for  the  pur- 

at  Trieste^  out  of  the  county  of  Lancaster^  and  to  be  chase  of  500 
delivered  at  Liverpool.   Also,  that  two  material  witnesses  ^^^  shioped* 
resided  in  London.  at  Trieste  and 

On  the  authority  of  Neale  y.  Neville  (a)  j  where  the  tf^^*^/\ 
practice  as  to  changing  venues  was  much  considered,  he  court  refused' 

contended  that  this  affidavit  was  a  sufficient  answer  to  ^  remove  the 
.«  «•  venue  ntMn 

the  apphcation.  Land^  to 

Bosanquet  Serjt.,  in  support  of  his  rule,  urged  that 
the  evidence  necessary  to  support  the  action,  and  the 
right  to  bring  the  action,  were  very  distinguishable  from 
the  cause  of  action.  (Per  Heath  J.  in  Clarice  v.  Reid.  {b) ) 
That  the  shipping  at  Trieste  might  satisfy  an  under- 
taking to  give  material  evidence  out  of  the  county  of 
Lancaster  s  but  that  the  contract  and  cause  of  action, 
namely,  the  undertaking  to  deliver  the  goods  at  Liver'- 
poolj  arose  in  Lancashire^  and  not  elsewhere.  But  even 
if  it  should  be  deemed  to  have  arisen  only  partly  in  and 
partly  out  oi  Lancashire^  the  Court  would  not  discharge 
the  rule  for  changing  the  venue.    Henstum  v.  Butley.  {c) 

(a)  6  Taunt.  565.  {b)  1  N.  R.  310.  {c)  iN»R.  xzo. 

Best 


«I9  gAPE§  i»  WiLJi^Y  TW^ 

Best  C.  J.     The  affidavit  that  the  cause  of  action  in 

this  case  arose  in  Lancashire^  and  not  elsewhere^  turns 

^.  out  to  be  incorrect     The  point  in  dispute  has  been  once 

Tattsrsal.  carefully  considered  and  decided ;  and  in  matters  of 
practice  particularly^  vbere  a  point  has  been  once  de- 
cided, the  Court  should  abide  by  the  decision.  The 
f^e  9^  ^^  y.  Nev^  \^  deterpfuned  this  que^a ; 
^  th^  ^^dftpl;>  fvJe  ?n^i?t  b§ 

DischariBed* 


'^ "f*      a^iMno   h ■ 


ijff  ja?:      ]5f-9.A^X  2^»4  A^tjjei-,  Assignees  pf  Bt^m,  ^ 

^ap^upjt,  t;,  Cj^mley  9^d  Others^ 


IVJimi^     A  ^'^I^I^^^^  having  been  found  fi>ir  the  mainlifi 
^^Is^  at  the  trial  of  this  cause,  London  sittikigs  afar 

-ym^^SiUhf  Michadmat  term  last^ 


hi»^     « 


ched^tm  Ae  ^«Wtf  Seijt  obtained  a  rule  nisi  to  enter  a  nonsuit  in- 
peddoning  8tead«  €>r  have  a  new  trial,  on  the  ground,  among  other 
^^'^'  objections,  that  the  Plainti&  had.  not  proved  a  suffipeal 

Held,  that     petitioniDg  oreditiur's  debt  to  establish  the  bankruptoy  of 
to  establish  the  J^ers. 

ment  of  ^  "^^^  evidence  at  the.  trial  as  to  thi^  pcunft  waft  as 

check  must  be  fisdlows : 

?^     not*^  &w^,  die  petitioning  creditor,  proved  that  Briers  oame 

sufficieot  (es-  to  borrow  of  him  100/.;  that  he  lent  him  a  check  for  Hmk 

peciaUy  where  sum,  drawn  on  bis,  the  petitioning  creditor's  bankesSf 

papers  can^  ^^  ^"^  ^*     lLh\B  check,  which  was  crossed*  ia  the 

to  the  hand  of  handwriting  of  Byers^  with  the  names  of  SykeSj  Snaithy 
the  petitiomng 

creditor)  to  show  the  check  to  have  come  to  his  hands  againy  and  that  his  bankers* 
the  day  after  the  date  of  the  check>  paid  on  his  account  to  the  bankrupt's  bankers  a 
sum  corresponding  h^  the  av^o^t  in  thp  check. 

and 


IN  TH9  6th  &  7^  Y^^  09  Ol^Qt  IV.  ^ 

and  Co.,  who  were  proved  to  be  Byeris  bankers^  was  in       ]^^r 
the  possession  of  the  petitioning  creditor,  and  produced     ^^^^^ 
by  him  at  the  trial,  with  a  cross  marked  on  it ;  which  v. 

cross,  however,  was  unexplained.  The  b^krupt's  papers  ^^^'^PHS^ 
had  also,  it  appeared,  fallen  into  his  possession  at  the 
tipie  of  t)ie  bankrupjijcy.  A  clerk  of  Syie^  and  Co. 
proved,  dial  lOOi.  W93  receijved  from  Pole  and  Co^  on 
Byer^s  account  the  day  after  tl^e  c^^l^  wa^  dbr^wa ;  and 
a  fil^k  of  Pqle  and  Co.  proy^,  that  that  apippnt  wa^  that 
day  p^i(j(  by  th^fn  pn  account  of  the  pet^tipning  creditpr^i 
'^b<^  clei^  could  oply  v^fy  tl^  f^tr^  tp  die  aboyi^ 
effect  inpi  tJb^  bankers'  \K)pkS|  b^t  w^i^  unable  to  r^cpl}^ 
the  idea^f:^  ql?^^. 

Vqugfum  ^  Cros^  ^erjts.,  v)^  fll^PW^  caus^  agaio^l^ 
tb$  r^le^  QOPteoded,  that  bfere  ^afi^  su$cieat  evid^o^ 
fo|:  the  jury  ^  presun^ue  a  loan  of  100^  from  th^  p^tipA?> 
in^  q^tpr  .^  Byen^  e$pecif%  as  tih^  check  bad  Qomii 
basl^  ^dtl^ft  h^df  of  tfie  l^^^r. 

^^x  C.  {•  I  mn  sorry  \i\^  th|s  olgiectipo  mu^l;  pc^ 
yf^  agpjy^  ^cf  justice  of  the  cw#c,  but  mo  eyid^npe  h^a 
b»9^  giyea  wbiqh  wiU  justify  the  jiuy  in  presuming  th^ 
eystejyce  of  the  petitioning  creditp^'s  del^t>  All  th^ 
^tiiictly  ^pears  towards  r^jsipg  supl^  9,  piresuo^dA^ 
is  th^  delivery  pf  a  check  by  Smith  to  ]^^&  jt  for  tbf^. 
mef^  circuo^^tapcie  oi  its  comipg  b^ck  tf>,  the  han^ds  p| 
&^i/^  is  x^pt  evidence  that  it  ha^  been  paid*  e^p^ially 
^)}^  there  i§  np  propf  that  it  y^ai^  fver  in  thfe  hfmds.  oC 
J^^f'si  bankers ;  and  when  it  is  considered  that  J^et^tk 
papers  fell  into  the  hands  of  Smithy  the  clerk  who  paid 
the  check  ought  to  have  been  called; 

The  rest  of  the  Court  concurring,  the  rule  was  made 

Absolute. 
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1826. 


^eb.iz.  Yrisarri  t;.  Clement. 

I.  The  De-  HTHIS  was  an  action  for  a  libel.  After  the  usual 
^«ndant  having         allegation  of  the  Plaintiff's  good  character,  the  Erst 

puutions  count  of  the  declaration  proceeded,  — 
againtt  the  <^  And  whereas,  also,  before  the  time  of  the  com- 

"    rSi  ™^ting  the  grievances  by  said  Defendant  in  this  count 

tute  of  C&tff,  and  the  four  next  following  counts  mentioned,  the  said 

and  the  Plain-  Plaintiff  had  been,  and  was  appointed  by  certiun  persons 

daration  for  exercising  the  powers  or  authority  of  government  in  a 

libel  haying  certain  republic  or  state  in  parts  beyond  the  seas,  to 

f  bduc  -  ^*^  '^^  ^^^  republic  or  state  of  Chili,  in  Soutk  America, 

ment,  thathe  to   the   office    or    station   of  enrxnf  extraordinary  and 

was  envojoi  minister  plenipotentiary  from  the  said  republic  or  state 

Held,  upon  ^^  Chili,  to  and  at  the  courts  of  Europe,  aiid  amongst 

motion  for  a  others  to  the  court  of  this  United  Kingdom,  to  wit,  &c. 
^eadi^sston        "  '^^^  whereas  before  the  time  of  the  committing  the 

of  these  two  grievances  by  said  Defendant  in  this  count  and  the  four 

^8  l^Hm  the  ^gxt  following  counts  mentioned,  the  said  Plaintiff  had 

alleged  libel  ^^^^  ^°^  ^^  authorized,  empowered,  and  directed  by 

was  sufficient  said    persons   exercising  the   powers   or  authority  of 

to^able  the  government  in  the  said  republic  or  state  of  ChiU,  in 

Plaintiff  to  South  America,  to  negotiate  a  loan  or  loans   for  the 

sustain  his        service  of  said  republic  or  state  of  Chili,  to  wit,  at,  &c. 
action* 

a.  An  ac-        "  And  whereas,  also,  before  the  committing  of  the 

tion  of  libel      grievances  by  said  Defendant  in  this  count  and  in  the 

for  any  thine  ^^*^^  "^^^  following  counts  mentioned,  to  wit,  on  the 
written  against 

a  party  touching  his  conduct  in  an  illegal  transaction ;  but  for  misconduct  imputed 
to  him  in  any  matter  independent  of  the  illegal  transaction,  though  arising  out  of  it| 
an  action  lies. 

3.  Held,  that,  the  following  passage,  <<  The  Plaintiff  lost  no  time  in  transferring 
himself,  together  with  aoo^ooo/.  sterling  of  John  BulPs  money,  to  Paris,  where  he 
now  outtops  princes  in  his  style  of  living,"  did  not  impute  to  the  Plaintiff  having 
committed  a  fraud  on  the  EngVub  nation. 

ist  Ja" 
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1st  January  A.D.  I82O9  the  said  PlaintifF  bad  come  to 
and  arrived  in  this  country,  and  had  become  and  was 
resident  therein,  to  wit,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid : 

.  "  And  whereas,  also,  before  the  committing  of  the 
grievances  by  Defendant  in  this  count  and  in  the  four  next 
following  counts  mentioned,  to  wit,  on  the  1st  Jt^^  1822, 
the  said  Plaintifi^  by  virtue  and  in  exercise  of  the  said 
power  and  authority  conferred  on  him  by  the  said  persons 
exercising  the  powers  or  authority  of  government  in  the 
said  republic  or  state  of  Chili,  in  South  America,  had 
entered  into,  made,  and  concluded,  for  and  on  the  part 
of  said  republic  or  state  of  Chili,  a  contract  with  certain 
persons,  to  wit,  John  Hullett  and  Charles  Widder,  carry- 
ing on  trade  and  commerce  in  the  city  of  London  by 
and  under  the  style  and  firm  of  HvHett,  Brothers,  and 
Co.,  for  raising  a  certain  loan  of  money,  to  wit,  a  loan 
for  1,000,000/.  sterling  money  of  this  kingdom,  for  the 
service  of  said  republic  or  state  of  Chili,  by  the  sale  of 
certahi  bonds  or  obligations,  to  wit,  bonds  or  obligations 
of  and  on  the  part  of  the  government  of  the  said  republic 
or  state  oi  Chili,  which  said  bonds  or  obligations  had  been 
and  were  signed  by  said  PlaintifF  as  envoy  extraordinary 
and  minister  plenipotentiary  for  the  said  republic  or  state 
of  Chili,  and  by  virtue  and  in  exercise  of  the  said  power 
and  authority  conferred  on  him  for  that  purpose  as 
aforesaid,  and  had  been  and  were  issued  by  hitn  the 
said  PlaintifF  to  the  said  Messrs.  Hullett,  Brothers,  and 
Co.,  and  had  been  and  were  sold  and  disposed  of  by 
and  through  the  agency  of  them  the  said  Messrs.  Hullett j 
Brothers,  and  Co.,  to  divers  subjects  of  this  kingdom, 
as  the  buyers  and  purchasers  tliereof,  to  wit,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid  : 

**  And  whereas,  also,  before  the  time  of  the  com- 
mitting of  the  grievances  by  the  said  Defendant  in  this 
count  and  the  four  next  following  counts  mentioned, 
'  Vol.  Ill,  G  g  one 
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one  John  Htdleft^  beiDg  one  c^  the  partners  in  tjo^  s^id 
house  or  firm  of  Messrs.  Hulleti^  Brothers^  and  C0-9 
bad  been  and  was  appointed  by  certain  persons  ener- 
cising  ihe  powers  or  authority  of  government  lA  a 
certain  other  republic  or  state  in  parts  beyond  the  seas, 
near  or  naghbouring  to  the  before  meoCioned  c^uUic 
or  state  of  Chilis  in  Souik  America^  that  is  to  say,,  ia  the 
republic  or  state  of  Buenos  Atfres^  in  South  Afneriea^ 
consul-general  for  the  said  republic  or  state  of  Buwot 
Ayres^  in  and  towards  this  United  Kingdom,  to  mt, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid:-^ 
yet  the  said  Defendant  well  knowing  all  and  singukr 
the  premises  aforesaid,  but  contriving  and  maliciously 
intending  wrongfully  and  unjustly  to  hurt,  injure^  and 
prejudice,  and  damnify  the  said  Plain tiiF  in  his  said 
good  name,  fame,  credit,  and  reputation,  and  to  bring 
him  into  public  scandal,  infamy,  and  disgrace  with  and 
amongst  all  his  neighbours  and  other  good  and  worthy 
subjects  of  this  kingdom,  and  cause  it  to  be  suspected 
and  believed  by  those  neighbours  and  subjects  that  be 
had  been  and  was  guilty  of  fraud,  and  otherwise  to 
hurt,  injure,  prejudice,  and  damnify  him,  heretofoi^ 
to  wit,  on,  &c.,  at,  &c.,  did  falsely  and  maliciously 
print  and  publish,  and  cause  and  procure  to  be  printed 
and  published  of  and  concerning  the  said  Plaintiff  and 
of  and  concerning  the  matters  aforesaid,  a  certain  falser 
scandalous,  malicious^  and  defamatory  libel  in  a  certain 
public  newspaper,  commonly  called  or  known  by  the 
name  of  the  **  Morning  Chronicle"  in  the  form  of  a 
letter  purporting  to  be  written  to  the  editor  thereof, 
containing  therein,  amongst  other  things,  the  false, 
scandalous,  malicious,  and  defamatory  matter  following, 
of  and  concerning  the  said  Plaintiff  and  of  and  concern- 
ing the  matters  aforesaid,  that  is  to  say,  ^^  I  (meaning 
the  person  purporting  to  be  the  writer  of  said  letter) 
would  ask  another  question  not  irrdevant  on  the  pre- 
sent 
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sent  occasion:  why  did  the  appointment  of  consul- 
general  (meaning  the  said  appointment  of  consul-jreneral 
lor  the  said  republic  or  state  of  Buoios  Ayres^  in  Soutk 
America,)  to  England  fall  on  the  person  alluded  to? 
(meaning  the  said  John  Hidlett.)  It  would  not  surely 
be  owing  to  any  approbation  of  his  (meaning  the  said 
Join  Hulletfa)  conduct  in  meddling  with  the  affairs  of  a 
neigbbouring  state  (meaning  the  said  republic  or  state 
g{  Chilly  in  Souik  America^)  which  state  (meaning  the 
said  republic  or  state  of  Chilis)  without  being  in  want  of 
raoney>  or  even  asking  for  it,  this  London  agent  (mean- 
ing the  said  John  Htdlettj)  saddles  with  a  debt  of  one 
million  of  pounds,  taken  out  of  English  pockets,  for  the 
benefit  in  reality  of  himself  (meaning  the  said  John 
SuUettj)  and  the  Creole  Spaniard  (meaning  the  said 
Plaintiff,)  who  acted  the  part  of  plenipotentiary  to  the 
Stock  Exchange  in  that  drama  (meaning  and  insinuating 
thereby  that  the  said  Plaintiff  colluding  with  the  said  %hhn 
Hidlett  to  obtain  money  fraudulently  in  the  matter  of 
the  said  loan  for  one  million  of  pounds  for  the  service 
of  the  said  republic  or  state  of  Chilij  in  SotUh  America^ 
had  defrauded  the  English  subjects  of  this  kingdom).  The 
ktter  worthy  (meaning  the  said  Plaintiff,)  lost  no  time 
in  transferring  himself,  together  with  his  hundred  thou- 
sand pounds  sterling  of  John  Bull's  money  to  Paris^ 
(meaning  and  intending  thereby  that  the  said  Plaintiff 
had  fraudulently  obtained  two  hundred  thousand  pounds 
sterling  of  the  money  of  the  English  subjects  of  our 
sovereign  lord  the  king,  and  had  fled  from  this  country 
with  the  same,)  where  he  (meaning  the  said  Plaintiff,) 
now  outtops  princes  in  his  (meaning  the  said  Plaintiff's) 
style  ef  living.  This  notorious  transaction,  that  will 
occupy  a  prominent  place  in  the  annals  of  stock-jobbing 
fraud,  (meaning  and  insinuating  thereby  that  said  Plain- 
tiff bad  colluded  with  the  said  John  Hullelt  in  the 
matter  of  the  said  loan  raised  for  the  said  rqMiblic  or 
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state  of  Chili^  in  South  America^  and  had  defrai^ded 
certain  English  subjects  of  this  kingdom,)  ought  to  have 
warned  official  men  of  the  South  American  state,  alluded 
to  in  Mr.  Cannings  speech,  against  trusting  the  manage- 
ment of  their  affairs  in  England  to  the  same  hands ;  but 
they  have  determined  otherwise,  and  here  are  the  conse- 
quences of  their  acting  in  contempt  of  public  opinion. 
I  (meaning  the  said  person  purporting  to  be  the  writer 
of  the  said  letter,)  write  this  not  for  the  English  readers 
of  the  Chronicle,  but  for  the  South  Americans;  they  will 
not  be  at  a  loss  to  supply  the  names  here  omitted." 

The  four  following  counts  set  out  the  same  libel, 
averring  that  the  Defendant  had  falsely  and  maliciously 
published  it  of  and  concerning  the  Plaintiff  and  the 
matters  aforesaid,  and  the  various  innuendoes  to  the  words 
**  the  latter  worthy  lost  no  time  in  transferring  himself 
together  with  200,000/.  sterling  of  John  BulTs  money  to 
PariSf  where  he  now  outtops  princes  in  his  style  of 
living,"  were, 

That  the  Plaintiff  in  the  matter  of  the  said  loan  for 
the  republic  or  state  of  Chili,  had  defrauded  English 
subjects  of  200,000/.  sterling : 

That  he  had  acted  fraudulently  in  the  matter  of  the 
loan  raised  for  the  republic  or  state  of  Chili  : 

That  he  had  fraudulently  obtained  200,000/.  from 
English  subjects : 

That  he  had  committed  a  fraud. 

The  sixth,  seventh,  eighth,  and  last  counts  contained 
no  allusion  to  the  introductory  matter  of  the  first 
count,  and  merely  set  out  the  above  words,  with  the 
following  innuendoes : 

That  the  Plaintiff  had  fraudulently  obtained  200,000A 
of  the  money  of  English  subjects,  and  had  fled  therewith 
out  of  the  kingdom : 

That  he  had  left  this  country  with  200,000/.  fraudu- 
lently obtained  from  English  subjects : 

That 
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That  he  had  defrauded  English  subjects  of  200,000Z. 

That  he  had  committed  a  fraud. 

At  the  trial  before  Best  C.  J.,  London  sittings  after 
Michaelmas  term,  the  Plaintiff  proved  the  seal  of  the 
government  of  Chiliy  as  also  that  that  country  consisted 
of  three  provinces,  two  and  a  half  of  which  were  under 
the  authority  of  the  director  Don  Bernardo  CyHiggins^ 
who,  with  the  other  members  of  the  government,  made 
and  enforced  the  laws.  The  remaining  half  province 
was  in  the  hands  of  the  old  Spaniards.  The  Plaintiff's 
appointment  as  envoy  to  all  the  courts  of  Europe  was 
then  put  in,  signed  by  the  director,  as  well  as  an  autho- 
rity to  raise  money  for  state  purposes.  A  deed  executed 
at  Paris,  and  deposited  in  the  Bank  of  England,  was 
next  put  in,  by  which  the  revenues  of  Chili  were 
charged  with  the  payment  of  the  loan  to  be  raised  by 
the  Plaintiff,  and  a  bond,  by  which  it  appeared  that 
some  payments  had  been  made. 

Evidence  was  also  given  of  the  independence  of 
Btienos  Ayres,  and  of  the  seal  of  that  country  attached 
to  the  appointment  of  John  Htdlett  as  consul.  The 
loan  raised  was  to  the  nominal  amount  of  one  million, 
for  which  it  appeared  that  the  Plaintiff  had  only  received 
675,000/. 

After  proof  of  the  publication  by  Defendant,  it  was 
objected  on  his  part,  that  the  Plaintiff  had  failed  to 
prove  the  allegation  in  the  declaration,  that  Chili  and 
Buenos  Ayres  were  states ;  the  present  governments  of 
those  countries  not  having  been  recognized  by  the 
government  of  this.  Upon  which  the  Lord  Chief  Jus- 
tice observed,  that  there  were  three  sorts  of  foreign 
states;  first,  states  that  were  merely  acknowledged  as 
sovereign  independent  states;  secondly,  states  in  con- 
nection, or  such  as  were  connected  with  us  by  existing 
treaties;  thirdly,  sovereign  states  neither  in  connection 
with  us  nor  acknowledged  by  our  goyernment,  such  as 
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Japariy  Siamy  and  many  odier  states  which  cdoqnest 
and  commerce  have  made  us  acquainted  mth«  In 
cases  relative  fjo  the  two  first-mentioned  states,  it  is  only 
necessary  to  prove  that  our  government  has  acknow* 
ledged  them  or  treated  them  as  sovere^  independent 
states.  In  many  cases  it  would  be  unnecessary  eteil  to 
adduce  this  proo)*,  for  the  great  states  of  the  world  Wft 
taken  notice  of  in  acts  of  parliament  made  for  confirm^' 
ing  treaties  and  regulating  the  intercourse  witk  them^ 
and  of  such  states  the  courts  of  law  take  judicial  notice^ 
The  existence  of  unacknowledged  s^tes  must  be  proved 
by  evidence.  The  proof  necessary  to  esti^lish  the  fact 
of  the  existence  of  such  states  is,  that  diey  ard  assod- 
ations  formed  for  mutual  defence,  who  acknowledge  no 
other  authority  but  that  of  their  own  government,  ob* 
serve  die  rules  of  justice  to  the  subjects  of  other  stated 
live  generally  under  their  own  laws,  and  makitain  their 
independence  by  their  own  force.  It  makes  bo  di£^ 
ence  that  the  new  state  formed  part  of  another  acknow- 
ledged state ;  states  may  be  legkiroately  divided.  The 
states  of  Holland  and  America  were  UreaMsd  as  sovereign 
6tates  by  the  nations  of  Europe  before  their  independence 
was  acknowledged  by  Spain  and  Oreat  Britain.  The 
considering  separated  portions  of  an  ancient  state  as  new 
and  independent  states,  does  not  legalize  the  conduct  of 
British  subjects  who  assist  them  in  the  contest  with  tfaesr 
old  governments,  such  governments  being  in  aHitine^ 
with  Great  Britain.  His  Lordship,  however,  reserved 
the  point  for  the  consideration  of  the  Court. 

It  was  then  objected,  that  the  raising  of  loans  fer  ^ 
state  at  war  with  a  state  which  was  in  friendly  relation 
with  the  government  of  this  country,  was  an  ille^ 
transaction,  and  that  the  Defendant  was  not  responsibie 
for  any  thing  said  of  the  Plaintiff  touching  his  condod 
in  the  ille^  transaction.  The  Chief  Justice,  hcm^HStf 
oveiTuIed  the  otgection^  diinking  the  Plaintiff  hud  been 
otiallbed  in  his  private  character  independently  of  the 

political 
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pcditical  transaction,  and  a  rerdict  was  found  for  him  on 
tbe  whole  declaration,  with  400/.  damages. 

Taldy  Seijt.  on  the  two  objections  above  stated,  ob- 
4aiiied  ft  rule  nm  for  a  nonsuit  or  a  new  trial ;  and  for  an 
^unrest  of  judgment,  on  tbe  ground  that  the  innuendo  in  the 
eighth  count  was  more  extensive  than  the  words  would 
bear.  It  might  be  said  innocently  of  any  person,  that 
♦he  set  off  to  Paris  with  200,000/.  of  John  Btdl^s  money; 
^and  if  that  count  were  bad,  the  verdict  in  a  case  for  libel 
having  been  taken  in  all  the  counts,  could  not  be  en- 
tered up  on  A  smgle  one,  Hok  v.  Schoyield.  (a)  [llie 
obgectioD  that  OkiU  could  not  be  considered  as  a  state 
iintil  fccognixed  as  such  by  the  govemmest  of  diis 
^untry,  and  that  unless  it  were  so  recognized,  the 
Plaintiff  oould  not  in  a  British  Court  allege  his  mis- 
aioii  as  senvoy,  or  his  audiority  to  raise  a  loan,  was 
urged  «t  gi^eat  length  and  widi  great  i;earning  by  Toddy 
flod  Spankie  Seijts.  for  the  Defendant;  but  as  the 
Court  came  to  no  decision  on  the  subject,  holding, 
4hat  for  the  ipurposes  of  this  action  the  Defendant  had 
sufficiendy  admitted  those  points  in  the  libel  itself,  it  is 
unnecessary  to  report  the  argument.] 

.  Tbe  objection,  that  the  Plaintiff  having  been  engaged 
in  an  illegal  transaction,  could  not  recover  damages  ibr 
iany  thing  said  of  his  conduct  in  that  transaction,  which 
was  sustained  chiefly  on  the  authority  of  Htmt  v.  BeUifi)^ 
was  answered  by  the  assertion,  that  the  libel  contained 
an^utations  on  the  Plaintiff,  on  topics  dehors  the  illegal 
trttnaction;  his  alleged  absconcUng  to  Paris  with  the 
mon^  raised  having  nothing  tM>  do  with  the  illegality 
of  raising  it. 

Best  C.  J.  A  motion  has  been  made  in  this  case  Ibr 
a  nonsuit  or  a  new  trial,  and  the  ground  stated  for  the 
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first  is,  that  the  declaration  has  alleged  there  is  such  a 
state  as  Chili;  that  the  Plaintiff  has  been  appointed 
minister  plenipotentiary  from  that  state  to  this  country; 
that  there  is  such  a  state  as  Buenos  Aj/res;  that  Mr.  Uul" 
lett  has  been  appointed  consul  general  for  that  state; 
and  that  there  has  been  no  proof  of  these  allegations. 
I  decided  at  the  trial,  that  the  existence  of  those  states 
was  proved,  and  I  have  now  the  satisfaction  to  state, 
that  all  my  learned  brothers  fully  concur  with  me,  in 
thinking  there  is  no  foundation  for  the  objection  which 
has  been  raised  on  this  head.  The  statement  in  the 
declaration  was  mere  inducement,  and  it  is  sufficient  if 
what  is  so  stated  has  been  admitted  by  the  Defendant 
on  the  face  of  the  libel  itself.  On  the  face  of  this  libel 
the  Defendant  admits  that  there  are  such  states  as  Chili 
and  Buenos  Ajp-es ;  and  it  was  proved  at  the  trial,  that 
the  Plaintiff  had  been  appointed  minister  plenipoten- 
tiary for  the  first,  and  Mr.  Hulleti  consul-general  for 
the  second.  It  appears  to  us  all,  that  the  allegations 
are  made  out. 

The  second  objection  was,  that  the  Plaintiff  could  not 
recover,  as  the  loan  which  he  came  to  negotiate  was 
illegal,  and  the  Plaintiff,  it  was  said,  could  maintain  no 
action  arising  out  of  a  transaction  which  was  itself  con- 
trary to  law. 

The  case  of  Hunt  v.  Bell  I  most  fully  agree  to,  and  if  I 
then  had  had  the  honour  of  a  seat  in  this  Court,  I  should 
have  decided  in  the  same  manner,  for  I  think  that  where 
a  man  complains  of  a  libel  written  respecting  an  ill^al 
transaction  in  which  he  is  engaged,  the  illegality  of  that 
transaction  is  an  answer  to  his  complaints ;  but  it  ap- 
peared to  me  at  the  trial,  and  my  opinion  is  now  con- 
firmed by  that  of  my  learned  brothers  on  the  bench, 
that  if  a  man  is  guilty  of  an  illegal  transaction,  fraad 
ultra  that  transaction  is  not  on  that  account  to  be  im- 
puted to  him ;  or,  in  other  words,  if  a  man  is  guilty  of 
borrowing  money  in  a  manner  which  the  law  has  for- 
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bidden,  he  is  not,  therefore,  to  be  charged  with  com- 
mitting a  fraud  upon  the  English  nation. 

Another  point  was  made  at  the  trial,  which  point  I 
did  not  save  for  the  consideration  of  the  Court,  and 
therefore  no  nonsuit  can  be  entered.  I  thought  the 
libel  imputed  to  the  Plaintiff  the  having  committed 
a  fraud  upon  the  English  nation.  On  re-considering 
the  imputations  in  this  libel,  and  the  innuendoes  in  the 
declaration,  I  am  of  opinion  the  libel  imputes  to  the 
Plaintiff  no  fraud  whatever  upon  the  English.  It  is  a 
rule  of  law  essential  to  the  liberty  of  the  press,  that  in  all 
actions  for  libel  every  part  of  the  paper  must  be  read, 
in  order  to  collect  its  meaning.  On  reading  this  libel 
over  for  that  purpose,  I  think  that  the  Plaintiff  is 
charged  with  defrauding  the  people  of  Chiliy  and  not, 
as  is  alleged  in  the  innuendoes,  with  defrauding  the 
people  of  England* 

His  Lordship  here  read  the  libel  in  proof  of  his 
opinion,  and  when  he  came  to  the  passage,  *^  I  write  this 
not  for  the  English  readers  of  the  Chronicle^  but  for  the 
people  o{  South  America ;"  he  observed,  this  is  most  im- 
portant to  shew  the  meaning  and  object  of  the  libel. 
The  insinuation  is,  that  you  (the  Plaintiff)  have  raised  a 
loan  which  the  people  of  Chili  do  not  want,  and  have 
applied  it  to  your  own  private  purposes,  and  that  in- 
sinuation means,  that  the  fraud  is  committed  upon  the 
people  of  Chiliy  and  not  on  the  people  of  England.  If 
I  lend  a  man  money,  that  money  may  be  said  to  be 
taken  out  of  my  pocket,  but  if  the  agent  who  receives  it 
from  me  for  the  borrower,  spends  it  instead  of  delivering 
it  over  to  the  borrower,  he  does  not  cheat  me,  but  the 
borrower.  I  am  at  present  of  opinion,  that  the  innuendo, 
**  meaning  thereby  that  the  said  Plaintiff  had  cheated 
John  Bull"  is  not  made  out,  since  that  is  not  really  the 
meaning  of  the  passage. 

As  this  distinction  was  not  attended  to  at  the  trial,  it 
is  fit  it  should  go  down  again. 

Mr. 


1826. 


Yrisarri 

V. 

Clement* 


§42  CASES  in  HILARY  TERM. 

1826.  Mr.  Serjt  Vaughan  submitted  that  this  wte  mk  en- 

tirely new  pointy  and  that  coiflisel  sbeuld  have  been 
permitted  to  be  beard  upon  \U 

The  Lord  Chief  Justice  and  Mr*  Justice  Pa&k,  liolr- 
•ever,  were  of  opinion,  that  if  the  judge  who  tried  the 
cause  was  satisfied  that  sufficient  attention  h^ad  not  been 
paid  to  an  important  part  of  the  ease,  and  the  Coiirt 
agreed  with  him  in  that  opieioa,  the  cause  must  go  down 
to  another  trial.  The  Court  was  not  finally  iieciding» 
but  putting  the  case  in  a  state  for  further  enquiry. 

Rule  abscdute  for  a  new  trial. 


RULE  OF  COURT. 

Hilary  Term,  6th  &  7tfi  G.  4. 

It  is  ordered,  That  all  prisoners  who  have  been  or 
shall  be  in  custody  of  the  warden  of  His  Majesty's 
prison  of  the  Fleet  for  the  space  of  six  months  after  they 
are  supersedeable,  although  not  superseded,  shall  be 
from  time  to  time  discharged  out  of  the  custody  of  the 
said  warden,  by  the  said  warden,  as  to  all  such  actions 
in  which  they  have  been  or  shall  be  supersedeable ;  and 
that  no  prisoner  shall  be  entitled  to  any  room  in  the 
said  prison  by  reason  of  seniority,  except  from  the  time 
of  his  being  charged  in  the  actions  in  which  he  is  not 
supersedeable. 

By  the  Court. 


£ND   op   HILARY  TERM. 


CASES 


ARGUED  AND  DETERMINED  1826. 


IN  THB 


Court  of  COMMON  PLEAS, 


AND 


OTHER   COURTS. 


nr 


Easter  Term^ 

In  the  Seventh  Year  of  the  Reign  of  George  IV. 


Redpath  v.  Williams*  April  i%. 

T^HE  Defendant  having  avoided  the  service  of  a  writ  tkwiiib  two- 

of  capias  ad  respondendum^  by  causing  her  servant  ^^  -^   jLtor 
to  say  that  she  was  ill»  or  not  at  home ;  the  Plmntiff*iS  which  die  !>•• 
attorney  having  learned  from  her  counsel  that  she  pro-  ^nwiwit  •©;■ 
posed  to  persevere  in  avoiding  the  service,  enclosed  a  ^^^  ^  ^at 


oqpy  of  the  writ  in  a  letter,  and  put  it  into  the  post,  i;»>d 
where  he  found  it  afterwards  remainingi  the  Defendant  ^.]|y^ 
when  it  was  offered  her  by  the  postman  havirig  rdfused  have 
to  take  it  in.  ""^^^^     ._, 

He  then  filed  an  affidavit  of  these  &cts,  entered  an  ,^^^  ^  i^ag 
appearance  under  the  statute,  and  signed  interlocutory  avoidaiict«f 
jndgment. 

wade 
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1826. 


Rbopath 
Williams. 
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Wilde  Seijt.  obtained  a  rale  nisi  to  set  aside  this 
judgment  for  irregularity,  against  which  rule 

Peake  Serjt.  shewed  cause  on  the  authority  of  Aldred 
V.  Hicks  (a),  where  it  was  holden,  that  if  any  person 
who  has  corresponded  on  the  subject  of  an  action,  wil- 
fully refuse  to  receive  process  inclosed  in  a  letter  by  the 
post,  it  shall  be  deemed  good  service,  though  he  never 
read  the  letter ;  but 


The  Court  held  the  service  insufficient,  and  made  the 
rule  absolute,  though  without  costs,  as  they  thought  the 
attorney  might  have  been  misled  by  the  case  cited. 

Rule  absolute. 

{a)  s  Taunt,  i86. 


jtprii  z». 


Beckwith  V.  Corral  and  Another. 


In  an  action      'T^ROVER  for  bills  of  exchange.     At  the  trial  before 

of  a*^Ltbm^f  ^^^  ^' •'•'  London  sittings  after  Hilary  term  last, 
exchange  it  appeared  that  the  Plaintiff  had  on  the  23d  of  Decern' 

against  a  j^  1825,  been  robbed  of  his  pocket  book,  containing  a 

had  cashed  it  '^'^'^  dated  November  21  stj  1825,  drawn  by  bankers  at 
to  a  stranger:  Canterbury ^  to  the  order  of  Mr.  H.  Meredith^  upoH 
.  *^  *  Remington  and  Co.,  bankers,  Lombard  Street^  payable 
perly  directed    thirty  days  after  sight,  indorsed  by  Meredith  and  ac- 

to  cwisid^        cepted  by  Reniingtofis. 

whether  the  >,      , 

Plaintiff  had  ^^  ^he  26th  of  December  the  PlaintiflF  advertised  the 

used  due  dili-    loss  of  his  pocket-book,  but  said  nothing  of  the  lost  bill. 
gence  in  ap- 
prising the  public  of  his  loss,  and  whether  the  Defendant  had  acted  with  good  £uth 
and  sufficient  caution  in  the  receipt  of  the  bill. 

On 
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On  the  SOth  he  gave  Bemingtons  notice  of  it,  and  re- 
quested them  to  stop  the  bill.  In  the  advertisement,  he 
slated  that  the  contents  of  the  pocket-book  'were  of  no  me 
to  any  but  the  owner. 

The  Defendants  were  bankers  at  Maidstone.  The  bill 
was  presented  to  their  clerk  on  the  29th  of  December^  by 
two  young  men  who  were  strangers  to  him.  One  of 
them  said  he  was  the  son  of  the  indorser ;  and  the 
amount  of  the  bill  was  thereupon  paid  in  notes  of  the 
Defendant's  bank. 

The  Chief  Justice  left  it  to  the  jury  to  consider  whe- 
ther the  Plaintiff  had  used  due  diligence  in  apprising 
the  public  of  his  loss,  and  whether  the  Defendants  had 
acted  with  good  faith  and  sufficient  caution  in  the  receipt 
of  the  bill. 

The  jury  having  found  a  verdict  for  the  Defendants, 


Corral. 


Wilde  Serjt.  moved  for  a  new  trial,  on  the  ground 
that  the  jury  had  been  mis-directed. 

He  argued  that  the  Defendant's  title  to  retain  the  bill 
must  depend  wholly  on  the  question  whether  or  not 
they  had  acted  with  caution  and  good  faith.  The  utmost 
negligence  on  the  part  of  the  Plaintiff  would  not  entitle 
them  to  retain  the  bill,  if  they  had  conducted  themselves 
incautiously  or  with  bad  faith.  But  according  to  the 
manner  in  which  the  question  had  been  left  to  the  jury, 
they  might  have  found  a  verdict  against  the  Plaintiff  on 
the  ground  that  he  had  not  used  sufficient  diligence, 
although  they  might  at  the  same  time  have  been  satis- 
fied that  the  Defendants  had  acted  incautiously :  and  it 
did  not  appear  upon  which  ground  the  verdict  was  ac- 
tually  given ;  but 


The  Court  thought  that  the  Plaintiff  was  bound  to 
give  notice  of  his  loss  as  extensively  as  possible.  That 
so  far  from  having  done  so  in  the  present  instance,  be 

had 


MQ 


18S6« 


Bbckwith 

a;* 
COBEAU 


C^ES  IK  £ASTSa  TEAMl 

bad  radiermisled  tban  aseisted  purtiM  t#  wkoi&ikeslDleii 
aotesi  might  be  offered,  by  stating  that  the  contanla  «C 
the  pocket-book  were  of  no  use  to  anjr  but  the  owaer^ 
they  therefore  rejected  the  applicatioiiy  and  WiUs 

Took  moidbkig. 


jiprii  13.     Oddie,  Demandant ;  Foster,  Tenant  j  Earl  of 

Plymouth,  Vouchee. 


Recovery. 
Amendment. 


/k   PART  of  the  premises  named  in  the  deed  to  lead 
the  uses  had  been  omitted  in  the  copy  of  the  pra- 
cipe  which  precedes  the  warrant  of  attorney. 

Bosanquet  Seijt  moved  to  amend  by  inserting  the 
words  omitted.  But  the  Court  said  they  could  not 
apply  the  warrant  of  attorney  to  premises  not  named  in 
the  pracipcy  and  refused  the  amendment 


April  If. 


Tooth  v.  Bagwell. 


nPHIS  was  a  trial  at  bar  of  a  writ  of  right ;  the  deui 
mark  having  been  tendered, 

Vaughan  Serjt  on  the  part  oS  the  tenant  contended, 
that  the  Demandant  ought  to  begin  by  shewing  the 
seisin  of  his  ancestor.  In  Tyssen  v.  Clark  {a)  it  did  not 
appear  that  the  demi  mark  had  been  tendered;  but 


(a)  3  WiU.  SAX. 


Th€ 


IN  iwiB  SKvjgafXB  Year  of  GEO.  IV,  4^1 

The  Cowrt  held  thai  the  tenant  must  begin.     Bur-'^       1826. 
veu^  J.  referred  to  a  cause  of  Luke  v.  Harris^  tried  at 
Exeter^  and  GaseUe  to  dUion  v.  Harvey^  tried  at  Dor- 
Aesier^  in  which  this  point  had  been  expressly  deter- 
mined.. 


Jarvis  t;.  Dean.  Jipniiz. 

HTHE  Plaintiff  declared  in  case,  to  recover  damages  Persons  had 

for  an  injury,  occasioned   by  his  falling  one  dark  ^IJ^^^^^^ 
night  into  an  area,  which  the  declaration  alleged  the  habits  of  pass- 
Defendant  wrongfully  and  negligently  to  have  left  open,  *"^  "P  *"** 
at  a  house  which  he  possessed  in  the  parish  of  Islingforiy  unpaved  and 
and  in,  near  to,   and  adjoining  a  certain  street  called  unfinished 
BamsburyBoWf  which  street  at  that  time  was  and  still  is  terminated  in 
^  a  common  public  street  and  highway  for  all  the  liege  fields,  where 
subjects  of  our  Lord  the  King,  to  go,  return,  pass,  and  ot^^er  houses 
repass  on  foot  every  year,  and  at  all  times  of  the  year,      \  jury  hav- 
at  their  free  will  and  pleasure."  ing  found  a 

At  the  Middlesex  sittings  in  this  term  before  Best  C.  J.,  ^j^^  public  the 
the  Plaintiff  proved  the  injury  as  alleged  in  the  declar-  Court  refused 
ation*     It  appeared,  however,  that  the  area  in  question  J®.  S™"' *  °®^ 
belonged  to  one  of  two  unfinished  houses,  standing  in  a  was  moved  for 
new  street  leading  from  White  Conduit  Street  to  some  o"  the  ground 
fields,  in  which,  also,  there  were  houses ;  the  street  was  ^^^  sufficient 
neither  paved  nor  lighted.     The  inhabitants  had  paid  evidence  of  a 
highway  rates  and  paving  rates.   The  road  through  this  ^®°*^*  *°"' 
street  communicated  with  a  public  road  which  passed 
<yver  fields  to  Highgate,  and  had  been  used  as  a  public 
road  for  four  or  five  years. 

It  was  objected,  on  behalf  of  the  Defendant,  that  the 
street  being  neither  paved  nor  lighted,  and  leading  only 

to 
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to  the  fields,  a  dedication  to  the  public  could  not  be 
presumed,  so  as  to  justify  the  allegation  in  the  declar- 
ation that  it  was  a  common  public  highway. 

The  Chief  Justice  told  the  jury,  that  if  they  thought 
the  street  had  been  used  for  years  as  a  public  thorough- 
fare, with  the  assent  of  the  owners  of  the  soilj  they  might 
presume  a  dedication.  A  verdict  having  been  found  for 
the  PlaintiflF, 


Vaiighan  Serjt.  moved  for  a  new  trial,  on  the  ground 
above  stated.  He  cited  Roberts  v.  Karr  (a),  where  it 
was  holden  there  could  be  no  partial  dedication  to  the 
public ;  and  if  it  appeared  there  had  been  no  dedication 
as  a  carriage-way,  a  public  right  to  a  footway  could  not 
be  acquired. 

Best  C.  J.     I  left  the  dedication  as  a  question  of  fact 
for  the  jury.     This  had  been  a  public  thoroughfare  for 
many  years,  and  it  did  not  appear  that. what  bad  been 
done  was  done  by  the  authority  of  the  lessors  of  the 
houses  only,  without  the  acquiescence  of  the  owner  of 
the  soil ;  and  I  therefore  told  the  jury  they  might  pre^ 
sume  it  was  used  with  the  assent  of  the  owners  of  the 
soil.     In  Wood  v.  Veal  {b)  the  road  was  only  used  by  the 
tenants  of  particular  houses.     There  was  no  thorough- 
fere,  and  there  were  circumstances  to  show  that  the 
owners  of  the  soil  never  had  assented  to  the  way  being 
used  as  a  public  road.     There  were  no  such  &cts  in 
the  present  case ;  on  the  contrary  it  was  beneficj^  to 
their  property  that  there  should  be  a  public  apprcnch  to 
this  street  from  the  public  roads  at  both  ends  of  it.     As 
it  had  been  used  for  four  or  five  years  as  a  public  road« 
the  jury  were  warranted  in  presuming  that  it  was  used 
with  the  full  assent  of  the  owners  of  the  soil.     The  jury 


(a)  I  Camp*  a6a. 


(^)  5^.Gf-rf.454. 


were 
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were  therefore  justified  In  the  verdict  they  gave^  and 
there  is  no  pretence  for  the  present  motion. 

The  rest  of  the  Court  concurred,  and  Vaughan 

Took  nothing. 


1826. 


Jarvis 

V. 

Dean. 


(IN  THE  EXCHEQUER  CHAMBER.) 
Taylor  v.  J.  Willans. 


April  1^, 


JOSEPH  WILLANS  sued  Taylor  in  debt,  on  the 
statute  o(  Annej  "  as  well  for  the  poor  of  the  parish 
of  St.  JameSf  in  the  county  oi  Middlesex,  as  for  himself;" 
and  alleged,  ^^  that  one  WiUiam  Willans,  at  the  parish 
of  St,  James  in  the  county  of  Middlesex^  did  at  one 
and  the  same  sitting,  by  playing  at  a  certain  game  called 
Rouge  et  Noir,  lose  to  the  Defendant  a  large  sum  of 
money,  to  wit  (50/. )»  and  did  then  and  there  pay  the  same 
to  the  said  Defendant" 

The  Plaintifi*  below  having  recovered,  and  judgment 
having  been  given  for  him  in  the  Court  of  King's  Bench, 
the  Defendant  below  brought  error  into  the  Exchequer 
Chamber,  and  assigned  as  causes  of  error,  that  there 
are  two  parishes  of  SL  James  in  Middlesex,  —  St.  James 
ClerkenweU,  and  St.  James  Westminster;  and  that  it  did 
not  appear  which  was  meant.  Also,  that  it  was  not 
sufficiently  averred  that  William  Willans  lost  money  to 
the  Defendant  below  at  one  and  the  same  time,  by 
playing  isoith  him,  or  that  the  Defendant  below  played  at  all, 

there  are  the  parishes  of  St.  James  Clerkentwell  and  St.  James  in 
Westminster. 


Averment  in 
a  deckration 
on  the  gaming 
act,  that  the 
party  lost  to 
the  Defendant 
by  playing  at 
rouge  et  noir  •* 

Held,  suffi- 
cient on  error, 
without  alleg- 
ing the  money 
to  have  been 
lost  by  playing 
twith  him. 

t.  The 
Plaintiff  hav- 
ing sued  qui 
tamf  alleged 
the  loss  at  the 
parish  of  St. 
James,  in 
the  county  of 
Middlesex  •* 

Held»  suffi- 
cient in  error,  * 
although  in 
Middlesex 
the  liberty  of 
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Hh 


or 
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Taylor 

V. 
WXLLANS, 


or  betted  on  the  sides  of  those  who  did  play^  so  us  to 
bring  the  case  within  the  9  Ann.  c.  14«  ^  2. 

Brodrick  for  the  Defendant  below.  First,  as  a  moiety 
of  the  penalty  goes  to  the  poor  of  the  parish,  it  is  es- 
sential that  it  should  distinctly  appear  on  the  pleadings 
in  what  parish  the  offence  was  committed.     But  that 
does  not  appear  on  this  declaration,  if  the  Court  takes 
judicial  notice  that  there  are  two  parishes  of  Si.  James 
in  the  county  of  Middlesex ;   and  it  must  be  intended 
that  such  notice  will  be  taken  of  the  fact,  when  there  are 
many  public  acts  of  parliament  which  recognize  the 
parish  of  St.  James  in  the  liberty  of  Westminster^  and 
others,  such  as   28  G.  3.  c.  10.,  30  G.  3.  c.  64.,   which 
recognize  St.  James  ClerJcenwelL 

Unless  the  Court  will  take  judicial  notice  of  this  fact, 
the  money  may  never  be  obtained  by  either  parish;  for 
it  would  be  no  variance  to  describe  either  of  them  as 
St.  James.  In  the  cases  in  which  parishes  have  been 
holden  to  be  misdescribed,  the  variance  has  usually  con- 
sisted in  a  mis-statement  of  the  name  of  the  patroq  saint, 
as  in  Wilson  v.  Gilbert  (a),  Harris  v.  Co6ke0  (i) 

Secondly,  the  9  Ann.  c.  1 4.  s.  2.  enacts,  "  That  frpip 
and  .after  Isl  May  1711,  any  person  or  persons  whatso- 
ever who  shall  at  any  one  time  or  sitting,  by  playing  i|t 
cards,  dice,  tables,  or  other  game  or  games  whatsoever, 
or  betting  on  the  sides  or  hands  of  such  as  do  play  at 
any  of  the  games  aforesaid,  lose  to  any  one  or  more  per- 
son or  persons,  so  playing  or  betting,  in  the  whole  the  / 
sum  or  value  of  10/.,  and  sh^ll  pay  or  deliver  the  same^ 
or  any  part  thereof,  the  person  or  persons  so  losing,  and 
paying  and  deliveiing  the  same,  or  any  informer,  xnog 
recover  it  by  suit," 


(4>)  %B.^P.  »8i. 


{h)  8  Tauat.  539. 


There- 
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Therefore,  where  A,  plays  with  B,  and  bets  with,  and 
loses  on  the  bet  to  C,  the  statute  does  not  apply.  And, 
for  aught  that  appears  on  the  declaration,  such  might 
have  been  the  case  in  the  present  instance.  Now,  a 
party  who  sues  on  a  statute  must  shew  clearly  that  his 
case  falls  within  it.  Com.  Dig.  Action  on  Stat.  A.  3. 
Pleader^  C.  6.  It  must  appear  that  the  party  named 
W/as  either  playing  with  the  Defendant  or  betting  on  the 
gOtine,  and  in  such  a  case  nothing  can  be  presumed 
a^er  verdict  that  is  not  expressly  stated.  Lynhall  v. 
fjmgbotiom  (a),  Spieres  v.  Parker  (6),  Rmhton  v.  Aspi-^ 
Vfiil{0\  BuU  V.  Howard,  {d) 


Taylor 

V. 

WXLLANS. 


Pat^esoUi  contr^  was  stopped  by  the  Court  on  the 
first  point:  on  the  second  he  urged,  thaX  one  party 
c;puld  not  lose  money  to  a>nother  by  playing  at  cards, 
Hple^  be  played  with  him. 

Per  Curiam.  The  declaration  is  sufficient.  It  does 
qpt  af^ear  by  any  act  of  parliament,  that  there  are 
tf^o  pari^es  of  St.  JameSf  in  Middlesex.  It  appears  that 
there  i^  a  parish  of  St.  James  Clerkenwelly  and  another 
P^ri^h,  sometimes  called  St.  James,  and  sometimes  St. 
Jbmnes  ii^  the  liberties  of  Westminster.  Looking  at  the 
8f^teS|,  therefore,  there  is  only  one  parish  called  St. 
Jame&. 

t     '     * 

h^  to  th^  second  objection,  it  sufficiently  appears  that 
t))e  party  lost  the  money  to  the  Defendant  by  playing ; 
an4  if  lost  to  the  Defendant  by  playing,  it  must  have 
been  lost  by  playing  with  him,  for  if  the  party  had  betted 
with  th^  Defendant,  he  would  have  lost  by  betting,  and 
not  by  playing. 

Judgment  affirmed. 


(h)  I  T.R.  141. 


(c)  Dotf^.679. 

(d)  4  B.  ^  A.  655. 
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April  »!•  FoRSTER  and  two  Others  v.  Lawson. 


Penonsia         r^ASE  for  libel.      The  declaration   stated,    that  the 

parmerthip  a9  Plaintiffs  at  the  time  of  the  publishing  of  the  libels 

bankers  may,  \  *^  . 

without  shew-  ^^^^  bankers  in  partnership  together  at  Cambrtagef  and 

ing  the  pro-      were  in  good  and  solvent  circumstances,  and  had  never 
thS  respec-      stopped  payment,  nor,  until  the  time  of  the  publishing 

ttve  shapes,       the   libel,  had  been  suspected   to  be  in  bad  and  in- 

•  •    • 

join  m  an  ac-    solvent  circumstances,  or  to  have  stopped  payment,  but, 

tion  for  a  libel         .,    i         .  T        »•       t% 

against  them     ^^^^^^  ^^^  time,  were  always  in  good  credit :  By  means 

in  respect  of     of  which  premises  the  Plaintiffi,  before  the  publishing 

their  business,    ^i      i-i    i    t    j  •     j         i  ^i.        j  m 

the  libel,  had  acquired,  and  were  then  daily  acquinn^ 

great  gains  and  profits  from  their  trade :    Yet  the  De- 
fendants, contriving  to  injure  the  Plaintiffs  in  their  trader 
and  to  cause  it  to  be  suspected  and  believed  that  the 
Plaintiffs  were  in  bad  and  insolvent  circumstances,  and 
that  the   Plaintiffs   as  such    bankers  as   aforesaid  had 
stopped  payment,  and  thereby,  and  otherwise,  to  injure 
the  Plaintiffs   in   their   trade,    falsely  and  maliciously 
published,  and  caused  and   procured  to  be  published^ 
in  a  certain  public  newspaper  called   "  T^e  Timez^ 
the  following  false,  scandalous,  malicious,  and  defisun- 
atory  libel  of   and   concerning  the  Plainti£&   in  their 
trade  and  business:  (that  is  to  say,)  ^^  Though  the  ac* 
counts  from  some  parts  of  the  country  respecting  the 
renewal  of  confidence  in  the  local  banks  are  favourable, 
yet  the  list  of  failures  of  such  establishments,  intelligence 
of  which  reached  town  yesterday,  is  of  fearful  extent. 
The  following  are  the  names  of  some  of  the  sufferers : 
The  Hinckley  bank  of  Sansome  and  Co.,  the  bank  of 
Jervis  and  Co.  of  the  same  place,  being  the  only  esta- 
blishments 
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blisbments  in  that  town ;  the  Southampton  bank  of  Kellcm 
and  Co. ;  the  Peterborough  bank  of  Simpson  and  White ; 
the  Wisbeach  bank  of  James  Hill  and  Son ;  the  Kingston 
{Surrey)  bank,  the  only  one  in  the  town.  At  CambridgCj 
it  is  said,  that  four,  out  of  the  six,  banks  in  that  town 
have  stopped  payment,  viz.,  that  of  Thomas  Fisher  and 
Son;  that  of  J.  Mortlockj  Esq.,  and  Sons;  that  of  Hor- 
lock  and  Co. ;  and  that  of  22.  E.  and  J?.  Fosters  .•"  (mean- 
ing the  said  Plaintiffs  in  their  said  trade  and  business). 
**  The  letters  from  Cambridge  state  that  the  graduates 
and  heads  of  colleges,  ;50  far  from  adding  to  the  alarm 
on  this  occasion,  as  is  said  to  have  been  recently  the 
case  among  the  members  of  another  learned  body,  inter- 
fered in  the  most  prompt  manner,  and  tendered  their 
assistance  in  a  very  large  sum,  provided  that  by  such 
means  the  evil  could  be  averted ;  but  the  assistance  was 
declined,  because  there  was  no  prospect  of  its  proving 
efiectual:'' 

And  also  the  false,  scandalous,  malicious,  defamatory, 
and  libellous  matter  following  of  and  concerning, 
amcHigst  others,  the  Plaintiffs  in  their  trade  and  bu- 
siness] (^t  is  to  say,}  ^^  Since  writing  the  above  we 
understand  that  an  express  has  arrived  from  Cambridgej 
with  information  that  the  whole  of  the  banks  in  that 
place"  (meaning,  amongst  others,  the  Plaintiffs  in  their 
trade  and  business,)  ^^  have  suspended  their  payments, 
the  partners  of  the  respective  firms  having  met  together, 
and  mutually  adopted  a  resolution  to  that  effect,  but 
intimating  amongst  their  friends  a  hope  the  suspension 
would  only  be  temporary :" 

By  means  of  the  publishing  of  which  said  several 
false,  scandalous,  malicious,  and  defamatory  libels  by  the 
Defendant  of  and  concerning  the  Plaintiffs  in  their 
trade  and  business  as  aforesaid,  the  Plaintiffs  not  only 
have  been  and  are  greatly  injured  in  their  trade  and 
business,  and  have  been  and  are  suspected  and  believed 
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to  have  been  insolvent,  «ml  to  have  stopped  {Mrptiienll^ 
but,  also,  divers,  to  wit,  ten  thousand  pibmissory notes 
made  by  the  Plaintiffs  in  the  way  of  their  IMde  and 
business  for  the  payment  hy  the  Plainti&  it  Sirets 
sums  of  money,  amounting  in  the  whole  to  a  large  sum, 
to  wit,  the  sum  of  20,000/.,  which  before,  tind  at  the 
time  of,  the  publishing  the  said  several  libels  "wife  cmtr 
standing  and  in  circulation,  and  which,  but  for  tbe  pub- 
lishing of  the  said  several  libels  would  hkVe  remlUned 
and  continued  outstanding  and  in  circulation,  Vere  pre^ 
sented  to  the  Plaintifi^  for  payment  thei'eof,  tfid  the 
Plaintiffs  were  called  upon,  forced,  and  obliged  to,  and 
did  necessarily  pay  and  satisfy  to  the  respective  holdei^ 
of  such  notes  the  several  sums  of  money  in  sueh  im%6B 
respectively  specified,  whereby  the  plaintifis  nf6C  dnhf 
lost  and  were  deprived  of  all  the  benefit  add  ndVamagl! 
which  might  and  would  have  accrued  to  them  tfwn  thte 
said  notes  continuing  outstanding  and  in  circuIati^M,  bit 
were  put  to  great  trouble  and  expence  of  th^r  monies, 
to  wit,  to  an  expence  of  2000/.,  and  suffered  liiid  dViP* 
tained  great  loss,  to  wit,  a  loss  of  2000/.,  in  aild  abMt 
the  raising  and  procuring  sufficient  money  to  psjrtmid 
satisfy  the  said  several  notes,  and  thereby,  add  odierwisis, 
by  means  of  ti'.e  premises,  the  Plaintiffs  bdi^e  be^n,  aiod 
are,  greatly  injur <^  and  damnified. 
General  demurrer  ^nd  joinder. 


Taddy  Seijt.  in  suppdrt  of  the  demuri^r. 
The  language  complained  of  is  not  actionable :  die  in* 
ducement  of  the  declaration  alleges  that  the  PlaintiflfSi 
have  never  been  in  insolvent  circumstances,  fttld  have 
never  stopped  payment*  But  the  Defendant  iMis  nc^ 
where  alleged  against  their  insolvency  or  stoppiige;  b^ 
only  mentions  suspension  of  payment,  which  is  t&t&^ 
patible  with  the  highest  degree  of  solvcn^  and  Hier^ 
oentile  credit 

Secondly^ 
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i5econ4lj,  The  Plaintiff  cannot  join  in  an  action  of 
tort,  unless  they  disclose  a  joint  interest  and  joint  da- 
mage: Coryton  v.  Lithehye^  and  Seijt.  Williams*  note 
thereto,  (a)  But  these  bankers  may  each  have  had  very 
difierent  interests  in  the  firm,  and  each  may  have  been 
damaged  in  a  very  different  degree.  A  recovery  in  this 
joint  action  would  be  no  bar  to  a  separate  action  by  each 
of  the  partners,  for  his  share  in  the  alleged  damage. 
Cooke  V.  Batckelor  {b)  is  the  only  case  in  which  it  ha» 
been  holden  that  partners  can  sue  for  a  libel  on  the  con- 
duct of  a  firm ;  and  in  that  case  it  was  abundantly  manifest 
that  the  plaintiffs  had  sustained  a  joint  damage :  But, 

Thirdly,  Here  it  is  not  clear  that  the  Plaintiffs  have 
sustained  any  damage;  the  allegation  of  special  damage 
contains  no  averment  that  the  Plaintiff's  notes  were 
payable  on  demand,  and  when  or  to  whom  payable; 
and  Unless  it  appear  that  the  Plaintiffs  were  under  a 
l^al  obligation  to  pay  them,  they  cannot  legally  be  said 
toiiave  sustained  damage  by  paying  them. 

Bkst  C*  J.  An  objection  has  been  made  to  the  de- 
claration in  this  case,  namely,  that  the  action  has  been 
l^ught  by  three  persons  jointly,  and  that  they  could 
not  properly  join  in  such  an  action. 

The  general  rule  of  law  is,  as  laid  down  in  the  case  in 
C!rcke{c\  namely,  that  where  several  persons  are  charged 
with  being  jointly  concerned  in  a  murder,  each  of  them 
must  bring  his  separate  action  for  it,  and  the  reason  is,  that 
they  have  no  joiut  interest  to  be  affected  by  the  slander. 
Where,  however,  two  persons  have  a  joint  interest  af* 
fected  by  the  slander,  tbey  may  sue  jointly ;  and  the  case 
iiSCo^e  V.  Batchelor  is  not  the  first  case  which  has  de« 
termined  this  point. 

'In  tile  note  in  Saunders^  to  which  the  Court  has  been 
referred,  the  learned  editor  states,  that  two  joint  toiaiits 


FOBSTttI 
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(a)  a  fFmj*  $aund»  xi6  a. 


(e)  Cro,  Car.  513.    Smtkv. 
Choker. 
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or  co-parceners  might  join  in  an  action  for  slander  of  the 
title  to  their  estate,  and  the  form  of  the  declaration  in 
such  an  action  is  to  be  found  in  BrcnmiUm. 

This  doctrine  has  also  been  recently  considered  and 
confirmed  in  the  case  of  Collins  v.  Barrett^  in  which  it  was 
holden  that  two  persons  might  bring  a  joint  action  for  a 
maliciously  holding  them  to  bail,  if  the  complaint  in 
the  declaration  was  confined  to  the  expences  which  they 
were  joindy  put  to  in  procuring  their  liberty. 

It  has  been  said,  that  notwithstanding  the  judgment 
against  the  Defendants  in  this  action,  if  either  of  the 
Plainti£&  has  sustained  any  separate  damage,  he  may 
still  maintain  a  separate  action.  I  cannot  see  how  there 
can  be  any  separate  damage.  The  business  injured  is 
the  joint  business,  and  the  libel  only  affects  the  Plain- 
tiffs through  their  business.  If,  however,  a  copartner- 
ship be  libelled,  and  the  libel  contains  something  which 
particularly  affects  the  character  of  one  of  that  firm, 
I  think  a  joint  action  may  be  maintained  against  the 
libeller,  who  would  have  less  reason  to  complain  of 
such  proceedings  than  he  would  have  if  each  partner 
brought  a  separate  action  for  the  injury  done  to  the  firm. 
Another  objection  raised  by  the  Defendant's  counsel  is, 
that  the  Plaintiffs  have  not  stated  the  proportion  of  in- 
terest which  each  respectively  had  in  their  joint  busi- 
ness. It  is  not  necessary  for  them  to  do  so ;  with  their 
several  proportions  the  Defendant  has  nothing  to  do. 
Any  compensation  they  may  recover  will  belong  to  them 
generally,  and  it  is  nothing  to  the  Defendant  how  it  may 
be  divided  among  them.  It  has  also  been  urged  that  the 
words  contained  in  the  paragraph  are  not  actionable* 
I  have  no  hesitation  in  deciding,  that  to  say  of  any 
bankers  they  have  suspended  payment,  is  actionable.: 
For,  what  can  be  the  meaning  of  such  a  statement,  ex- 
cept that  they  are  no  longer  solvent?  Saying  that  a 
banker  has  suspended  payment  is  saying  that  he  cannot 
pay  his  debts.     A  temporary  inability  to  pay  debts  is 

insol- 
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insolvency.  The  charge  of  suspending  payment  is  a 
charge  of  insolvency.  Such  a  statement  will  instantly 
bring  all  the  creditors  of  a  banking-house  upon  it,  and 
completely  stop  their  business  by  preventing  any  one 
from  taking  their  bills. 

But  here  special  damage  is  stated,  and  I  think  cor- 
/  rectly  stated. 

It  has  been  objected,  that  the  special  damage  is  not  set 
out  with  sufficient  certainty.  Even  if  that  were  so,  ad-> 
vantage  could  be  taken  of  it  only  by  a  special  demurrer. 
In  my  opinion,  however,  the  special  damage  is  clearly 
and  distinctly  set  out.  The  Plaintifis  state  that  they  had 
a  number  of  promissory  notes  outstanding  and  in  cir- 
culation, and  that  in  consequence  of  these  libels  they 
were  called  upon  and  forced  and  obliged  to  pay  those 
notes;  how  or  when,  was  not  material,  it  being  sufficient 
that  they  declare  that  they  have  thereby  lost  all  the  be- 
nefit and  advantage  which  would  otherwise  have  accrued 
to  them  in  their  trade  and  business,  from  the  notes  re- 
maining outstanding  and  in  circulation. 

The  declaration  goes  even  farther ;  it  states,  that  the 
Flainti&  have  sufiered  and  sustained  a  great  loss  in 
raising  and  procuring  sufficient  money  to  pay  and  satisfy 
their  several  notes.  It  appears  to  me  that  the  declar- 
ation is  unobjectionable,  and  that  the  Plaintiffs  are 
entided  to  judgment. 


1826. 


FOBSTER 
V. 

Lawsov* 


Park  J.    I  fully  concur  in  the  judgment  which  has 
just  been  delivered. 

I  believe  it  to  be  clear  law,  that  wherever  slanderous 
words  are  spoken  of  partners  in  the  way  of  their  trade^ 
they  may  maintain  a  joint  action  for  them,  though 
they  do  not  stale  special  damage.  The  case  of  Cooke 
V.  Batckelor  is  unimpeached  and  unimpeachable ;  but 
there  are  other  cases  of  good  authority,  which  also 
establish  the  doctrine  there  laid  down. 

The 
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The  objection  that  it  does  not  appear  whether  or  not 
the  notes  paid  by  the  Plaintifl&  were  due,  is  imswered 
by  the  allegation  that  the  Pl«nti£&  were  forced  Imd 
obliged  to  pay  them. 

It  is  not  necessary  to  decide  the  question,  whether  a 
verdict  recovered  against  the  Defendant  in  tfiis  joint 
action,  by  all  the  partners,  could  be  pleaded  in  bar  to 
[Separate  aetions  brought  agaihsc  him  by  each  of  the 
partners ;  but  if  the  partners  have  been  injured  in  tlmr 
sepatate  capacities  they  have  each  a  right  to  maintain 
his  separate  action. 

Upon  all  the  grounds  which  have  been  presented  to 
the  Court,  I  am  clearly  Of  opinion  that  thb  action  is 
maintainable. 


Bt;ftttouoH  J.  The  action,  in  my  ophiion,  is  verf 
properly  brought,  ahd  will  be  productive  of  considerilbie 
benefit  to  the  public,  by  teaching  the  conductors  df 
newspapers  to  act  with  greater  caution  than  they  have 
recently  displayed.  It  has  been  argued,  that  separate 
actions  ought  to  have  been  brought,  because  i^e  Plain- 
tiffs had  not  each  an  equal  interest  in  then*  business; 
but  how  can  that  be  known  to  the  Court?  The  ease  is 
precisely  similar  to  that  of  Cooke  v.  Baichelnr,  and  the 
declaration  is  sufBciendy  certain.  Ko  question  can  be 
agitated  as  to  whether  the  special  damage  has  been  pro- 
perly set  out  in  this  case ;  for  I  agree  entirely  with  the 
Lord  Chief  Justice,  that  as  the  libel  complained  of  re- 
flected on  the  Plaintiffs  in  the  way  of  their  trade,  di^ 
action  is  maintainable,  without  setting  out  any  special 
damage. 


OAset£%  J.  It  seems  to  me  that,  in  a  case  like  -the 
present,  there  is  no  distinction  in  the  form  of  an  action, 
trfatther  it  is  brought  for  a  firm  consisting  of  many  in-> 

dividuakf 
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jlltldtials,  or  of  a  single  individtHkl.     I  am  df  o^mdon  that  1 6^'6. 

th^defM^rrercantiot  be  supported.  ^^TCT^ 

Jtidgni^nt  for  PlaintilE  ^, 


The  Mayor,  Bailiff,  and  Burgesses  of  the  April  %%. 

Botough  of  BfiRWiciK^ui^oN-TwEBD  t;.  Shanks. 

/"^VENANT  by  the  lessoirs  against  tfaie  assignee  of  In  coyenmt 
the  lessee  6f  a  term  in  eeHain  premises,  which  were  *S^»t  *« 

assignee  or  the 

flUegied   in  the  dednration  to  be  **  situate  within  the  leasee  of  pre- 
Hb^nite  6(  Bereoiek'fipan^Ikoeed.**    The  venue  was  laid  ™»^  ^e- 
in  Kartkumberiand.    General  demotter  and  joinder.*        declaration  as 

situate  within 
Wilde  Seijt  in  support  of  the  demurrer.     The  action  ^^^^^  ^^ 
bisiitg  brdoght  against  the  assignee  of  the  tarni)  is  local,  upon-Tweedt 
dnd  Che  v«iie  should  bate  been  laid  in  Benmck-^uptm-  *«  venue  can- 

^^^  not  be  laid  in 


land* 


'Piuhe  ^&i]%4  (^mfrd.  The  Veniie  is  well  laid,  it  not 
ttisdi^ccly  ^appearing  in  the  declaration  that  the  [iremis^ 
Hfetujtm  th^  <Joanty  of  NoHkAmberland.  There  is'^b 
fliaber  for  Bimmi^k^upon^Tweed^  and  Causes  i(rising  iti 
Aftt  borough  must  be  tHed  in  NtJrthwnberland.  9,4x 
y.  Ctmk.  (^)  B*ilt  '^t  -any  rate  it  is  sufficient  upctti 
general  demurrer,  if  it  does  not  appear  upon  the  d^ 
claration  that  the  premises  are  noC  in  the  county  of 
'Nortkumberland  /  and  there  is  nothing  on  this  declaration 
to  [A#w  that  part  of  the  liberties  oi  Behsnck^upfm-Tteeed 
We  not  in  N&rfhumberiand.  In  the  iime  of  Bdrk&r 
y.  Darner  (i),  which  first  decideidihat  in  covenant  agttitihlt 

ia)  %'BtA^r.  $34.  '  W  CdM.  j9%. 

the 
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1826.        the  assignee  of  a  term  the  Venue  is  locals  the  Defendant 
Th  m"  '    of  P^^*'^^  ^  ^^^  jurisdiction  of  the  Court,  that  the  lands 
Berwick-     demised  lay  in  Ireland^  to  which  plea  the  Plaintiff  de- 
upoN-TwBED  murred.    In  the  Bailiff  of  Lichfield  v.  Slater  (a),  the  De- 
Shanks.      fendant  pleaded  that  the  lands  were  situate  in  the  city  of 
Lichfield  and  county  of  the  same  city ;  which  being  tra- 
versed, Wilies  C.  J.  said,  "  If  it  had  stood  upon  the  de- 
claration only,  the  objection  would  not  have  arisen,  for 
the  premises  there  are  only  said  to  lie  in  the  city  of 
Lichfieldj  and  we  cannot  judicially  take  notice  of  the 
boundaries  of  counties.'^ 

In  the  Mayor  of  London  v.  Ccie  (&),  where  the  pre- 
mises were  in  Middlesex^  the  venue  was  laid  in  London^ 
and  it  was  objected  that  it  ought  to  have  been  laid  in 
Middlesex.  Lord  Kenyon  said,  in  answer,  ^<  It  does 
not  clearly  appear  that  the  land  lies  in  the  ooun^  of 
Middlesex!^ 

Wilde.  It  does  appear  here  that  the  premises  lie 
within  the  borough.  Within  the  liberties  of  the  borough 
is  within  the  borough,  or  the  word  *'  liberties"  has  no 
meaning.  The  decision  in  the  Mayor  of  London  v.  CcXe 
turned  upon  the  statute  of  jeofails,  and  the  defect  was 
cured  by  verdict  Barker  v.  Darner  and  Bailiffi  of 
Lichfield  v.  Slater  shew  that  the  venue  is  local  in  such 
an  action  as  the  present ;  and  the  books  of  practice  fiir- 
nish  a  well-known  suggestion  to  b^  entered  on  the  re- 
cord in  causes  arising  within  the  borough  of  BertDick" 
tgpon^Tweed^ 

Best  C.  J.  This  action  is  undbubtedly  local,  because 
it  arises  on  privity  of  estate,  and  not  on  privity  of  con- 
tract. The  question,  therefore,  is,  whether  it  appears 
on  the  declaration  to  have  been  brought  in  the  wrong 

{a)  mi/es, 431'  (I)  7  T.ILs^S* 

coun(y ; 
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county;  and  upon  examining  the  case  o^ Rex  v.  Caaiej        1826. 
and  the  act  of  parliament  1  &  2  Joe.  1.  c.  28.,  we  think  -^^  Mavor  of 
this  is  the  case.    Berwick  was  originally  part  of  ScoU     Bkrwick- 
landj  and  afterwards  brought  within  the  kingdom  of  oton-Twkbd 
England.     But  though  it  forms  part  of  the  kingdom  of      shanks. 
fiHglandy  it  is  not  within  the  county  of  Northumberland* 
rhe  charter  of  the  inhabitants  of  this  town  has  been 
confirmed  by  act  of  parliament,  and  therefore  we  are 
bound  to  take  judicial  notice  of  it.     They  have  courts 
within  the  borough ;  they  have  the  return  of  all  writs 
out  of  the  courts  at   Westminster ;  and  the  sheriff  of 
Northumberland  has  no  jurisdiction  in  the  borough.    The 
case  of  the  Bailiffs  of  Lichfield  v.  Slata^  b  materially 
distinguishable  from  the  present   In  that  case  WiUes  C.  J. 
said,  he  could  not  take  notice  that  the  city  of  Lichfield    * 
was  co-extensive  with  the  county  of  the  city. 

In  the  present  case  we  must,  under  the  act  of  parlia^ 
ment,  judicially  take  notice  that  the  liberties  of  Berwick 
are  not  in  the  county  of  Northumberland^  and  that  the 
sheriff  of  Northumberland  cannot  enter  them.  As  to  the 
otgection,  that  there  is  no  filacer,  a  writ  may  issue  to 
the  bailifl&  of  the  borough.  Our  judgment,  therefore^ 
must  be  for  the  Defendant 

Judgment  for  Defendant 

The  Court  afterwards  gave  the  Plaintiff  leave  to 
amend  on  payment  of  costs. 
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1826. 


jlpril  %4* 


Walls  v.  AxcH^soif. 


Wherealessee 
quitted,  in  the 
middle  of  his 
teraif  apart- 
ments which 
he  had  taken 
for  a  yeary 
and  the  lessor 
let  them  to 
another  te- 
nant: Held* 
that  she  could 
not  recover  in 
an  action  for 
use  and  occu- 
pation against 
the  lessee  for 
a  subsequent 
portion  of  the 
year  during 
which  the 
apartments 
had  been  un- 
occupied : 
.  Heldy  alsoy 
that  by  the 
admission  of 
another  tenant 
she  dispensed 
with  the  ne- 
cessity of  a 
written  sur- 
render. 


A  SSUMPSIT  for  i^  and  occupation. 

At  the  Middlesex  sittings  before  Best  G.  J.  ii^  tl^i 
torm,  the  case  was  as  follows : 

On  the  Uth  September  1824,  the  Plaintiff  let  furiuabe4 
apartments  to  the  Defendant  at  sixty-fiye  guii^^aa  fof  a 

year. 

The  Defendant  paid  one  quarter's  sept  tp  th^;  I4tt|i 
December^  and  then  quitted  the  lodgings. 

The  apartments  remained  vacant  till  the  9th  Ja^usq^ 
twenty-six  days,  when  the  Plaintiff  let  them  to  apiQthec 
lodger,  at  a  guine^^  a  week.  But  in  the  beginning,  of 
April  the  Defendant's  attorney  paid  the  Pla^itiff  's  ^ 
torney  the  sum  of  7/.  5^^.,  which  had  bfsen  demanded  oj^ 
the  Plaintiff  in  respect  of  the  rent  of  the  apartments* 

The  Plaintiff  continued  to  let  the  apartments  to  o^ff^ 
lodgers  till  the  beginning  of  July;  but  failing  tp  procopa 
lodgers  from  that  time  till  the  14th  Septefntfer^  she;  su^ 
the  Plaintiff  for  21/.  Os*  6d.,  the  sum  requisite  to  complete 
sixty-five  guineas  for  the  year. 

There  being  no  evidence  to  shew  that  the  Plaindff 
had  re-let  the  apartments  on  behalf  of  the  Defendant^ 
the  Lord  Chief  Justice  thought  she  had  rescinded  the 
contract  with  the  Defendant,  and  directed  a  nonsuit. 

Vaughan  Serjt  now  moved  to  set  aside  this  nonsuit, 
and  have  a  new  trial,  on  the  ground  that  nothing 
appeared  in  the  facts  of  this  case  to  discharge  the  De- 
fendant from  his  original  liability.  The  Plaintiff  in  re- 
letting the  apartments  had  let  solely  on  his  account,  and 
had  received  the  rent  to  bb  use.     He  cited  Redpath  v. 

R)bert$i 
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SoberU  {a)y  in  which  it  was  hoklen  that  if  a  tenant  aban- 
don premiisies  without  notice,  the  landlord  is  not  pre- 
cluded from  ^recovering  the  subsequent  rent  by  putting 
up  a  bill  at  tlie  window,  and  endeavouring  to  procure 
another  tenant :  also  MoUett  v«  Braine  {b)p  in  which  it 
was  holden  that  a  lease  from  year  to  year  cannot  be  sur- 
rendered to  the  lessor  by  parole  and  that  a  tenant  who 
quits  in  the  middle  of  a  quarter,  under  an  oral  licence 
from  the  landlord,  is  bound  to  pay  rent  to  the  end  of  the 
year. 

But  the  Court  thought  that  the  Plaintiff  having  pre^ 
eluded  the  Defendant  from  occupying  his  apartments  by 
letting  them  to  another  person,  must  be  taken  to  have 
xescinded  the  agreement,  and  to  have  dispensed  with  the 
necessity  of  a  surrender :  that  she  ought  to  have  given 
the  Defendant  notice,  if  her  intention  was  to  let  the 
apartments  solely  on  his  account:  and  Parke  J.  re- 
ferred to  the  case  of  Llcn/d  v.  Criqiie^  where  the  lessor^ 
having  consented  to  the  introduction  of  another  oc- 
cupier, was  holden  to  have  no  claim  on  the  lessee,  who 
was  under  covenant  not  to  assign  except  with  licence. 

Rule  refused. 


i6S 


1826. 


WAIJL3 

Aicm^soN. 


{a)  $£jp.%%s. 


(i)  %  Camp.  Z03. 


Radenhurst  V.  Bates. 


Jlpnl%6. 


AT  the  last  Warwick  assizes,  before  Best  C.  J.,  the  Where teyeral 
Plaintiff  obtained  a  verdict  for  250/.,  on  a  declar-  jn^'^Jd     ^ 

atioQ  which  stated  that  on  the  i4th  day  of  Febtnmty  agreed  tohorae 

a  coach,  each 

of  them,  one  stage,  on  the  road  from  L  to  B,  and  that,  in  case  of  default,  one  of  them 
•hoold  me  the  defaulter  for  a  penalty  which  should  be  divided  among  the  non-de- 
fiuilters,  hel4»  that  an  action  might  be  maintained  on  the  agreement,  against  a  de« 
fiiulterj  by  the  party  8D  appointed  to  luei  and  that  the  othen  need  not  join  in  the  actioa. 

1825, 
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1 826.         1 825,  at  Birmingham,  in  the  county  of  Warwick^  by  a  oer- 

^        '  tain  afireement  in  writings  then  and  th^re  made  by  and 

V.  between  Plaintiffand  Defendant,  together  with  one  George 

Batis.        Cole,  one  Henry  fVake/ieldj  one  John  Scott,  and  one 
Thomas  Emery,  it  was  declared  that  they  whose  signa- 
tures and  places  of  residence  were  at  the  foot  of  the  said 
agreement,  subjoined  thereby,  mutually  and  reciprocally 
bound  themselves,  each  to  the  other,  under  the  con* 
ditions  and  restrictions  thereinafter  recited,  (that  is  to  say,) 
they  agreed  in  common  accordance  to  forthwith  establish 
a  stage-coach,  to  be  worked  or  conveyed  by  them  respect- 
ively from  Birmingham  aforesaid,  in  the  said  county  of 
Warwick,  to  Ldverpod,  in  the  county  of  Lancaster,  and 
to  be  returned  dr  conveyed  over  the  same  line  of  journey 
to  Birmingham,  in  a  manner  and  time  of  conveying  the 
same  as  thereinafter  stated,  each  of  them  respectively 
thereby  having  described  in  writing  against  their  signa- 
tures severally  that  part  of  the  journey  aforesaid  whidi 
they  and  each  of  them  agreed  to  horse  and  convey  the 
said  coach,  and  the  time  and  manner  of  so  doing,  and 
they  thereby  mutually  and  reciprocally  agreed  each  with 
the  other  that  such  statement  against  their  respective 
signatures  should  be  a  part  of  that  memorandum  of 
agreement :  then,  for  the  better  and  more  immediately 
carrying  the  object  of  that  agreement  into  effect,  they 
further  mutually  and  reciprocally  bound  themselves  each 
to  the  other  to  the  following  stipulated  forfeitures  or 
penalties,  ranged  with  the  specific  condition  to  the  said 
agreement  attached,  and  that  such  forfeitures  or  penalties 
respectively  should,  and  it  was  thereby  severally  agreed, 
be  paid  as  liquidated  damages ;  and  that  Plaintiff  should 
receive  all  and  every  of  such  forfeitures  and  penalties  or 
penalty  that  might  accrue  accordingly,  and  in  default  of 
payment  by  any  of  the  party  or  parties  to  the  said  agree- 
ment, that  Plaintiff  might  and  was  thereby  authorized  and 
empowered  by  them  mutually  to  sue  in  legal  process  for 
the  same;  and  that  the  amount  of  such   forfeiture, 

penalty, 


Radenhurst 
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penalty,  or  penalties,  should  be  divided  amongst  the  1826. 
parties  to  that  agreement  who  should  not  have  sub- 
jected themselves  to  any  such  forfeitures,  penalty,  or 
penalties,  as  aforesaid,  to  the  exclusion  of  any  and  every  Bates, 
defaulter  under  the  circumstances  aforesaid,  as  to  sharing 
in  any  part  thereof.  And  it  was  thereby  severally  and 
conjointly  agreed,  first,  that  every  party  or  person  to  the 
said  agreement  who  should  not  be  ready  at  the  stipu- 
lated time  of  commencing  to  work  and  convey  the  stage- 
coach intended  to  be  established  as  aforesaid  over  that 
part  of  the  journey  that  he  thereby  undertook  and 
agreed  to  horse  and  convey  the  said  coach,  and  did  not 
horse  and  convey  the  same  accordingly,  should  forfeit  the 
sum  of  50/.,  to  be  recovered  and  applied  as  thereinbefore 
recited  and  stipulated*  And  it  was  thereby  further 
fiiutually  and  reciprocally  agreed  that  such  stage-coacb 
or  coaches  should  commence  to  be  conveyed  over  the 
said  journey  on  Monday  the  21st  day  of  March  th^i 
ensuing,  that  is,  two  coaches  daily,  and  every  day,  the 
one  to  leave  Birmingham^  and  the  other  Ldverpool  s  and 
that  the  said  journey  should  he  performed  each  way  in 
thirteen  hours  and  a  half,  the  proportion  of  the  said 
time  assigned  to  each,  being  attached  in  writing  against 
the  signature  of  each  proprietor.  And  in  order  to 
preserve  the  good  faith  indispensable  to  the  well-doing 
of  the  proprietors  of  the  said  coaches,  it  was  mutually 
and  reciprocally  agreed  by  each  with  or  to  the  other, 
that  neither  of  them  should  directly  or  indirectly  be 
concerned  in  or  promote  the  interests  of  any  other 
coach  whatever,  that  might  be  worked  from  the  two 
eKtremities,  namely,  from  or  to  Birmingham  and  Liver* 
poolj  but  that  their  interest  and  best  e£brts  should 
be  applied  to  the  coach  then  in  contemplation,  and 
agreed  to  be  established,  and  for  any  and  every 
violation  of  such  good  faith,  the  person  or  persons 
respectively  should  forfeit  as  a  penalty  200/.,  to  be  re* 
Vol.  III.  I  i  .covered 
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1826.       covered  and  applied  as  in  suoh  cases  theretofore  stipn- 

Radenhurst  ^^'     ^"^  ^^  ^'^^  further  mutually  and  reciprocallj 
V.  agreed  by  the  parties  to  the  said  agreement  that  there 

Bates.  should  be  three  coachmen  and  two  guards  employed  on 
the  said  coaches;  and  it  was  further  agreed  by  the 
parties  that  for  ofBcing  the  coach  at  each  extremity, 
including  stationery,  books,  lights,  porters,  and  clerks, 
one  guinea  should  be  allowed  at  the  Birmingham^  and 
one  guinea  at  the  Liverpool  end  weekly,  and  deducted 
from  the  earnings  of  the  coach  in  accounts  in  progress; 
and  it  was  further  mutually  and  reciprocally  agreed  by 
the  parties  aforesaid,  each  with  the  other,  that  no  party 
or  person  to  the  said  agreement  should  cease  to  coniwy 
the  said  coach,  or  impede  it  on  its  joumies  by  not  cod* 
veying  or  causing  it  to  be  conveyed  over  his  proportion 
of  the  journey,  agreeable  to  his  undertaking,  under  die 
forfeiture  of  100^  liquidated  damages  to  be  paid  by  him, 
to  be  applied  in  manner  aforesaid ;  that  is,  in  the  under- 
standing of  coach  phraseology,  he  should  not  take  off 
his  horses,  unless  he  should  give  three  months'  notice 
in  writing  previously  to  the  proprietors  severally  of  his 
intent  so  to  do ;  and  that  all  the  penalties  should,  and  it 
was  severally  agreed  might  be  retained  by  Plaintiff  oat 
of  any  money  that  might  come  to  his  hands  on  account 
of  the  person  or  persons  subject  to  such  penalty  or  pe- 
nalties. And  Plaintiff  further  saith,  that  the  signatures 
at  the  foot  of  the  said  agreement  subjoined,  and  the 
several  parts  of  the  said  journey  which  the  parties  signing 
the  said  agreement,  and  each  of  them,  agreed  to  hors^ 
and  convey  the  said  coach,  and  which  were  described  in 
writing  against  the  signatures,  were  as  follows,  that  is 
to  say,  Charles  Radenhurst  (the  Plaintiff)  from  Bit- 
mingham  to  Wolvertiampton ;  George  Cole  from  Wolver- 
hampton to  Stafford;  Henry  Wakefield  from  Stqffbri 
twenty  miles  further  towards  Liverpool ;  John  Scott  the 
ground  fix)m  Liverpool  to  Northvdck :  Thomas  Emery 

from 
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fix>m  Sandwich  to  Northwick^  eleyen  and  half  miles,  and       1826. 
back ;  M.  Bates  (the  Defendant)  fourteen  miles  from  d^J^^^J^sx 
Hanky  to  Sandback  and  back,  and  two  hours  to  work  v. 

the  same.  And  the  said  agreement  being  so  made,  after-  Bates. 
wards,  to  wit,  on,  &c.  at,  &c.  in  consideration  thereof^ 
•nd  that  Plaintiff,  at  the  special  instance  and  request  of 
Defendant,  had  then  and  there  undertaken  and  faithfully 
promised  Defendant  to  perform  and  fulfil  the  said  agree- 
ment in  all  things  in  his  part  and  behalf  to  be  performed 
and  fulfilled.  Defendant  undertook,  and  then  and  there 
fiuthfiiUj  promised  Plaintiff  to  perform  and  fulfil  the 
laid  agreement  in  all  things  on  his  part  and  behalf  to 
be  performed  and  fulfilled.  And  Plaintiff  further  saith 
that  afterwards,  to  wit,  on,  &c.  at,  &c  it  was  stipulated 
and  agreed,  by  and  between  the  said  parties  to  the  said 
agreement,  that  the  time  for  commencing  to  work  and 
convey  the  said  coach  over  that  part  of  the  said  journey 
over  which  Defendant  so  undertook  and  agreed  to  horse 
and  convey  the  said  coach,  should  be  the2lstdayof 
March  in  the  year  aforesaid,  and  that  afterwards,  to  wit, 
on,  &c  the  said  stage-coach  on  its  said  journey  from 
Birmingham  to  Liverpool  arrived  at  Hanley  aforesaid,  for 
the  purpose  of  being  then  conveyed  by  Defendant  to 
Sandback  aforesaid,  being  his  proportion  of  the  said  jour- 
ney as  in  the  said  agreement  mentioned,  to  wit,  at,  &c« 
and  that  Defendant  was  then  and  there  duly  required  to 
convey  the  said  stage-coach  from  Hanky  aforesaid  to 
Sandback  aforesaid  accordingly ;  yet  Defendant,  not  re- 
garding the  said  agreement,  nor  his  aforesaid  promise 
and  undertaking,  was  not  ready  at  such  stipulated  time 
to  convey,  nor  did,  nor  would,  when  so  required,  convey 
the  said  coach  from  Hanley  aforesaid  to  Sandback  afore- 
said, but  then  and  there  wholly  refused  so  to  do,  con- 
trary to  the  tenor  and  effect  of  the  said  agreement,  and 
of  bis  aforesaid  promise  and  undertaking ;  by  means  of 

1  i  2  which 
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1826*       which  said  several  premises,  Defendant  afterwards^  Co 

R  DENHUR8T  ^^^  ^^^  ^^'  ^*'  ^^'  '^^^^^^^^  liable  to  pay  to  Plaintiff  A© 
V.  staid  forfeiture  of  50/.  liquidated  damages  to  be  applied 

Bates*       Jjj  manner  in  the  said  agreement  mentioned,  when  he 
should  be  thereto  afterwards  requested. 

There  was  a  further  breach  charging  the  Defendattl 
with  having  promoted  the  interests  of  another  coach. 

Vaughan  Seijt.  moved  for  a  rule  to  shew  cause  vfhy 
the  judgment  should  not  be  arrested,  on  the  ground 
that  the  consideration  alleged  for  the  Defaidant's  pro* 
mise  was  a  promise  by  the  Plaintiff,  whereas,  upon 
examining  the  agreement,  the  consideration  appeared  to 
be  a  promise  or  engagement  of  the  Plaintiff  and  several 
others  with  whom  in  effect  the  Defendant  was  a  partn^ 
under  the  agreement,  and,  therefore,  not  liable  to  be 
proceeded  against  at  law;  that  at  all  events  all  the 
other  parties  ought  to  have  joined  in  the  action;  and 
also  that  there  was  no  sufficient  allegation  of  perfonn* 
ance  of  the  Plaintiff's  part  of  the  contract 

A  rule  nisi  having  been  granted, 

Taddy  and  Adams  Serjts.  shewed  cause.  Each  of  die 
parties  to  this  instrument  agrees  to  be  liable  to  all  the 
rest,  and  empowers  one  to  sue;  and  however  neces^aij 
it  might  be  that  all  should  join  or  be  joined  in  a  suit  as 
against  strangers, — as  among  themselves,  none  can  object 
to  a  proceeding  pursuant  to  his  own  agreement.  Such 
an  agreement  constitutes  the  only  mode  by  which  any 
one  of  them  can  be  prevented  from  releasing  another 
from  the  consequences  of  a  violation  of  his  contract 
Each  agrees  with  the  other,  (not  the  others),  respectively; 
each  has  a  separate  interest,  and  each  is  prohibited  fh>m 
doing  certain  acts  in  their  nature  several. 

Such 


IN  THE  Seventh  Year  op  GEO.  IV.  469 

Such  an  agreement  is  clearly  valid;  Davies  v.  Ha*uy       1826. 
kins  (a),  Omston  v.  Ogle  (i),  Barton  v.  Hanson  (c) ;  and  J^^^^V^ 
performance  on  the  part  of  the  Plaintiff  is  sufficiently  ^, 

alleged  in  the  averment  of  the  arrival  of  the  coach  at  the       Bate& 
place  at  which  the  Defendant  was  to  horse  it. 

Vatighan^  in  support  of  the  rule,  urged  in  addition  to 
the  objections  started  on  obtaining  the  rule  nisij  the 
want  of  reciprocity  in  the  agreement.  If  the  Plain- 
tiff were  a  defaulter,  how  were  the  other  parties  to  sue 
bim? 

Cur.  adv»  vuU* 

Best  C.J.  who  gave  the  judgment  of  the  Courts 
(after  stating  the  declaration),  said. 

Several  objections  have  been  made  to  this  declaration 
in  arrest  of  judgment.  First,  it  has  been  insisted  that 
this  agreement  makes  the  parties  to  it  partners,  and,  there^ 
fore,  if  any  of  them  have  any  claims  against  the  others^ 
they  must  go  into  a  court  of  equity.  What  is  sought  to 
be  recovered  by  this  action  is  not  partnership  property ; 
the  Plaintiff  and  the  Defendant  are  not  tenants  in  com- 
mpn  of  it ;  the  Defendant  has  no  interest  in  it.  It  is  a 
penalty  to  be  paid  by  the  Defendant  to  the  Plaintiff  for 
the  use  of  the  other  contracting  parties,  the  Defendant 
himself  being  by  the  agreement  expressly  excluded  from 
any  share  of  it.  There  are  no  accounts  to  be  settled  be- 
fore this  claim  can  be  decided,  and,  therefore,  no  one 
reason  why  this  case  may  not  be  disposed  of  in  a  court  of 
Jaw,  or  why  the  parties  should  be  subjected  to  the  ex- 
pence  and  delay  that  must  attend  a  suit  in  equity.  The 
courts  of  law  should  be  careful  not  to  narrow  their  juris- 
diction.  Wharever  complete  justice  can  be  attained  in  a 

(«)  3  -flf.  y  5.  488.  (t)  i$JSMti  538.  (0  %  Taunt.  49- 

lis  court 
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1826.       court  of  law,  a  suit  should  be  enteitained  if  the  thing 

Radenhubst  ^^5™^  b®  ^  l^g^  *"^<i  ^^^  ^^  equitable  ri^t* 

V.  The  second  objection  is,   that  all  the  contracting 

^^'^^       parties  amongst  whom  the  penalties  are  to  be  divided, 
should  have  joined  in  the  action. 

We  think  that  the  members  of  a  firm  cannot,  by 
agreement,  give  an  authority  to  any  one  of  them  to 
bring  an  action  in  his  name  against  persons  not  memi- 
bers  of  the  firm ;  but  where  several  parties  create  by 
agreement  penalties  to  be  paid  by  one  of  them  to  the 
others,  we  see  no  objection  to  their  empowering  cme  to 
sue  for  the  others.  Such  an  agreement  is  in  effect  an 
undertaking  not  to  object  on  account  of  all  who  ought 
otherwise  to  have  been  joined  in  the  action  not  being 
joined. 

If  there  had  been  any  thing  in  this  objection,  it  might 
have  been  taken  in  Davies  v.  Hawkins^  but  it  was 
not  started  either  by  the  bench  or  bar.  Corporations 
often  make  bye-laws,  and  by  those  laws  direct  that 
penalties  s^all  be  recovered  against  their  members  in 
actions  brought  by  the  head  of  the  corporation  for  the 
use  of  the  corporation.  Such  actions  are  properly 
brought  in  the  name  of  the  head  of  the  corporation 
only,  {a)  The  right  to  maintain  actions  by  corporations, 
is  founded  on  agreement  between  the  members,  as  in 
the  present  case. 

The  third  objection  is,  that  there  is  no  mutuality  in 
the  agreement,  because  if  the  Plaintiff  incurred  a  penalty 
he  could  not  sue  himself.  That  would  be  a  case  not 
provided  for  by  the  agreement,  and,  therefore,  all  the 
other  contracting  parties  who  had  incurred  no  penaltyi 
must  join  in  the  action  against  him ;  they  would  thus 
obtain  equal  redress,  although  not  in  precisely  the  same 
manner. 

{a)  See  z  Boj.  ^Pui.  98.,  and  the  cates  there  cited. 

Where 
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Where  an  act  of  parliament  directs  that  a  company        1826. 
shall  sue  and  be  sued  in  the  name  of  their  clerk,  and  he 
has  a  claim  against  them  for  wages,  he  cannot  sue  him- 
self but  must,  notwithstanding  the  provision  in  the  act,        Bates. 
sue  the  company. 

The  next  objection  is,  that  the  consideration  of  the 
Defendant's  promise  is  not  correctly  set  out  in  the  de- 
claration. It  is  insisted  that  it  should  have  been  stated, 
that  he  made  his  promise  to  fulfil  the  agreement  in  con- 
sideration of  all  the  other  contracting  parties  having 
promised  him  to  fulfil  the  agreement  on  their  parts,  and 
not  as  it  is  stated  in  the  declaration,  in  consideration  of 
the  plaintififs  having  promised  to  fulfil  his  part  of  the 
agreement. 

But  the  agreement  is  set  out,  and  it  is  stated,  that,  in 
consideration  of  the  premises,  the  Defendant  undertook. 
This,  we  think,  is  sufficient,  and  that  the  other  allegation 
is  surplusage. 

The  last  objection  is,  that  it  is  not  averred  that  the 
Plaintiff  or  the  other  contracting  parties  performed  their 
parts  of  the  agreement.  It  does  appear  on  the  de- 
claration that  the  coach  was  brought  to  the  Defendant's 
house,  from  whence  he  was  to  convey  it  on.  This  is 
the  only  thing  that  looks  like  a  condition  precedent  to 
the  performance  of  the  Defendant's  duty.  Although 
this  may  not  be  set  out  with  perfect  precision,  we  think 
it  cannot  be  objected  to  after  verdict.  The  Plaintifi^ 
therefore,  may  recover  the  50^. 

With  respect  to  the  200/.  for  supporting  another 
coach,  there  was  no  condition  precedent  to  be  performed 
by  the  plaintiff  before  he  could  recover  that  penalty ; 
and,  therefore,  we  think  that  after  verdict  no  objection 
can  prevail  against  the  Plaintiff  recovering  that  penalty 
on  account  of  want  of  averment  of*  the  performance  of 
any  duty. 

Rule  discharged. 

li  4 


#72  CASES  IN  EASTER  TERM 

J826L 


April %'!.  Blyth  r.  Bampton. 

WjaJntlflrptir.    npjjj.  declaration  stated,    that  in  consideration  the 

chased  a  hone   X  ,     ,  ' 

for  $$1.^  the  Plaintiff  would  buy  of  the  Defendant  a  horse  for  a 

Defendant  certain  price,  to  wit,  ^iL^  the  Defendant  undertook  the 

him  sound  horse  was  sound.     Breach ;  want  of  soundness* 
and  agreeing         At  the  trial  before  Best  C  J.  last  Warmch  assizes,  it 

5°  ?^  \C  ^^  proved  that  Plaintiff  was  to  have  the  horse  for  55/^ 

florae  did  not  but  Defendant  was  to  give  a  pound  back  if  the  horse  did 

bring  Plaintiff  bring  the  Plaintiff  4  or  5  pounds. 
The  aver-         "^^^   Chief  Justice    held   this  a  &tal  variance  and 

ment  in  the      directed  a  nonsuit. 

deckuation 

was,  that  m 

consideration         WUde  Serj.  moved  for  a  rule  nid  to  set  aside  the  non-' 

the  Plaintiff  gyjj^  ^^^  [jj^yg  ^  u^^  ^j-ial.  He  contended  that  the  sub- 
the  Defe^ant  stAHce  of  the  declaration,  was,  that  the  Plaintiff  had 
a  horse  for  a  agreed  to  buy  the  Defendant's  horse.  That  this  was  the 
certain  price,  ^^.^^  consideration  on  which  the  Defendant  had  been  in- 
tibe  Defendant  i^uced  to  warrant  him  sound*  The  price  was  imma^ 
undertodk  the  terial,  and  laid  under  a  viz. ;  and  the  Defendant's 
sound  •  agreement  to  return  1/.  on  a  contingency,  might  have 

Held,  a        been  the  subject  of  a  cross  action,  but  was  no  part  of  the 
^?"*?*^%        consideration  for  the  warranty  of  soundness.     In  Glad' 

QaseUt  J.  v  i*       , 

^itJtntiente.     ^ione  v.  Neale  (a),  a  contract  for  the  purchase  of  about 

eight  tons  of  hemp  was  stated  under  a  viz.  in  the  decla- 
ration as  a  contract  for  eight  tons ;  and  this  was  held  no 
variance.  And  in  Crispin  v.  Williamson  {b\  a  contract 
for  oranges,  without  any  specification  of  price,  was  held 
to  be  well  described,  as  a  contract  for  oranges  at  a  price 
laid  under  a  viz.     A  rule  having  been  granted^ 

(n)   i^Eaitj  Aio.  {b)   Z  Taunt.  107. 

Bosanguet 
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Bosanquet  Seijt  shewed  cause.  This  was  a  condi^ 
tional  contract,  and  is  improperly  described  as  having 
been  absolute. 

The  consideration  for  the  Defendant's  warranty  was 
the  sum  of  BbL^  subject  to  a  reduction  of  1/.  upon  a  con- 
tingency; and  the  declaration  alleges,  that  it  was  ab- 
solutely the  sum  of  SSL  The  cases  cited  do  not  apply, 
because  the  contract  in  them  was  not  conditional. 


47S 
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Blyth 
Bamptov. 


Wilde  was  heard  in  support  of  his  rule. 

Best  C.  J.  After  regretting  the  state  of  the  law  with 
respect  to  variances,  and  pointing  out  the  expediency  of 
adhering  to  the  decisions  on  the  subject,  in  order  that 
the  inconvenience  might  be  generally  felt,  and  the  law 
altered,  held  that  this  was  clearly  a  conditional  agree- 
ment ;  that  it  had  been  stated  in  the  declaration  as  an 
unqualified  agreement ;  and  that,  therefore,  according  to 
all  the  principles  and  decisions  on  the  subject,  the  al- 
legation could  not  be  sustained.  In  the  two  cases  re^ 
ferred  to,  a  variation  in  respect  of  amount  and  price  had 
^en  holden  not  material ;  but  there  was  no  case  which 
went  the  length  of  deciding  that  a  conditional  contract 
could  be  declared  on  as  absolute. 

Parke  J.  and  Burrough  J.  expressed  opinions  to 
the  same  effect 


Gaselee  J.  differed :  he  thought  the  price  immaterial, 
especially  when  laid  under  a  videlicet ;  and  further,  that 
the  price  agreed  on  had  been  correctly  stated  in  the 
declaration.  But  the  price  being  settled  at  SSL,  the 
Defendant  had  entered  into  two  engagements,  one,  that 
the  horse  was  sound,  the  other,  to  return  1/.  if  the 
Plaintiff  did  not  get  4/.  or  Si.  by  him.  It  was  sufficient 
in  the  first  instance  for  the  Plaintiff  to  sue  upon  the 

breach 
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breach  of  one  of  these  engagements,  and  he  might  after- 
wards have  demanded  the]l/.  in  case  the  horse  were  not^ 
upon  offering  him  to  sale  within  a  reasonable  time,  sold 

for  4/.  more  than  55L 

Rule  discharged. 


jtprU%g, 


Gregory  v.  Doidge  and  Another. 


The  x-uuuuuy 

who  had  oc- 
capied  lands 
under  ji»t 
upon  A»*9 
death  entered 
into  an  agree- 
ment to  pay 
rent  to  the 
Defendant* 
and  paid  z/» 
as  anacknow« 
liedgment  of 
his  title»  being 
ignorant  that 
it  was  dis- 
puted* 

It  turning 
out  afterwards 
that  the  De- 
fiendant  had 
no  claim  to 
the  property^ 

Heldythat 
the  Plaintiff 
might  dispute 
the  Defend- 
ant's title  in  a 
plea  of  non- 
tenuit  in  re* 
fkvin. 


J^EPLEVIN. 

Avowry  for  rent  arrear,  with  the  usual  allegation 
that  the  Plaintiff  held  the  close  in  which,  &c.,  as  tenant 
thereof  to  the  Defendant  Doidge  by  virtue  of  a  demise 
thereof  to  the  Plaintiff  theretofore  made* 

Plea,  non  tenuit,  and  issue  thereon. 

At  the  trial  before  Gaselee  J.,  last  Cornwall  assizes,  it 
appeared  that  one  Beare  died  seised  of  the  close  in 
which,  &c«,  as  heir  ex  parte  matemd,  and  that  the  De- 
fendant Doidge  who  was  heir  ex  parte  patemdj  had  dis- 
puted with  another  claimant  the  possession  of  the  pro- 
perty; but  that  after  the  death  of  Beare,  Doidg^s 
brother  went  to  the  Plaintiff,  who  had  occupied  as  lessee 
of  Beare,  and  induced  him  to  pay  Is.  as  an  acknowledg- 
ment oi  Doidgeh  title.  The  Plaintiff  stated  at  the  same 
dme  that  his  annual  rent  was  7/.,  and  it  was  agreed  that 
the  price  of  depasturing  some  catde  of  the  Defendant's 
should  be  deducted  from  the  amount  of  the  rent.  This 
agreement  was  made  by  the  Plaintiff  in  ignorance  of  the 
defect  in  Doidg^s  tide.  Notwithstanding  some  con- 
flicting testimony  about  the  agreement,  a  verdict  was 
found  for  the  Defendant,  the  learned  Judge  reserving  to 
the  Plaintiff  the  liberty  of  moving  to  enter  a  verdict  for 
himself  if  this  Court  should  be  of  opinion  he  could, 

after 
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ftfter  the  acknowledgment  above  statedi  dispute  the  De- 
fendant's title  in  a  plea  of  non  tenuit. 

Wilde  Serjt,  having  obtained  a  rule  nisi  accordinglji 

Peake  Serjt,  who  shewed  cause,  argued  that  the 
Plaintiff  having  acknowledged  the  Defendant's  tide,  and 
having  agreed  to  the  amount  of  rent  he  should  pay, 
could  not  afterwards  dispute  the  tide:  Alchome  v. 
Gomme  (a) .-  and  though  a  distinction  had  been  made 
where  a  tenant  did  not  originally  receive  possession  of 
the  land  from  the  avowants,  Rogers  v.  Pitcher  {b\  yet  the 
Plaintiff  in  the  present  case  was  concluded  by  having 
accepted  a  new  demise  from  the  Defendant    But 

The  Court  was  clearly  of  opinion  that  the  Plaintiff 
having  come  into  possession  under  a  former  owner,  and 
having  entered  into  this  agreement  in  ignorance  of  the 
defect  in  the  Defendant's  tide,  might  now  shew  that  the 
Defendant  was  not  his  landlord.  They  considered  the 
principle  to  have  been  clearly  established  by  Bogers  v. 
Pitcher^  and  the  language  of  BuUer  J.  in  Williams  v. 
Bartholomew  {c\  <*  If  the  tenant  could  have  proved  that 
his  attornment  proceeded  on  the  misrepresentadon  of 
him  who  claimed  as  remainder-man,  he  might  have 
proved  that  another  was  sdll  alive  and  endded ;''  and 
they  mentioned  as  precisely  in  point  the  case  of  Fenner 
T.  Duplock  {d\  in  which  it  was  holden  that  payment  of 
rent  by  a  lessee  to  a  lessor,  after  the  lessor's  dde  had 
expired,  and  after  the  lessee  had  had  nodce  of  an  ad- 
verse claim/  did  not  amount  to  an  acknowledgment  of 
tide  in  the  lessor,  or  to  a  virtual  attornment,  unless  at 


(fl)  a  Blngb.  54. 
(b)  6  Taunt,  aoa. 


Id)  %Bsngb,  xo. 


the 
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1626.  the  time  of  payment  the'  lessee  knew  the  precise  nature 

\,    -   ^^  of  the  adverse  claim,  or  the  manner  in  which  the  lessor's 
Grbgory 

^^  title  had  expired. 
Bomcffi.  Rule  absolute. 


April  i8.  De  BeROABECHE  V.  PiLLIN. 

Where  the  ac-    ASSUMPSIT  against  the  drawer  of  a  bill  of  exchange 
blU  of  ex-  directed  to  W.  A.  Souths  who  accepted  it  according 

change  accepts  to  the  usage  and  custom  of  merchants  payable  at  SykeSy 

it  payable  at  a  g^^^j^   ^j  q^ 

banker  89  it  u 

not  necessaiy        Averment,  that  when  the  bill  became  due,  it  was  duly 

m  ui  actbn      presented  and  shewn  to  and  at  the  said  Sykes^  Srutiihj 

d^er  to  al-    ^^  ^'  ^'^^  payment,  according  to  the  custom,  and  pay- 

lege  that  the     ment  idiereof  was  then  and  there  required,  according 

bill  was  pre-     |.^  ^^  tenor  and  effect  of  the  said  bill  and  acceptance, 

sented  to  the 

acceptor  in       but  that  the  said  Sykes^  Snaith^  and  Co.  did  not  pay  the 

person,  if  there  sum  of  money  in  the  bill  specified,  or  any  part  thereof 

that  it  was       ^^^  ^^^  South  s  of  which  premises  the  Defendant  after- 

duly  presented  wards  had  notice. 

at  the  bankers.  Demurrer,  assigning  for  cause^  that  the  bill  was  ac- 
cepted by  Souths  payable  at  Sykes^  Snaith,  and  Co.,  and 
it  is  not  expressed,  nor  does  it  appear  in  the  declaration, 
that  the  words  ^  not  elsewhere"  are  contained  in  the 
acceptance,  or  any  other  words  denoting  that  South 
would  not  pay  the  bill  elsewhere  than  at  Sykes^  Snaith^ 
and  Co.,  whereby,  and  by  force  of  the  statute  in  that 
case  lately  made  and  provided,  the  acceptance  of  the  bill 
was  general,  and  not  special,  and  due  presentment  to 
South  of  such  bill,  when  due  and  payable,  ought  to  have 
been  alleged,  whereas  no  presentment  of  the  bill  to  Sotdh 

Is 
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is  alleged :  and  also,  that  no  due  presentment  of  the  bill 
is  alleged  in  the  declaration. 

Spankie  Serjt  in  support  of  die  demurrer.  What- 
ever might  be  the  case  as  against  the  acceptor,  as  against 
the  drawer,  presentation  must  be  shewn  according  to  the 
terms  of  the  bill.  Now,  under  the  provisions  of  1  G.  4. 
c.  77.  this  acceptance  is(  a  general  acceptance,  and  under 
a  general  acceptance,  presentation  must  be  made  to  the 
acceptor ;  but  presentation  to  Sykes  and  Co.  is  very  dif- 
ferent from  presentation  to  the  acceptor  at  the  house  of 
&/kes  and  Co.  which  ought  to  have  been  averred,  or  at 
least  that  the  acceptor  could  not  be  found  there. 

Best  C.  J.  By  the  1  &  2  G.  4.  c  77-)  it  is  enacted, 
^^  That  if  any  person  shall  accept  a  bill  of  exchange, 
payable  at  the  house  of  a  banker  or  other  place,  without 
farther  expression  in  his  acceptance,  such  acceptance 
shall  be  deemed  and  taken  to  be,  to  all  intents  and  pur- 
poses, a  general  acceptance  of  such  bill ;  but  if  the  ao 
ceptor  shall  in  his  acceptance  express  that  he  accepts 
the  bill,  payable  at  a  banker's  house  or  other  place  only,  ' 
and  not  otherwise  or  elsewhere,  such  acceptance  shall 
be  deemed  and  taken  to  be,  to  all  intents  and  purposes, 
a  qualified  acceptance  of  such  bill,  and  the  acceptor 
shall  not  be  liable  to  pay  the  said  bill,  except  in  default 
of  payment  when  such  payment  shall  have  been  first 
duly  demanded  at  such  banker's  house  or  other  place." 

The  result  of  the  act  is,  that  though  a  bill  be  by  the 
acceptance  made  payable  at  a  particular  place,  still  the 
acceptance  is  to  be  esteemed  a  general  obligation,  and 
tJie  acceptor  may  be  called  on  elsewhere,  as  well  as  at 
the  place  indicated.  But  though  the  legislature  has 
provided  that  the  acceptor  may  be  called  on  elsewhere, 
it  has  not  made  it  compulsory  on  the  holder  to  go  else- 
where.   It  has  been  argued,  indeed,  that  at  all  events^ 

the 
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the  acceptor  should  himself  be  called  on  at  the  place 
indicated)  though  the  holder  is  excused  by  the  act  fix>m 
presenting  his  bill  to  the  persons  who  carry  on  business 
at  that  place;  — or,  that  at  least  it  should  be  averred  that 
the  acceptor  was  called  on  there  and  could  not  be  found* 
But  such  an  avermait  would  be  absurd ;  for  the  accep- 
tor is  never  expected  to  be  therci  but  his  money.  It  is 
sufficient,  therefore,  to  all^e,  as  in  the  present  declar- 
ation, that  demand  was  made  there  for  the  money. 


Park  J.  The  construction  of  the  act,  which  has 
been  contended  for,'  is  absurd ;  for  if  an  acceptor  must 
be  always  present  at  his  bankers,  where  would  be  the 
convenience  of  making  the  bill  payable  at  the  bankers. 
The  bill  was,  according  to  the  averment,  ^'  duly  pre- 
sented for  payment*" 

« 

BuRROUGH  J.  Presentation  to  the  acceptor  in  per- 
son has  been  dispensed  with,  by  his  pointing  out  the 
bankers,  as  the  place  at  which  payment  of  the  bill  mi^t 
be  obtained. 


Gaselee  J.  concurred. 


Judgment  for  the  Plaintiff 


Maji* 


Sprott  v.  Powell  and  Another.' 


Vestiymen         A  CTION  for  the  amount  of  an  attorney's  bill, 
who  signed  a 


resolution. 


At  the  last  Maidstone  assizes,   before  the  Lord 


ordering  the     Chief  Baron,  the  case  appeared  to  be  as  follows : 
pirish  sur- 
veyor to  take  steps  for  defending  an  indictment  for  not  repairing  a  road,  were  held 
not  to  be  responsible  for  the  payment  of  the  attorney  employed  by  the  surveyor. 

At 
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At  a  special  vestry  for  the  parish  of  Speldhitrstj  holden 
in  April  I82I9  the  following  resolutions  were  entered 
into: 

^^  SpeWiurst  parish.  At  a  special  vestry,  held  in  the 
said  parish,  the  27th  April  1821,  (pursuant  to' public 
notice,)  for  the  purpose  of  taking  into  consideration  the 
propriety  of  resisting  an  indictment  instituted  against 
the  inhabitants  of  the  said  parish  to  compel  them  to  re* 
pair  a  certain  piece  of  road ; 

'^  Resolved,  that  the  above  indictment  be  opposed. 

^*  2d.  That  the  surveyors  be  desired  to  take  the 
necessary  steps  for  carrying  the  first  resolution  into 
effect''  Signed  by  the  two  Defendants  and  six  other 
parishioners* . 

The  Plaintiff  at  this  time  was  present  as  vestry  clerk, 
and  Robert  Fry^  the  then  surveyor,  gave  him  instruc- 
tions to  defend  the  indictment. 

The  indictment  was  defended. 

In  October  1824<,  the  Plaintiff  delivered  his  bill  to 
,  James  Bichardson,  the  then  surveyor,  but  who  had  not 
been  surveyor  in  1821.  The  bill  was  headed,  **  The 
surveyors  of  the  parish  of  Speldhurst  Drs.  to  Walter 
SprottJ^  Richardson  refiising  to  pay,  the  Plaintiff  com- 
menced the  present  action  against  the  Defendants.  They 
resisted  payment  on  the  ground  that  the  surveyor  for 
the  current  year  was  the  person  who  ought  by  a  rate  on 
the  parish  to  raise  the  necessary  funds,  and  from  time  to 
time  to  satisfy  claims  such  as  that  made  by  the  Plaintiff. 
This  was  expressly  provided  for  by  the  IS  G.S.  c.78. 
5.  56.  by  which  it  is  enacted,  <*  That  if  the  inhabitants 
of  any  parish,  township,  or  place  shall  agree  at  a  vestry 
or  public  meeting  to  prosecute  any  person  by  indict- 
ment for  not  repairing  any  highways  within  such  parish, 
township,  or  place  which  they  apprehend  such  person 
is  obliged  by  law  to  repair,  or  for  committing  any  nui- 
sance upon  such  highways,  or  shall  agree  at  such  vestry 

meeting 
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meeting  to  defend  any  indictment  or  presentment  pre- 
ferred against  any  such  parish,  township,  or  place,  it 
shall  and  may  be  lawful  for  the  surveyor  of  such  parish, 
township,  or  place,  to  charge  in  his  account  the  reason- 
able expences  incurred  in  carrying  on  or  defending  such 
prosecution  or  defence  respectively,  after  the  sanie  shall 
have  been  agreed  to  by  such  inhabitants  at  a  vestry  or 
public  meeting,  or  allowed  by  a  justice  of  the  peace  vrith* 
in  the  limit  where  such  highwayjshall  be,  which  expences 
when  so  agreed  to  or  allowed,  shall  be  paid  by  such 
parish,  township,  or  place,  out  of  the  fines,  forfeitures, 
compositions,  payments,  and  assessments  authorized  to 
be  collected  and  raised  by  virtue  of  this  act." 

They  also  relied  on  Lanchester  v.  Freaoer  {a\  and 
Lanchester  v.  Tricker.  (5) 

Under  the  direction  of  the  learned  Chief  Baron,  who 
referred  to  Higgins  v.  Livingston  {c\  a  case  heard  on 
appeal  from  Scotland  to  the  House  of  Lords,  as  a  deci- 
sion in  favour  of  the  demand,  a  verdict  was  taken  for 
the  Fiaintiff,  with  liberty  for  the  Defendants  to  move  to 
enter  a  nonsuit. 


Taddy  Serjt.  having  obtained  a  rule  nisi  accordingly, 


Bosanquet  and  Wilde  Seijts.  shewed  cause*  In  em* 
ploying  the  Plaintiff,  the  surveyor  acted  only  as  agent 
to  the  Defendants,  and  they  were  equally  liable  as  if  they 
had  named  him  and  employed  him  themselves.  The  act 
of  parliament  did  not  take  away  the  Plaintiff's  commcm 
law  remedy  against  those  by  whom  he  had  been  em- 
ployed. But  the  act  itself  gave  him  no  remedy  in  a  case 
like  the  present ; 

The  47th  section  requires  that  the  accounts  of  the 
surveyor  should  be  annually  made  up  and  presented 


(«)  »£iis^.36x.         (Jf)  iBingb.%ou 


(r)  Not  yet  rqxxtedi 
fifteen 
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fifteen  days  before  the  special  sessions  held  in  the  week 
after  the  Michaelmas  sessions.  The  Plaintiff's  bill,  from 
the  duration  of  law  proceedings,  could  not  be  made  out 
till  two  or  three  years  after  he  was  first  employed,  and* 
how  could  he  charge  successive  sets  of  surveyors  with 
firacticitaal  portions  of  an  incompleted  expence?  The 
statute  called  on  the  magistrates  to  allow  the  surveyor's 
bill,  but  how  could  they  judge  of  it,  or  allow  it,  without 
seeing  the  whole  at  once  ?  and  if  they  refused  to  allow 
it,  as  the  Court  of  King's  Bench  would  not  grant  a 
mandamus  against  the  magistrates  in  such  a  case,  what 
remedy  had  the  Plaintiff  against  the  surveyor  ?  The 
only  question,  therefore,  was,  whether  or  not  he  had 
been  employed  by  the  vestry,  for  if  employed  by  them, 
every  person  attending  was  individually  respcmsible. 
In  Honehf  v.  BeU  {a\  which  was  a  bill  filed  against  the 
commissioners  of  a  certain  navigation  in  YorkshirCf 
AskhttrstJ.  said,  ^^  I  think  the  Defendants  are  personally 
liable ;  it  would  be  hard  that  the  Plaintiff,  who  has  done 
the  work  at  a  reasonable  price^  should  have  no  remedy." 
And  in  Eaton  v.  BeU{b\  it  was  holden  that  commissioners 
of  an  inclosure  were  privately  responsible  to  their  bankers 
for  drafts  drawn  in  respect  of  the  inclosure^  though  the 
drafts  required  the  bankers  to  place  the  sums  mentioned 
in  them  to  the  drawers'  account  as  commissioners. 

In  like  manner  in  Higgins  v.  Ldvingston  the  commis- 
sioners of  a  turnpike  between  Edinburgh  and  Glasgow, 
were  held  responsible,  in  their  private  capacity,  to  per- 
sons employed  by  them  about  the  construction  and  re- 
pair of  the  road.  And  in  Brook  v.  Guest  (r)  Abbott  C.  J. 
held  a  churchwarden  individually  responsible  to  a  per*- 
son  whom  he  had  employed  to  draw  plans  of  a  churck 
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for  the  inspection  of  the  commissioners  for  building  neiT 
churches  under  58  G.  3.  c.  ^l. 

These  decisions  were  not  adverted  to  in  the  arguments 
in  Lanchester  v.  Frewer^  and  Lanchester  v.  THcfer,  and 
those  cases  are  distinguishable  from  the  present  on  the 
ground  that  Lanchester  was  a  churchwarden^  and  in- 
stead of  commencing  an  action,  might  have  raised  a  rate 
to  indemnify  himself. 


Toddy  contrd.  So  the  surveyor  in  the  present  case 
was  authorized  under  1 3  G.  3.  to  raise  a  rate  out  of 
which  he  might  have  reimbursed  himself^  upon  pr&> 
sehting  annually  to  a  vestry  or  a  magistrate  the  account 
of  the  expences  incurred  within  the  year;  and  the 
PlaintiiF  was  not  employed  by  the  vestry,  but  by  the 
surveyor.  Even  if  he  had  been  employed  by  the  vestry, 
vestrymen  are  not  individually  responsible  for  orders 
given  by  the  vestry  as  a  collective  body ;  the  reasons 
for  this  are  fully  given  in  Lanchester  v.  I^ewer.  For 
the  performance  of  such  orders  a  rate  is  raised  on  the 
inhabitants  of  the  parish  generally,  and  no  one  would 
attend  to  the  parish  business  at  the  risk  of  being  in- 
dividually responsible.  The  cases  referred  to  on  the 
other  side  are  all  cases  of  commissioners  or  church- 
wardens who  had  power  to  raise  a  fund  for  reimbarsing 
themselves,  and  who  suffered  from  their  own  n^lect. 


Best  C.  J.  The  Court  has  no  intention  of  impeaching 
the  decisions  which  have  been  referred  to  by  the  counsel 
for  the  Plaintiff,  but  which  have  nothing  to  do  with  the 
present  case.  In  the  cases  referred  to  the  parties  volun- 
tarily placed  themselves  in  the  responsible  situation  of 
commissioners,  a  situation  which  bears  no  resemblance 
to  that  of  the  inhabitants  of  a  parish  resorting  to  a 
vestry.     Commissioners  have,  in  almost  every  instance, 

power 
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power  to  raise  tolls,  or  to  impose  assessments^  to  in- 
demnify themselves,  and  they  ought,  therefore,  to  avoid 
entering  into  an  undertaking  until  they  have  money  in 
hand,  or  have  ascertained  that  the  tolls  will  cover  the 
expence.     In  Higgins  v.  Livingston  the  parties  sought 
to  be  charged  were  commissioners  of  a  turnpike  between 
Edinburgh  and  GlasgaWf  and  they  had  the  usual  powers 
of  making   contracts,    raising    tolls^    and    borrowing 
money.     In  Brook  v.  Guest,  and  Lanehester  v.  Frewer, 
the  party  charged  was  a  churchwarden,  and  might  have- 
reimbursed  himself  by  a  rate  for  the  expence  he  had 
incurred  on  behalf  of  the  parish.     Eaton  v.  Bell  was 
decided  on  the  same  principle,  and  it  was  holden  that 
oommisinoners  under  an  inclosure  act  which  empowered 
them  to  make  a  rate  to  defray  the  expences  of  the  en^ 
closure,  were  liable  to  their  bankers  for  the  amount  ot 
drafts  drawn  in  respect  of  the  enclosure.    Bayley  J.  says, 
**  The  Defendants  must  have  known  what  they  had 
cdlected,  and  what  means  they  had  of  collecting  more, 
and  they  ought  to  have  taken  care,  before  they  drew 
drafts,  that  they  had  money  to  reimburse  the  persons 
who  advanced   money  on  those  drafts."     He  puts  it 
expressly  on  the  ground  that  the  Defendants  had  the- 
means  of  raising  rates  to  reimburse  themselves ;  and  the 
same  observation  is  applicable  to  the  case  of  Horsly  v. 
Bell.     The  Defendants  in  the  present  case  have  not 
voluntarily  engaged  in  any  commission,  nor  have  they 
any  means  of  raising  tolls  to  indemnify  themselves. 

They  have  merely  met  in  a  vestry,  and  agreed  to  cer-* 
tain  resolutions ;  they  have  not,  as  it  has  been  asserted, 
employed  the  Plaintiff  as  an  attorney,  for  the  resolutions 
agreed  to,  order  the  surveyor  to  take  measures  for  defend'o 
ing  the  indictment,  and  according  to  the  1  d  G.  3.  c.  78.  s.  56. 
whatever  is  done  in  this  respect  must  be  done  under  the 
surveyor's  authority ;  he  is  to  carry  on  the  proceedings, 
to  incur  the  expence  in  the  first  instance,  to  charge  it  to 
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the  parish  account  after  it  has  been  agreed  to  at  a  pi4>lio 
meeting,  or  sanctioned  by  th«  order  of  a  magistrate,  and 
to  be  paid  out  of  the  fines,  payments,  and  assessoneiits 
raised  by  virtue  of  the  aot. 

The  persons  who  meet  in  vestry  are  only  to  put  the 
surveyor  in  motion,  and  control  his  charges ;  bat  thegr- 
enter  into  no  personal  undertaking  to  pay  the  parties 
employed  by  him*  This  case  was  depending  threa 
years.  The  inhabitant,  of  a  parish  would  be  in  a  cruel 
situation  if  he  were  to  leave  the  parish  shortly  after 
attending  a  vestry,  and  be  liable  for  years  to  the  charges 
of  a  survey<or  over  whom  he  has  ceased  to  have  any 
control. 

The  vestry  derk  should  have  presented  his  bill  yearly 
that  the  parish  might  determine  Grom  time  to  time  wbe* 
ther  they  would  sustain  the  expence  of  further  pro* 
ceedings,  and  also  that  every  inhabitant  might  be  assessed 
in  his  due  proportion ;  otherwise,  as  I  said  in  the  case 
of  Lanchester  v.  Frewer^  a  man  who  had  but  five  pouodi 
a  year  in  the  parish  might  be  subjected  to  the  same 
burthens  as  men  who  had  a  thousand.  Therefore,  the 
law  wisely  considers  the  resolutions  of  a  vestry,  not  as 
the  personal  undertaking  of  each  vestry  man,  but  as 
nierely  intended  to  put  the  surveyor  in  motion,  who  is 
afterwards  to  be  reimbursed  by  a  regular  rate  upon  the 
whole  parish. 


Park  J.  If  the  law  were  as  the  Plaintiff's  counsel 
have  contended,  no  respectable  inhabitant  would  att^id 
a  vestry  meeting,  and  the  business  of  a  parish  would  fiiU 
into  inferior  hands,  who  would  render  the  whole  a  job» 
It  seems  to  me  that  the  58G. S.  c.^6*  has  decided 
this  case,  and  I  see  no  difficulty  in  it.  The  resolutions 
of  this  vestry  were  such  as  the  act  requires. 

The  surveyor  is  the  proper  person  for  conducting  die 
business,  and  he  is  to  charge  the  pa]9sh  in  his  account 

The 
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The  Plaintiff  had  cmly  to  deliver  his  bill  to  the  surveyor 
de  amno  in  annum  $  the  surveyor  should  have  applied  to 
the  vestry,  and  if  the  vestry  refused  to  make  an  assess- 
ment for  his  charges^  he  might  resort  to  a  justice  of 
peace. 

The  cases  cited  are  distinguishable  on  the  ground  that 
the  parties  in  those  cases  were  chiefly  commissioners, 
who  had  entered  upon  their  functions  voluntarily,  and 
were  able  to  raise  a  fund  for  their  own  indemnity. 

In  Brook  v.  Guest,  a  churchwarden  was  holden  liable 
for  the  expence  of  a  plan  of  a  church  which  he  had  pro- 
cured for  the  approbation  of  certain  commissioners  for 
hnilding  new  churches.  But  the  churchwarden  was  the 
proper  person  to  procure  such  a  plan,  and  he  might 
have  reimbursed  himself  out  of  the  church  rates.  That 
was  the  ground  of  decision  in  Lanchester  v.  Fremer,  and 
much  of  the  reasoning  in  that  case  applies  to  the  present* 
I  am  of  opinion,  therefore,  that  parties  meeting  in  vestry 
are  not  personally  responsible,  and  that  the  rule  which 
has  been  obtained  must  be  made  absolute. 
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BuRRouan  J.  If  the  learned  Chief  Baron  had  known 
the  course  of  business  in  parishes,  he  would  have  had 
no  difficulty  in  this  case.  The  act  of  58  G.  S.  shews 
how  money  is  to  be  raised  for  parish  purposes,  and  how 
applied,  and  the  PlaintifiP  who^  as  vestry  clerk,  must  have 
known  the  course  of  business,  might  have  delivered  his 
bill  by  parts  every  year  to  the  surveyor  in  office,  and  he 
would  have  included  it  in  the  charges  of  the  current  year^ 
by  which  means  the  burthens  would  have  been  thrown 
on  those  who  inhabited  the  parish  at  the  time,  and  who 
ought  to  sustain  it.  The  cases,  therefore,  which  have 
been  cited  do  not  apply,  because  the  surveyor  has  the 
credit  and  land  of  all  the  parish,  upon  which  he  may 
levy  assessments  distributed  in  just  proportions;  and  for 
this  reason  the  surveyor  himself  could  not  have  sued 
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the  Defendants,  if  he  had  paid  the  Plaintiff;  he  ought  to 
proceed  according  to  the  directions  of  the  act,  which 
are  clear,  and  beneficial  to  the  interests  of  all. 

Gaselee  J.  The  present  decision  will  not  impeach 
the  authority  of  any  of  those  which  have  been  referred 
to.  The  Defendant,  and  others  assembled  in  vestry, 
directed  the  proper  officer  to  take  proper  steps  for  re- 
sisting an  indictment  for  the  repair  of  a  road;  they  left 
it  to  the  surveyor  to  employ  an  attorney :  that,  among 
other  circumstances,  tends  to  shew  that  they  meant  to 
incur  no  personal  responsibility,  and  there  is  not  a  pre- 
tence for  saying  that  they  undertook  individually  to  pay 
the  Plamtiff. 

Rule  absolute. 


Maj  %* 


Twiss,  Assignee  of  Wragg,  an  Insolvent,  v. 

White. 


j1.  agreed  to      T^ECLARATION  for  money  had  and  received  by 

**   ^Z  lA  \v^  the  Defendant  to  the  use  of  the  insolvent  before 

copyaold,  tbe 

legtl  title  to      his  discharge,  with  a  count  for  money  received  to  the 

which  had,  by  ^g^  ^f  jjjg  assiffnee.     Pleas,  ireneral  issue  and  set-off. 

mUtake,  been  °  , 

conveyed  to  £.       ^^  ^^^  ^^^  Cambridge  a8si;Bes  before  HolrqydJ.  the 

^.  Bubse-      case  was  as  follows :  — 
quently  wa» 
dischar^^  under  the  insolvent  debtor's  act. 

After  his  discharge,  B.  surrendered  the  copyhold  to  ^.,  who  surrendered  it  to  C^ 
and  C  paid  the  purchase  money  to  D.  on  ^.'s  behalf : 

Held,  that  ji.*s  assignee,  under  the  insolvent  debtors'  act,  might  recover  this 
money  from  D* 

Held,  also,  that  D.  might  retain  out  of  it  his  charges  for  conducting  the  sale  of 
the  copyhold,  and  the  amount  of  a  bond,  which,  at  the  time  of  the  agreement  to  seQ 
the  copyhold,  ji.  had  given  to  D.,  with  a  promise  to  pay  it  out  of  the  proceeds  of 
the  sale. 

On 
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On  the  15th  otjune  1 822,  one  CZ^/zr  agreed  in  writing        1826. 
with  Wragg  to  purchase  of  him  certain  copyhold  pro-        ^wm*^ 
perty.     On  the  28th  oijtdy  1 822,  Wra^  went  to  prison,  v. 

and  was,  after  the  usual  assignment  of  his  property,  dis-       Wmte. 
charged  under  the  insolvent  debtors'  act,  the  12th  De^ 
cember  1822. 

In  the  interval  it  was  discovered,  that  the  copyhold 
which  Wragg  had  agreed  to  sell  to  Clear^  had  by  mis- 
take been  included  in  a  conveyance  of  some  other  pro- 
perty to  Lord  Hardwick^s  trustees  in  the  year  1807. 

On  the  SOth  of  December  1822,  these  trustees,  by  a 
letter  of  attorney  to  the  Defendant  who  had  conducted 
the  business  between  Wragg  and  Clear^  surrendered  the 
copyhold  to  Wragg^  who,  on  the  same  day,  surrendered 
it  to  Clear^  in  consideration  of  220/.  which  was  paid  to 
the  Defendant  for  Wragg  on  the  next  day. 

The  Defendant's  bill,  principally  for  effecting  the 
transfer  of  this  property,  was  111/.  185.  iOd.,  smd  Wragg 
owed  him  40/.  on  bond,  boih  which  debts  he  had,  before 
he  went  to  prison,  agreed  the  Defendant  should  deduct 
out  of  the  proceeds  of  this  copyhold,  when  received. 

The  Defendant  insisted  he  had  a  lien  on  the  proceeds, 
or  a  set-off  against  the  assignee,  to  the  amount  of  these 
two  sums,  and  offered  to  pay  the  Plaintiff  the  balance^ 
68/.  Is.  2d. 

It  was  also  objected  on  the  part  of  the  Defendant,  that 
the  proceeds  of  this  copyhold  estate  having  accrued  to 
the  insolvent  Wragg  after  bis  discharge,  the  Plaintiff 
could  not  recover  them  by  action,  but  only  by  appli- 
cation to  the  insolvent  debtor's  court  to  issue  execution 
on  the  judgment  entered  up  against  the  insolvent  pur- 
suant to  1  G.  4.  c.  119.  5.  SO.  Hepper  v.  Marshal  {a)  was 
relied  on. 

(fl)   %Bingb.  37a. 
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lS26s  A  verdict  was  thereupon  taken  for  6SL  Is.  2d.9  the 

balance  admitted  to  be  due,  with  liberty  for  the  Defeid- 
ant  to  move  io  enter  a  nonsuit  on  the  above  ground^ 
and  for  the  Plaintiff  to  move  to  increase  the  damages  by 
the  amount  of  the  Defendant's  bill  and  bond;  the 
amount  of  the  bill,  supposing  him  to  be  entitled  to  set 
it  ofi^  being  referred  to  an  arbitrator.  Rules  nisi  to  this 
effect  having  been  obtained, 

Wilde  Serjt.  now  shewed  cause  against  the  rule  for 
altering  a  nonsuit,  and  supported  the  rule  for  increasing 
the  damages.  He  argued,  that  though  the  money  due 
on  the  sale  of  the  estate  to  Clear  was  not  paid  till  after 
Wrag^s  discharge,  the  title  to  the  estate  was  vested  in 
Wragg  at  the  time  of  the  transfer  of  his  property  to  the 
Plaintiff,  as  his  assignee  under  the  insolvent  debtor's  act 
Lord  Hardwicke^s  trustees  being  in  possession  of  the 
legal  title  by  mistake,  were,  as  lo  that  estate,  trustees  for 
Wraggy  and  after  the  assignment  trustees  for  the  Plain* 
tiff.  The  trust  properly  having  so  passed  to  him,  he 
was  entitled  to  follow  the  proceeds,  Taylor  v.  Plumer,  (a) 

But  the  Defeildant  had  no  lien  on  the  proceeds  for 
the  amount  of  his  bond,  because  those  proceeds  never 
belonged  to  Wragg^  and  the  engagement  by  him  to  pay 
the  amount  of  the  bond  out  of  those  proceeds  was  there* 
fore  a  nullity. 

Taddy  Seijt,  contra.  Wragg,  at  the  time  of  assign- 
ment  of  his  property  to  the  Plaintiff,  had  not  a  perfect 
equitable  interest  in  the  estate  sold  to  Clear,  but  a  mere 
claim  to  relief  in  equity  against  Lord  Hardwicke's  trustees 
on  the  ground  of  a  mistake ;  and  this  claim  for  relief 
could  not  be  the  subject  of  an  assignment  under  the  in- 
solvent debtor's  act 

(a)  3M.^S.s6%. 

But 
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But  if  he  had  a  perfect  equitable  title,  he  bad  the 
power  of  charging  that  title  with  the  payment  of  the 
bond  and  expences,  and  the  Plaintiff  must  take  it,  if  at 
aU^  subject  to  the  charges  so  attached  to  it 

Best  C.  J.  I  am  of  opinion  the  Plaintiff  is  entitled 
to  the  sum  he  has  recovered  :  he  is  entitled  to  recover, 
in  respect  of  the  proceeds  of  the  estate  which  was  con- 
veyed by  Lord  Hardwick^s  trustees  to  Wraggj  after  his 
discharge  from  prison,  and  the  case  of  Hepper  v.  Mar*' 
skal  does  not  apply  to  the  present.  That  case  decided 
that  the*  assignees  of  an  insolvent  cannot  recover  by 
action,  property  which  accrues  to  an  insolvent  after  his 
discharge,  but  must,  under  the  statute,  apply  to  the  in- 
solvent debtor's  court  to  issue  execution  on  the  judgment 
entered  up  in  their  names  against  the  insolvent.  But 
the  property  in  dispute  in  the  present  case  was  vested 
in  the  insolvent  at  the  time  of  the  assignment  of  his 
effects  to  the  Plaintiff.  The  statute  (1  G.4.  c.119.} 
transfers  to  the  insolvent's  assignee  all  his  equitable  as 
well  as  legal  estate,  and  he  had  an  equitable  interest  in 
the  property,  the  legal  title  to  which  had,  by  mistake, 
been  conveyed  to  Lord  Hardwicki^s  trustees.  This  pro- 
perty they  might  at  any  time  have  been  compelled  to 
reconvey ;  when  they  reconveyed,  the  Plaintiff,  by  de- 
manding the  [proceeds  in  the  hands  of  the  Defendant, 
ratified  the  bargain  which  the  insolvent  had  made  with 
Clearj  and  according  to  the  principles  established  in 
the  case  of  Taylor  v.  Sir  Thomas  Plumer^  the  Plaintiff 
was  entitled  to  follow  the  proceeds  in  the  hands  of  the 
Defendant. 

But  if  the  insolvent  had  an  equitaUe  interest  in  the 
property  sold  to  Clear,  he  had  a  right  to  charge  it  with 
an  equitable  lien,  and  where  a  set-off  has  been  pleaded 
in  an  action  of  assumpsit,  the  assignee  must  take  the 
proceeds  subject  to  that  charge.  It  has  been  urged,  in- 
deed. 


.490  CASES  IN  EASTER  TERM 

1826.  deed,  that  be  could  not  create  a  lien  or  attach  a  charge 
on  the  proceeds  because  they  never  belonged  to  him; 
but  the  charge  attached  on  the  estate  before  it  was  sold, 
and  on  the  proceeds.  It  seems  to  me  that  what  passed 
between  the  insolvent  and  the  Defendant  before  the 
insolvent  went  to  prison,  amounted  to  an  equitable 
pledge  of  the  proceeds  of  the  estate,  whenever  they  should 
come  into  the  Defendant's  hands,  for  the  amount  of  the 
Defendant's  general  bill,  and  for  the  said  sum  on  bond. 
Possession  of  those  proceeds  could  not  tlien  be  obtained ; 
the  case  is  therefore  not  affected  by  those  in  which  it 
has  been  held,  that  a  pledge  of  personal  property, 
the  possession  of  the  property  not  being  delivered  to  the 
pawnee,  is  void.  If  that  agreement  amounted  to  a  good 
equitable  mortgage,  it  may  be  set  up  against  an  action 
for  money  had  and  received,  which  is  an  equitable 
action,  and  in  which  the  Plaintiff  can  recover  no  more 
than  he  is  equitably  entitled  to.  It  is  admitted  that  De- 
fendant is  entitled  to  a  lien  for  his  bill  for  business  done 
relative  to  the  sale;  and  I  am  of  opinion,  that  he  is 
also  entitled  to  retain  to  the  amount  of  the  remainder 
of  his  bill  and  the  forty  pounds.  The  rule  for  a  nonsuit, 
therefore,  must  be  discharged,  and  the  rule  for  in- 
creasing the  damages  must  be  suspended  till  it  shall 
have  been  ascertained  how  much  the  arbitrator  allows 
for  the  Defendant's  bill. 

Park  J.  This  case  is  very  different  from  that  of 
Hepper  v.  Marshal,  in  which  the  property  in  dispute 
did  not  come  to  the  insolvent  till  after  his  discbarge. 
The  insolvent  in  the  present  case,  was  at  the  time  of  the 
assignment  to  the  Plaintiff,  under  the  insolvent  debtor's 
act,  equitable  owner  of  the  property,  the  proceeds  of 
which  the  Plaintiff  now  seeks  to  recover.  Then,  at  a 
time  when  the  insolvent  was  sui  juris  with  respect  to 
this  equitable  property,  he  borrows  on  the  credit  of  it 

money 
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money  of  the  Defendant,  which  he  engages  to  pay  out  1826* 

of  the  proceeds  of  the  sale ;  he  had  a  right  to  charge  ^^wm"^ 

the  property  in  this  way,  and  the  Defendant  is,  there-  ^ 

fore,  entitled  to  retain  the  40Z.     This  he  will  retain,  Whtte. 
with  so  much  of  his  bill  as  an  arbitrator  shall  find  to 
be  due. 

BuRROUGH  J.  The  assignee  takes  the  estate,  subject 
to  the  bargain  which  had  been  made  by  the  insolvent ; 
the  Defendant,  therefore,  is  clearly  entitled  to  the  40/. 
under  the  bond. 

Gaselee  J.     The  estate  of  which  the  Defendant  re- 
ceived the  proceeds,   was  property  belonging  to  the 
insolvent  at  the  time  of  the  insolvency,  and  consequendy 
passed  under  the  assignment     The  money,  therefore^ 
which  the  Defendant  received  in  lieu  of  that  property 
was  received  to  the  use  of  the  assignee,  subject  to  such 
charges  as  the  insolvent  was  entitled  to  attach  on  the 
property,  and  the  assignee  must  take  it  subject  to  those 
charges.     The  rule  for  a  nonsuit,  therefore,   must  be 
discharged,  and  the  rule  for  increasing  damages  be  sus- 
pended till  an  arbitrator  shall  have  ascertained  what 
the  Defendant  is  entitled  to  beyond  the  402.  which  he 
claims  on  the  insolvent's  bond. 

Rules  discharged  and  suspended  accordingly. 
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Majs*  HOLROYD  V.  DoNC ASTER. 

A  party  who    HPHIS  was  an  action  of  trespass  for  false  imprison- 

for  arrestine  ment,  tried  before  Bailey  J.  last  York  assizes.     The 

him  on  an  ille-  declaration  was  in  the  usual  form.    A  constable  who 

.  r*^"!"    h«d  made  the  arrest  of  which  the  Plaintiff  complained, 
not  bound  to  . 

produce  the      stated  that  he  had  arrested  Plaintiff  under  a  warrant 
warrant.  which  he  received  from  another  person,  and  that  when 

about  to  execute  it,  the  Defendant  desired  him  to  make 
haste.  It  was  also  proved,  that  the  Defendant  had 
admitted  in  conversation,  that  lie  had  sent  the  Plaintiff 
to  prison.  But  no  warrant  was  produced  in  evidence. 
The  Plaintiff's  counsel,  however,  having  opened  the 
case  as  an  arrest  upon  an  illegal  warrant,  it  was  ob- 
jected on  the  part  of  the  Def^idant,  that  the  Plaintiff 
ought  to  produce  the  wanrant. 

A  verdict  was  taken  for  the  Plwitifi^  with  Ub^rty  for 
the  Defendant  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  the  Plaintiff  ought  to  have 
produced  the  warrant. 

Wilde  Serjt.  accordingly  moved  for  a  rule  to  this 
effect,  on  the  ground  that  the  Plaintiff  ought  to  have 
produced  the  warrant  which  was  the  cause  of  his  action; 
also,  that  it  sufficiently  appeared  from  the  Defendant's 
admission^  that  the  Plaintiff  had  been  apprehended 
under  a  warrant,  and  that,  therefore,  the  action  ought 
to  have  been  conceived  in  case  and  not  in  trespass. 
Morgan  v.  Hughes  (a),  Stonehouse  v.  EUiott.  {b) 

{a)  ar.JR.aaj.  {b)  6T.R.31S. 

A  rule 
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A  Tuh   nisi  was  granted^  and  Wilde  was   this  day        1826. 
heard  in  support  of  it     But  ,  '  ^      ' 

The  Court  were  clearly  of  opinion,  that  the  warrant  Doncaotbiu 
not  having  been  produced,  there  was  no  legitimate 
evidence  on  which  it  could  be  presumed  that  it  had  ever 
issued,  or  that  the  action  ought,  in  consequence,  to 
have  been  case ;  and  that,  with  respect  to  the  produc- 
tion of  the  warrant,  it  was  equally  clear  that  a  party 
who  took  upon  himself  to  imprison  another  was  primd 
focie  guilty  of  a  trespass,  the  onus  of  justifying  which 
rested  entirely  with  himse1£ 

Rule  dischaif;ed. 


Tattle  v.  Grimwood.  May  5. 


nPHE  defence  to  this  action  was  a  commission  of  bank-  The  5  G.  4* 
ruptcy.sued  out  against  the  Defendant  xw  Januaiy,  ^*^^*i1Jt^^ 
1825,  and   a  certificate  obtained   under  it  in  Naoeni''  former  bank- 
herlS25.  nipt  acts,  en- 

The  certificate  not  having  been  enrolled,  it  was  ob-  after  J«iw 
jected  at  the  trial  after  last  term  before  Best  C.  J.,  that  x8a49  ^  bank- 
according  to  the  provision  of  5  G.  4.  c.  98.  the  Defendant  ™Pt\certifi. 

^        ,      ,  .  cate  should 

could  not  avail  himself  of  it  not  be  received 

A  verdict  having  been  taken  for  the  Defendant,  i*^  evidence 

Taddy  Serjt.  obtained  a  rule  nisi  to  set  it  aside,  against  ^f  record. 

which,  Wilde  Serjt.  now  shewed  cause.  The  6G.4* 

€•  z6.  repealed 
the  5  G.  4.  e,  98.  from  May  2d,  1825,  and  the  old  statutes  firom  September  xst,  2825 ; 
it  provided  also,  that  its  enactments  respecting  certificates  should  take  effect  firom 
May  ad,  1825,  and  that  certificates  on  conunissions  issued  after  the  act  took  effect, 
should  be  entered  of  record.  ^  The  present  practice  in  bankruptcy''  was,  by  i.  Z35*, 
to  be  continued,  unless  when  alterations  were  expressly  declared. 

Where  a  commission  was  issued  in  January  1825,  ^^^  ^^  certificate  obtained  in 
November  1825 : 

Held,  that  it  need  not  be  entered  of  record. 

t 

The 
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The  5  G.  4.  c.  98.,  which  repeals  all  former  acta  jre* 
lating  to  bankrupts,  was  passed  in  June  1824,  but  was 
not  to  come  into  operation,  except  as  to  certificates  (sec- 
tion 133.),  till  May  1st,  1825.  According  to  section  92. 
of  that  act,  certificates  are  not  to  be  read  in  evidence 
unless  enrolled.  This  section  came  into  force  on  the 
passing  of  the  act  in  Ji/n^  1824. 

By  section  136.  of  6  6.4.  c.  16.,  which  passed  May  2d, 
1825,  the  5  6.4.  c.98.  was  repealed  from  that  day; 
the  other  provisions,  however,  of  the  6  G»  4.  r.  16., 
which  also  repeals  the  former  acts,  were  not  to  be  in 
force  till  September  1st,  1825,  excepting  its  enactments 
respecting  certificates,  which  enactments  were  also  to 
take  effect  fi-om  the  2d  May\S25  (section  136.)  But 
the  96th  section  of  this  6G.4.C.  16.,  which  also  requires 
that  certificates  shall  be  enrolled,  applies  only  to  cer- 
tificates on  ^*  commissions  issued  after  that  act  shall 
have  taken  effect:"  and  section  135.  enacts,  that  nothing 
in  that  act  contained  shall  alter  the  present  practice 
in  bankruptcy,  except  where  any  such  alteration  b  ex- 
pressly declared* 

The  Defendant,  therefore,  not  having  obtained  his 
certificate  till  Naoember  1825,  could  not  have  it  enrolled 
under  the  5  G.  4.,  for  that  was  repealed  May  2d,  1825. 
Nor  could  he  have  it  enrolled  under  the  6  G.  4.  c.  16., 
because  the  commission  on  which  it  was  founded,  issued 
before  the  6G.  4.  c.  16.  was  even  passed;  those  were 
circumstances  for  which  no  alteration  in  the  practice  in 
bankruptcy  had  been  expressly  declared  by  6  G.4.  c.  16., 
consequently  by  section  1 35.  of  that  statute,  he  was  au- 
thorised to  pursue  the  then  present  practice,  that  is,  the 
practice  existing  upon  the  passing  of  that  act,  and  the 
repeal  of  5  G.  4.  c.  98.  That  was  the  practice  under 
the  old  statutes. 

Taddy^  contra^  contended,  that  by  the  operation  of 
6  G.  4.  e.  16.,  the  old  statutes  relating  to  bankruptcy 

were 
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were  only  i.  force  on  the  repeal  of  5  G.  ^*  c.  98.,  from       1826. 
May  2d  Xo  September  1st  1825;  the  practice,  therefore,     ^      - 
under  those  statutes,  could  not  apply  in  a  case  where  ^. 

the  commission  issued  in  January  1825,  and  the  certifi-   Gbimwood. 
cate  was  signed  in  November  1825* 

By  express  provision  the  6  G.  4.  c.  16.  was  precluded 
from  applying  to  a  certificate  on  a  commission  issued 
before  that  act  passed.  But  the  Defendant's  case  being 
one  of  a  certificate,  for  which  no  alteration  had  been 
expressly  declared  by  the  6  G.  4.  c.  16.  must,  according 
to  section  135.  of  that  act,  be*  regulated  according  to 
the  then  present  practice  in  bankruptcy,  and  the  then 
present  practice,  the  practice  at  the  time  of  the  passing 
of  the  act  (Mry  2d,  1825),  was  the  practice  under  5  G.4. 
c.  98.,  which  required  enrolment. 

Cur.  adv.  vuU* 

Best  C.  J.  now  proceeded  to  deliver  the  judgment  of 
th^  Court. 

This  was  an  action  on  a  bill  of  exchange,  dated  the 
5th  oi  October  1824,  which  had  been  indorsed  by  the 
Defendant  to  the  Plaintiff.  To  this  action  the  De- 
fendant pleaded  the  general  issue;  and,  secondly,  a 
commission  of  bankrupt  of  the  date  of  the  29th  of 
January  1825,  and  that  the  causes  of  action  accrued 
before  he  became  bankrupt.  In  support  of  this  plea, 
a  certificate  duly  allowed,  dated  the  5th  November 
1825,  was  offered  in  evidence.  It  was  objected  by  the 
counsel  for  the  Plaintiff  that  this  certificate  could  not 
be  received,  because  it  had  not  been  entered  (^record. 

When  this  objection  was  first  presented  to  me  at  Nisi 
Prius  I  felt  some  apprehension  that  the  Defendant 
might  be  deprived  of  the  protection  which  the  bankrupt 
laws  were  made  to  give  to  honest  but  unfortunate 
debtors,  and  some  alarm  least  commissions  of  bank- 
rupt issued  after  the  repeal  of  the  5G.4.  i;.98.  and 
.  the 
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Tattle 

V. 

OaiMwooa 


the  day  when  the  6  G.  4.  c.  16.  was  to  take  effect,  might 
be  found  to  be  invalid.  I  was  completely  satisfied,  howu 
ever,  before  the  cause  was  over,  that  there  was  nothing 
in  the  objection  that  had  been  made,  and  received  the 
certificate  in  evidence,  without  reserving  any  point  on  it 
for  the  consideration  of  the  Court.  A  motion  has  been 
made  for  a  new  trial,  on  the  ground  that  the  certificate 
not  having  been  enrolled,  was  not  admissible  in  evi* 
dence.  My  brothers  Burrough  and  Gaselee  both  agree 
with  me  that  there  is  no  pretence  for  the  motion.  My 
brother  Park  was  unfortunately  prevented  by  indis* 
position  firom  hearing  the  argument. 

It  is  an  undoubted  rule  of  law  that  if  an  act  of  parlia- 
ment, which  repeals  former  statutes,  be  repealed  by  an 
act  which  contains  nouiing  in  it  that  manifests  the 
intention  of  the  legislature  that  the  former  laws  shall 
continue  repealed,  the  former  laws  will,  by  implication, 
be  revived  by  the  repeal  of  the  repealing  statute.  This 
*  rule  is  established  by  the  resolutions  of  the  ji^ges  in 
the  House  of  Lords  in  the  case  concerning  bishops  {a\ 
which  I  mentioned  at  the  trial.  By  the  first  section  of 
the  5  6.  4.  c.  98.  all  the  bankrupt  acts  fi*om  S4  H.  8.  to 
S  6. 4.,  inclusive,  are  repealed.  By  the  last  section 
of  this  statute  none  of  the  enactments  (except  such  as 
relate  to  certificates  of  persons  becoming  bankrupts 
before  the  1st  of  May  1825,)  take  effect  before  the 
1st  of  May  1825.  The  former  bankrupt  laws,  there- 
fore, are  not  repealed  before  the  1st  of  May  1825,  by 
5G.4. 

The  statute  of  the  6  G.  4.  r.l6.  passed  on  the  2d  of 
May  1825.  On  that  day  by  the  operation  of  the  5  6. 4. 
all  the  old  bankrupt  laws  were  repealed,  and  5  6. 4. 
was  the  only  act  iu  force.  The  5  G.  4.  was  by  the 
ld6th  section  of  6G.  4.  repealed  on  the  2d  of  May^ 


(a)  \%Bjtp*  7. 


having 


Tattle 

V. 
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having  been  in  force  one  day  only,  namely,  from  the  1826. 
1st  of  May  to  the  2d  of  May.  This  put  an  end  to  the 
necessity  of  registering  certificates  under  that  act.  But 
the  repeal  of  the  5  G.  4.  according  to  the  rule  established  Gbdiwoodk 
by  the  case  in  12  Cohe  revived  all  the  pld  statutes,  for 
although  all  these  statutes  are  again  repealed  by  the  first 
section  of  6  G.  4.  which  would  prevent  their  revival  by 
implication  by  the  repeal  of  the  repealing  statute,  the 
136th  section  prevents  the  1st  section  from  repealing 
them  until  the  day  when  the  6  G.  4.  is  generally  to  take 
effect,  namely,  the  1  st  of  September  1 825.  From  the  2d  of 
May  until  the  1st  oi  September j  the  old  statutes  were  re- 
vived, and  by  the  repeal  on  the  2d  of  May  of  the  5  G.  4. 
were  in  force.  On  the  1st  of  September  1825  the  6  G.  4. 
came  into  full  operation,  and  the  5  G.  4.  was  completely 
got  rid  of. 

The  certificate  in  this  case  is  of  the  date  of  the  5th 
November  1825;  the  commission  issued  on  the  29th 
January.  Now  the  96th  section  of  6  G.  4«,  which  pre- 
vents certificates  not  registered  from  being  received  in 
evidence,  applies  only  to  commissions  issued  after  the 
passing  of  thai  act.  This  commission  issued  before  the 
passing  of  that  act ;  and  the  certificate  under  it  is  not 
affected  by  the  clause  relative  to  certificates. 

The  92d  section  of  5  G.  4.  enacts,  that  no  certificates 
that  are  not  registered  under  commissions  issued  after 
the  passing  of  that  act,  shall  be  received  in  evidence. 
But  although  this  commission  issued  after  the  passing  of 
that  act,  it  issued  before  the  act  todc  effect,  and  in  virtue 
of  the  old  statutes,  which  at  the  time  of  the  issuing  this 
commission  were  in  full  force.  Besides,  before  this  certi- 
ficate was  allowed  or  signed,  the  5  G.  4.  was  completely 
Repealed,  and  therefore  the  92d  section  of  that  act 
cannot  affect  this  case.  But  it  has  been  said  that  sta- 
tutes, in  all  other  respects  repealed,  are  sometimes  kept 
in  force  as  to  by-gone  transactions :  but  there  is  no 

Vol.  III.  L 1  clause 
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1 826.  clause  of  this  sort  in  the  6  G. 4. ;  and  therefore  the  50.^ 
has  no  more  effect  in  this  case  than  if  it  had  never  ex- 
isted. It  has  been  also  said  that  the  words,  ^*  att  efi^ 
GaiMwooD.  actments  herein  contained  relating  to  certificates  of  con" 
formity  dudl  take  effect  after  the  passing  of  this  act/* 
brings  into  immediate  operation  so  much  of  the  96tk 
section  as  prevents  certificates  from  being  received  in 
evidence  which  are  not  duly  registered  immediately  afler 
the  2d  of  May  1825.  Thb  cannot  be  the  true  con- 
struction, for  the  96th  section  is  in  terms  confined  to 
commissions  issued  after  the  first  day  tf  September^  the 
day  on  which  the  act  took  ^ect :  such  a  construcdoa 
would  not  only  make  the  different  sections  of  the  act  in- 
consistent with  each  other,  but  would  produce  this  ab- 
surd consequence,  —  that  certificates  of  conformity  in 
commissions  issued  before  the  first  oi  September  must  be 
registered,  although  the  act  does  not  require  the  re- 
gistration of  such  commissions,  or  of  any  other  proceed- 
ings under  such  commissions. 

The  words  quoted  from  the  136th  section,  refer  to 
the  121st  and  122d  sections,  which  give  to  buikrupts 
the  benefits  of  certificates,  and  direct  how  they  shall  be 
signed  and  allowed,  and  not  to  that  which  prevents  cer- 
tificates from  being  given  in  evidence. 

The  manner  in  which  the  first  of  these  acts  dealt  with 
the  previous  statutes,  and  the  last  of  them  has  dealt  with 
the  first  and  with  all  previous  laws  relating  to  bankrupts, 
has  occasioned  no  small  puzzle,  but  the  decision  we 
have  come  to  renders  the  different  parts  of  these  acts 
consistent. 

The  rule  fer  a  new  trial  must  be  discharged. 

Rule  discharged  accordingly* 
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1826. 

Denman,  Demandant ;  Bull,  Tenant.  Maj  6. 

n^HE  Demandant  took  the  record  down  for  trial  at  Demandant 

the  last  Summer  assizes ;  but  havmg  entered  it  at  ^^^  down  to 

the  bottom  of  the  list,  it  became  a  remanet  to  the  last  the  assizes. 

Iient  assizes.    At  those  assizes  the  tenant  appeared,  but  *^j  ^""^  ^"^ 

mj^n*  a  re* 
the  Demandant  did  not  proceed  to  trial.  manet.    At 

the  next  as- 

Taddy  Sent  obtained  a  rule  nisi  to  enter  judfimient  M«es  the  tenant 

as  in  case  of  a  nonsuit,  agmnst  which  Lcmes  Seijt.  ^^  denumd- 

shewed  cause.     He  cited  Mewbum  v.  Langly  (a),   to  tnt  did  not 

show  that  such  a  rule  could  not  be  made  absolute  after  ^^^  ^^ 

the  Demandant  had  once  taken  the  record  down  to  refused  to  al- 

trial ;  he  also  contended,  that  judgment  as  in  case  of  ^*^  ^®  tenant 

to  enter  juds" 
a  nonsuit  could  only  be  entered  in  those  cases  where  ment  as  in 

the  statute  enabled  a  Defendant  to  take  down  the  cause  case  of  a  non« 

by  proviso,  and  that  that  statute  did  not  apply  to  writs 

of  right. 

Per  Curiam.  It  was  decided  in  Mexvbum  v.  Langly, 
that  if  a  Plaintiff  takes  his  cause  down  for  trial,  and  it 
be  made  a  remanet,  although  he  withdraws  his  record 
at  the  assizes  at  which  it  remained  to  be  tried,  the  De^ 
fendant  cannot  have  judgment  as  in  case  of  a  nonsuit, 
but  must  carry  his  record  down  by  proviso.  It  is  not 
necessary  to  decide  whether  the  statute  of  G.  2.  applies 
to  writs  of  right.  If  writs  of  right  are  within  the  statute,  — 
according  to  the  case  referred  to,  the  tenant  is  prevented 
from  opposing  this  rule  by  the  cause  having  been  car- 
ried down  and  made  a  remanet. 

Rule  discharged. 

{a)   sT.R.i. 
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ARGUED  AMD  DETERMINED  18««. 


IN  TBI 


Court  of  COMMON  PLEAS, 


AND 


OTHER    COURTS, 


IN 


Trinity  Term, 

In  the  Seventh  Year  of  the  Reign  of  George  IV. 


HOUSE  OF  LORDS. 

Brice  William  Fletcher,    Clerk,   v.  Lewis 
Richard  Lord  Sondes  Baron  Sondes, 

(In  Error.) 

ryU  the  1st  and  2d  of  May  1826,  the  Judges  (with  the 
exception  of  Bayley  J.,  Hclroyd  J.,  and  Littledale  J.) 
delivered,  in  the  House  of  Lords,  their  opinions  upon 
this  case.  The  case  and  arguments  upoii  it  are  sp  fully 
stated  in  those  opinions,  that  it  would  be  improper  to 
repeat  them  here. 

Gasblee  J.    This  is  an  acUon  hrbu^^t  by  the  De- 
fendant in  error,  ia  the  Court  of  King's  ,Bencfa>  against 
, ,  Vol.  hi.  Mm  tli© 
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1826.        the  Plaiatiff  in  error,  on  the  bond  of  the  latter^  in  the 
^2^;;^     penal  sum  of  12,0OOZ. 

V.  The  declaration  was  on  the  bond  in  the  conunon 

LoniSovDsSi  form,  not  setting  out  the  conditions. 

The  Plaintiff  in  error  suffered  judgment  by  default, 
whereupon,  in  consequence  of  the  statute  of  the  8  4r9  W.  8* 
<;.  Il«,  it  became  necessarj^  for  the  Defendant  in  errcur 
to  make  a  suggestion  ^setting  put  th€  conditions  o£itlif 
bond;  alleging  a  breach  of  the  cooditicm;  prayiM^ 
writ  of  enquiry  to  ascertain  the  truth  of  such  sugges^iMi 
and  to  assess  the  dionagea  si^tained  l^  tlie  Defendafl| 
in  error  by  reason  of  the  breach  so  suggested. 

The  record  accordingly  stated  the  condition  of  the 
bond  in  the  words  following: —  -  ,    . 

^^  Whereas  the  above-named  Lewis  Richard  Lord 
Sondes  is  the  true  and  undoubted  patron  of  tlie  rectory 
*of  KeHdringy  in  the  county  df  Narthafnpton^  which 
jte(tory  is  now  become  vacant  by  the  death  of  the 
J&ev.  Joseph  Knight,  cleric  ti^  late  incumbent  thereof: 
lAiftd  whereas  the  sai^  Lewis  Richard  Lord  Sondes^  by 
^writing  under  his  hand  i^nd  seal,  bearing  equal  date 
with  the  above-written  ot)ligatiou,  has  presented  the 
above  bounder  Brice  William  JFletcher  to  supply  the 
said,  yacaiicy,  and  to  be  rector  of  the  said  rectory,  in 
order  that  the.  said  Brice  Wittuan  Fletcher  may  be  in- 
stituted and  inducted  thereto  i^y  the  proper  ordinary: 
And  whereas  the  said  Brice  William  Fletcher  has  agreed 
to  resign  the  said  rectory  into  the  hands  of  the-  proper 
c^dinary  tipoii  such  request  or  notice  as  hereinafter 
mentit^ned,  so  as  that  the  said  reetoty  majr  thereby 
again  be^me  ^vacant  to  the  in&nt  imd  Ibi*  the*  sole  and 
only  purpose  that  the  said  LeHiis  Sichatd  Lord  Sbnd^ 
his  heirs  or  assigns,  or  other  the  person  or  pei^na  who 
shall  for  the  time  being  be  the  owner  or  owners  of  the 
advdirsoin  of  the  said  rectory,  may  b^  enabled  to  present 

tiie  UJdtiQva!i^  Hit^  tme 

cf 
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of  the  ycMfhger  brothers  of  the  siEiid  Lewis'  Bkhard  Lord 

Sondes,  or  the  Honourable  Bichard  Watson,  the  younge^lt     -  -rooa» 

brother  of  the  said  LiewU  Richard  Lord  Sondes,  when  ^. 

such  of  them  as  is  to  be  so  presented  shall  be  capable  of  l^dSonnm. 

taking  an  ecclesinsdcal  benefice :"  then,  tirj  Lords,  the 

penalty  sought  td  be  recovered  is  founded  tipon  the 

breach  of  the  following  condition  r  ^^  That  if  the  above 

MAiilden  Srice  William  Fletcher  shall  and  do  upon  the 

M^S^  of  the  said  Lems  Richatd  Lord  Sondes,   fafis 

If^Mxir  ass^s^  or  otJier  the  person  or  persons  who  for 

I&6  tioie  being  shaft  be  the  owner  or  owtaers  of  the  said 

tfdvowson^  ot  upon  notice  in  writing  to  be  left  for  him 

the  said  Briee  WiUiam  Fletcher  by  the  said  Lems  Richard 

Lord  Sondes,  his  heirs  or  assigns,  or  other  the  person  or 

persons  who  for  the  tinle  being  shblt  be  the  owner  or 

dWneri  of  the  said  advowson,  at  the  rectory  or  parsonage 

house  of  the  said  rectory,  and  within  one  /nodth  after 

Sddi  request  made  6t  notice  left^  absOliltely  and  effec- 

tdsAly  re^gn  and  delfver  up  the  ^aid  rectory  and  parish 

dinrcfa  of  Kettering,  with  the  appurtemmoes^  into  the 

hands  of  the   proper  ordinary  or  guardiui   of  the 

Hpiritualities  for  the  thuce  being,  ^h^eby  Of  so  as  that 

the  daid  tiectory  and  parish  church  of  Kettering  sbaU 

become  and  be  absolutely  vacant ;  and  the  said  Levm 

Michard  Lord  Sondes^  his  heirs  or  ass^s,'  or  the  p^son 

nr  persons  who  for  the  time  being  sUaU  be  the  owner  or 

owners  of  the  said  ^dvowscHi,  "be  tfaercfby  enabled  to 

ttid  May  present' anew  io  the  said  t^ectory  lind  parisk 

dmrch  of  Kettitihg  elAet  the  said  f&nrjr  Watson  or 

Richard  Watson,  "when  such  of  thtot  as'is  to'be  M> 

iMPesent^d  shall  be  capable  of  tid^Sig  an  eeettsisfelical 

b^leflee;  and  also  if  the  nAd  Briee  WttUafk  FlOeher  do 

iMM  or  filiall  not  comrai^t  or  tu£fer,  or  caose  to  be  90m- 

ftditted  or  suffered  any  waste  or  dHapidatioDS  tipon  Idl 

^r  otiy  of  th^  houses,  lands,  tenements,  or  hereditanieiits 

bek>i^[iog  to   tbo  said  rectory  <Mr  pariiriicbiirch'Of 

^*  M  m  2  Kettering 
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-1S9S.       Kettering  during  the  time  he  the  said  Brioe  WtUum 
J""^***"^     Fletcher  shall  be  and  continiie  the  reotor  or  incunabot 

FlBtCHSR  ■  I  .  ii.         - 

«.  of  the  same  rectory,  than  the  aboTe-wntten  obligattOB 

X«MlS(MnM.  to  i^  yoi^^  otherwise  to  be  end  remun  in  full  force  and 
virtae."  It  then  assigns  as  a  breach,  that  Henry  Watftm, 
one  of  the  younger  brothers  of  the  Defendant  in  erro^ 
on.the,  llth  October  1880,  became  capable  of  taUiw  as 
«cclqsiasticat  benefice ;  that  the  Defendant  in  errofSns 
desirous  thiit  the  Plaintifr  In  error  should  resi^m 
living,  that  he  miglit  present  ihe  said  Henry  Wwiim, 
and  requested  him  so  to  do ;  but  that  he  had  refaSR^ 
and  atill  refuses,  to  make  such  resignation,  to  the  tUmage 
of  the  Defendant  in  error  of  I^OOO/. 

•Upen  diis  suggestion,  a  writ  of  enquiry  was  eXecnted 
before  the  Chief  Justice,  and  a  special  jury  assessed 
-the  daQisges  at  1Q,0002.,  for  which  judgment  has  beta 
cntcxedup. 

Upon  this  judgment  the  Plaintiff  in  error  brought  a 

-writof  ^ror  in  the, Exchequer  Chamber,  where  jaig- 
meot.  was  affirmed  without  argument,  and  has  sinqe 
bnoght  a  writ  ,pf,  error  before  .your  Lordships,  and 
your  Lordships  havtpg-  {leard  the  case  argued,  have 
«lh:^^di|  the  •fijllowing  qifeition  to  he  submitted  to  the 
c^inioB  of  tlie  Jud^ : . 

Wiietbet  «u$i^ent  matter  app^rs  upoa  the  record  to 

.^oiTi  4hat  either  by^, statute  or  cooimiHi  law  the  bond 
upon  wbieh.  the<«c^on  of  die  l>efendant  in-crror  wit 
brovgbt  in,  this  case,  and  stated  upon  the  record  to  beer 
eqnal  date  with  the  writing  of  presentation  therein  mdi- 
tbned,  is  void  or  illegal  ?  ^"    ' 

-  -Ity  Lord^  the  Judges  have'  faken  this  question  into 
their  conuderatioii,  and  dicing  m  opinibn  upon  it,  it 
is  my  duty,  according  to  the  practice  of  your. Lord- 
ah^  House,  to  state  my  opinion  Upon  the  qneftiw, 
and  such  reasons  as  have  occurred-  to  me  m  support:Of 
■uch  opinion.  .. 

It 
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it  is,  my  Lords,  with  the  utmost  diffidence  that  I       1836. 
Tenture  to  give  an  opinion  which  is  at  variance  with     ^^"jyr^J^ 
that  of  many  of  my  learned  brothers ;  but,  my  Lords^  v. 

after  the  best  consideration  I  have  been  enabled  to  give  t«d  Sommb* 
to  the  subject,  and  to  the  several  authorities  to  be  found 
in  the  books,  I  ^1  myself  bound  to  answer  to  the 
question  put  by  your  Lordships  in  the  negative. 
^^Y^y  Londs,  the  ground  of  ejection  which  had  beeii 
^l^eh  to  this  bond  is,  that  it  is  simoniacal,  aUd  not  only 
^l^frary  to  the  stat.  31  J^iz.  c.  6.,  but  also  to  thie  oom* 
goon  law  and  public  policy. 

Bat  another  question  has  been  raised  at  the  bar, 
whether,  admitting  this  objection  to  be  good,  it  can  be 
taken  advantage  of  in  the  present  state  of  the  record,  or 
whether  there  should  not  have  been  a  plea  averrmfg  that 
the  bond  was  given  in  consideration  of  the  presehtaitioti. 

I  apprehend  it  will  not  be  necessary  to  consume  mWch 
of  your  Lordships'  time  in  the  consideration  of  this 
question,  -because  it  appears  to  me  to  be  impossible  to 
read  the  conditions  of  the  bond  without  obming  to  die 
conclusion  that  the  bond  was  given  in 'Considet^tioti  ^f 
the  presentation,  and  if  so,  it  is  unnecessai^  io  hitrbduce 
any  specific  averment  of  that  fiict. 
*  I  shall  tlierefore  confine  the  -obsei^atiiond  Thshrt  to 
trouble  your  Lordships  with,  to  thie  i^r&cip^  <|uestion 
whether  special  resignation  bdndfs  tdflhi'pu^pcise  of 
presenting  particular  persons  when  cieipablie  bf'takitig 
the  benefice,  fire  ill^l;  and  whether  p^f^ofis'knto- 
tioned  in  these  conditions '  are  sli^h  fri  whoi^- bdbalf 
such  a  stipulation  may  be  made  ? 

Of  course  I  confine  myself  tip  special' resigiiatioM 
bonds,  because  since  the  c^se  of  l^yiche  vXiA  The  iSishop 
of  London^  which  was  decided  in  this  H^use  Iti  the 
year  1768,  I  am  precluded  from  cobtending  diat  a 
general  resignation  bond  can,  under  any  circumstances, 
be  supported. 

M  m  3  The 
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X929'  74^  dgrcum^lAniciGS  pf  tlM^  .^$ise  ^ve  J>e9B  sp  ^y 

SMn»]9    ^^  ^  5^^'  Lordsbips  in  Ae  argumentf  and  I  i^re- 
<v.  l^e^d  ar^  90  i^ell  Jiaiawu  to  every  one  of  yomr  lxii4- 

J4i^gsmm^^  slygs,  t)\9i  I  abaU  nojt  9^0^  ypnr  (ime  by  stating  4i€^. 

h^oxg  ^e  4etenniD9tipjQ  of  tbat  ^a^  hy  Jtbls  House, 
4)Wel^ad  t>eeii  GPHojriPM^  ia  vbich  U  hiid  b^ea  decidei 
by  the  Goml&i  }^l<m  An%  gweral  resigqaltipo  bpodf 
Y^Whifff^xhih^  fnoi^of^IieiiA,  j|09d»  aod  w.er^  not  ii^\f^ 
^ifdibJhdf  iw^epi  bgr  pka  aho^'i^  lUn^  lo  haiw.biV 
;oisigjia4Uy  ma4e.  iipw  sio9iB  oemiptooiitraGt  notjnBPitm- 
ing  up<Hi  the  bond  iiselC  oi9  4bat  an  ill  uae  was  0^ 
^tm^ouradita.be  jvaad^iOfdftheiii  \if  jffUmpting  to  pot 
tbieia.i4kr^3iw  for  jffBprof^r  Tpim>os^;  in  which  l|4ter 

imp  lb^  Tfgn^y  m9»  m  $|iflic^ion  40  »  Coui!t  of 

Kwity  J?a^  «V^  iDJpnctiw  Ao  la^PWI  their  being  put 
it.j«,ti^,;th^  ]^  ^B»^of  the  fmm  be^Jie  th^t  of 

« 

^^pi0f4m4.  Tk  JSifh^  of  Lcmimh  ^uhM  bad  be«i 
tbrftMKi  01^  a9  tP  t^iisHi^  49^  g^ofir4  bonds  .of  ire^g: 
^ioQf  J^t  i^  mofity  4f jQpfc,  aU  ithe  £a«e3,  apeci^  bondy 
forlogjitiwate pguiYKs^^twd.aniqpg^t jr)iic;b  the pi^eaenlr 
w%^n  p3iron{thm«^|f»;ibis.^B0Di  oir  m  pn^  9(  the  ca^ey 
has  it»  hi^^.friapdy  w^e.beld  to  bp  good*  And  it  is 
avr§\yrrq^i49  ^fHdei}to(h9t^<):hei^Ji^>^«]^iiest  di^ioction 
b^^i^.  gm^^d,(fp^ic\9l  bonid^  (Of  rrqsignation,  inr 
jft^Dftw^l^j.Tflp  iif  thptawftcon,  wisMio>»fU  fb^  adyowwn, 
itiis  m^m'^f^^  4f  fby,>9Ai^i^  iqfrA  gi^ei^  bond  of 

^»ca^j(^„,,yhi»,eaM«t  ^«jn  1^  ci^  of  #  spoffjal  bond 
like  the  f)»e8ep4;, ,  bi^t  qn^  P^tra^y,  ^  jn  g^etnl  the 
piWtty  v^tei^^ii  t^M' W^^^ed  »  4^  age  ^ben  the 
vhond.is  giM^^  tb^fWJWI^«o|,^f;A^isj3i!^  liiurej^ented 
.3Tou}d  1^  the  Rn.Mi^;inr,8  ^l»|i?g?P  Jii^>  wbiob  WQuW 
geser^lly  riwdjar  i^  ^QMsm)^^  val^pble  ^  j^i  ol(j<^ 
p£^4^  .        . 

l*e 
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Tfae  first  case  with  ^tuch  |  shall  trouble  yoar  Lordr        1 826. 
ships,  is  that  of  Jcnes  y.  Lawrence^  which  is  thus  re* 
ported  in    Cro.  Jac  248  •   in  Tnniiy  teroif  8  Jac^  !• 
twenty-one  years  only  aft^  pasnng  the  SI  JEUz*  l-PfdSpin]^ 

''Debt  upon  an  pjojigation  of  lopo  nsiurkd  pc^dir 
tionedy  whereas  the  obligee  h»^  pfOjpured  from  Qqeep 
Elizabdh   letters   pf  presentation  to  ^he    fJiur^h    of 
Stftthanij  and  whs  to  preserUt  XouTaicei  iuteiKl^  wAten 
416^  §on  John  should  be  capabjk^  to  pro^ilrp  aiiodier 
-|6jl^;ttntation  of  hioi  td  the  said  chureb^  if  ^le  w^ 
'dbligor  within  th^ee  mdntbs  after  request,  upon  his  pre- 
>eiitati(»i,  admissiooi  iiurtitutiou^' lin^  inductipn  lo  the 
aaid  church  shonid  t<es%n  hiibehefice  absiolutdy,  th^ 
dien  the   obligation  AM  b6  roi4*     The  ddfendant 
pleads  that  he  wasi  liot  r^tiested;.  and  issue. jPiQ^ 
thereupon,  and  found  for  the  plaintiff;  and  pnbi^  ifi 
arrest  of  judgment  first,  the^  it  appears  bjr  the  con- 
dition of  the  bond  to  be  a  simotiiaca^  cbtttiTatt,  ^4 
against  law,  and  therdbre  the'obligSfdoh  void.    Sid  nioo 
aUocatter ;  for  there  doth  not '  aiiy  Mmbjnjr  a^piear  tifioop 
the  conditioh,  atld  stidbl  a' cdndttidii^  £i  gddd^^Ugfa^ 
and  lawful,  when^o^e  it  #as  adjuilg^  •fot'  the  pliii^til^ 
Afterwards  a  writ  of  error  'v^asfn^u^ht'ti^Kj^  this  judg- 
ment in  the  EstdheqU^r'  (%flfiibe^i 'ktil^  lfiie'tprincSiM4 
error  insisted  upon  ^^  thit^'tibi^'tohffitidtl  i^  i^giaOnst 
law,  for  it  appears  u^^'fii^'diiiatfbki  lintared!  that  it 
was  for  simony,  wMdi  nMA^ei^'tHfe  ^1%atiah  >rotd.    'But 
all  the  Judges  of  Cdmtiion  Beti^r  ^ud'lBai^oins  of  die 
Exchequer  held  thAt' the  idt>I{g;^to  >dnd^eondttkm  At^ 
good  enough,  for  :^  mii^'  m^  hliiA'hMi^  ^  ^esign^ 
and  it  is  not  u^wfbl^  btiC  Iti^y '  be  ilpdn  ^  ^^^ 
valuable  reasons  Withbu^^ttttJIK  Mlbiit  of  sksiotiy ;  as  to  b^ 
obliged  to  resign  if  fife  fa^iQ  hnbth^i*  bbuefipe^  or  if  he  b^ 
non-resident  for  the  spad0  6f  so  many  months,  or,  as 
this  case  is,  to  resign  upon  request  if  the  p^trw^  will 
present  his  son  thereto  lyb^n  h^  sho^d  be  o^  qg$ 

M  m  4  .    capable 
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MM.       if^k  to  .t^«  it^    &it  if  it  W  beeot  averred  that  it 

FjunwHjnt     ^*^'.l^  '^^^^''^  ^*  ^  ^®  ^*^  "^^  suffer  Ac 

91^  patroii  ti^«];giQ^  A  lovlerof  the  gi^  or  tithes,  or  if  he 

JmAB0nKk  ^^  iHM  p/ijr  snob  a^sum  of  money,  that  had  been 

WA0ity^.T«ild' ilLia  p<ismUe  lojght  have  made  the  ob- 
li^tton  l>iMa^4*  Bui' M  li9»  ^c«^  '^  there  dodi  not 
a{q9eiM:i[  4^'C|inae1oadjtidge  it  tb  bevbid  for  simony. 

iov't%i»rdoc^0^i&'tbitiica«^  1^^  and  iMtad 

V]^tSlQ;the  subsequent  ostee  of rjBii^&ig^m  and  ffhoiyib 

<^  Debt  upon  an  obligatibn  eondkloned,  Whereas  the 
pkuntiflT  iUtdtided  (b  present  die  defendant  to  such  a 
btoe&c^  Uial'  if  <tbe  defendflbt  at  aAy'time  after  his  ad«- 
nuaiioQ^  linstiUitioi^  end  inductito,  at  the  plaintiff's 
i^^qiles^ivveitigned  the  toid  benefice  into  the  hands  of  the 
Bishop  [of  X<^l(fan,  that  then,  &c.  -  The  defendant  upon 
-oyer^^  the  conditions  demurred  generally,  ^od  this  was 
ai^gued  by  Grn'ms/on  for  the'  petitioner,  and  hyCkliArqp 
icnr  ^e  defeodant,'  whol  showed'  that  the  cause  of  de^ 
nuirrer  was  for  that  the  tondition  of  doME  bond  bdng  to 
resign  upon  i^uesft  of  the  pittron,  k  is  simoiiy^  and 
ai^nst  law,  so  the  bond  void.  But  all  the  Ooinrt  con* 
ceiled  that  if  *thq  plaintiff  had  averred  that  the  tMi- 
gation  was  tn$M}e  to  bind  bim  to  pay  siioh  a  sum^  or  to 
tnaike'a  lease  or  o^r  act  wbidh  appears  in  itself  to  be 
simopy,  then,  upon  smibh  a  plea,  peradventure  it  might 
bfive  appeared  to  the  'Court  to  be  simony,  and  might 
have  been  a  question  whether  such  a  bond  fer  simony 
should  be  void.  Bdt  as  it  is  pleaded  by  way  of  de- 
murrer upon  'the  oyer  x>f  ;fti)e  eoildition,  it  doth  not 
aj^pear  that  there  is  any  akaony,  for  silch  a  bond  to 
cause  him  to  resign  m9f  be  go(>d,  and  upon  gbod 
reason  and  discretion  requited  by  the  patron,  vis.  if  he 
be  non-resident  or  takes  a  second  benefice  by  a  qtislifi- 
caticm  or  the  like;  and  a  precedent  was  shown  in  oekxvo 

Jacobi 
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(Tacobi  betwixt  Janes  htsA  Lawtetkei  wb^rfe  stich'  a  bond       1*W. 
was  made  to  resign  a  ben^ee,  upon  request^  ^fliim  ihe     1^^^^^ 
son  of  Jones  came  to  be  tweiity<4b(Uir  yeam  xjfcigti  to  9^ 

the  intent  that  be  might  be  praienied'tttilo  It,'  (aildit  wii  W»*fl<>«M* 
adjudged  good  in  the  King^s  Bendi^'  atid^alinnc^^in.  a 
writ  of  error  ih  the  ExcheqAferCbluiA)er^«ird))a^  ib^ 
opinion  was  all  th^  Cotirt,  Wh4«ettf^afi  Jadj^iir^^^ 
given  for  the  praintiffj^'  J¥i^.  8Le.  MwiAiiV^i^ilA 
<B|l»^hat  tipon  erttir  btiniglitiniiife'ExchieqiiisrCIi^i^r 
^^gment  was  atSnlAedi  Jo,  dSCK  &  C.  acdditltilglytf 
and  that  it  was  affirmed  in  error,  upon  vie^ingtfci^  pre*'' 
vedti^t<}^{Jmierr:'I)ifya^encffi'^^''       "  '^«^'-     *'^  *»  * 

in  an  anonymdo^  odsle,  repovted  kt  IfS  Mxfi  904^ 
in  which  a  general  bond  'of  'realgfaattbti  ^m  teld^j^iMdi 
aMiough  Mr.  Justice  l^mtf  stated  faig  OfAalbilf  that^'Whm 
first  the  Judges  held  these  bbfids^  gobd^  iiP  dicjy  had 
foreseai  the  mischirf  of  ^enfi,  'thley-  weAfki'  hiiv^^beeti  of 
ianother  opinion,  yet' be  c^oiisld^s  that'th^  pati^n  having 
'a  son  of  his  own,  who  itiay  be'bapilUe'df  abettefkief,'  H 
an  honest  intent;  And  Mene^mJ.^s^'^Itt^^  a'  pai^ 
iicular  circnmstancd*  why  it  srhe^d^  hot  W  -thoilgtMl 
simony  here,  beclmse  it  is  in  a  suM  'mtibh^abdv^  &€ 
value  of  tibe  bebefke ;  if,  indeed,  ir bad  beien  T^  a^  sum 
of  less  value,  it  might  be  irit^kidi^  p^hii^j>  that  the 
parson  would  rather  pay  tbaM  iiMgnV  dMIi^-  feiii^m* 
bered  Justice  Twisdm  said  he'  hifd  ^kiiown  ^di^a  bond 
held  good  twelve  times,  aoit  wotd^  be^' Itfard'lie  o^pos^ 
it  now,  there  appearing  no/  simon^  kl  th«l  o6niditsdif>  the 
defendant  not  averrinj;  any.^  -^       '  .iw  m  >  ^    . ,       . 

What  proportibif  the  penalty  in  1^  bond  of  f  2K)00A 
bears  to  the  value' of 'the  living  A<m  not?  aj^ipeiir,  batit 
must  be  takeri ibr  giiinced  th«  torid  vra^btMdJUk  gtven 
for  the  purpose  mentioned 'In  ttK^'coftditidn. 

If  it  were  renUy  eolOutabfe,  and  the  real  interftion 
was  that  there  should  be  no  redfgtiTation/biA  tfaflit  the 

pfttiron 
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1SS&       patma  shoaU  veCm^lAke  penaUyt  it  should  havQ  b^ea 
pltadedL 

-  'fh^teU  t^o^^  ^BS!^  x£  HMiard  ri  Siaplei09h  l^ 
€aSp  AfiPifi€^  ^hich  is  tha3  reported:  <^  The  guar^aa 
H^M^nfiitft^^i^^seBt^  to  tt  living,  ^nd  took  a  bond  ffom 
l^fehlHtniaibiecit  to  resign  wltbin  two  months  M^r  recpi^ 
Iff '  the  "ptt^cm  0r  t^is  he^s,  it  tfeitig  designeid  thfil^iif 
fl3focild  IftVe  Ibe  litifig  UttiMtf  l^lf«»^  ebpaUe.  ^^ 
f>atr4ni'ade»walds   dkd  lOi  infmr-i^^^  unif^iRsfi^ 

^i^tng  t#o  ^tef s  Ms  helir^  i<^  pitied^lad  the  InctkiiA^ 
to  i^^sigD)  <Md  for  not  deing  it  pti^  t^'bond  in  suit  ttMl 
recovbr^  judgment,  and  ^M$  bW'^V^ht&sx^t  to  be 
i^loerr^ '  agakist^  th^  bOttd  and 'jUd/^^t,  and  it  was 
proV4»d>Jn  the  eniHe  thiit  Ih^y  hftd  trteated  with  Uie  in- 
cumbent to  sell  him  the  {krpetoal  advowsoti,  and  had 
Md  that  if  he -would  not  give  700^' fei^  it  they  woold 
teake  bim  r^tgd.  Ldr4  Keei^r  said'th^  ptoof  in  thii 
mtieiliei  Ml  th^  Di^feijdant^  patt,  and  bntess  tb^  make 
lul;  wine  .good  I  reason  for  reokm^glu  he  should  oer- 
tainlyidedr^againstV the  bond*  Bonds^fop  resigpatioQ 
haTeibeea^faeU  giwd  in  k^«  Tbe  alitlite  off  31  BUu 
Igainst  isiininy^^  flfada  die  pieitfldity  i^n  the  lay  patrooi 
^  bedidiibci'i^inil^b^tidy  ciiseoTres^^^  bondi 
befeve  that  ittatute,^ '  kni  >  they  have'  been  allowed  since 
oilly4o  pvelser^e  tH^  living  for  ^be  pHtron  himself  or  for 
#  c^Hldi  or  U»  tesXttifi  the  ^ildombisnt  ftdtn  iionHresidenoe 
or  a  ^idus  eoii^se  W  iifH'  aaa^  if  any  ^ther  ad vanti^  be 
made  ihet^of  it  will  avoid  die -bdnfd^  «nd  wber^  it  i| 
general  fbr  tesignatioti  y^t'sOftio  i^)edat  teieifi^oti  ilaustb? 
showti  to  require  a  t^igtlfaiti^^  (^^h^  Wolitd  ndt^snfier  it 
to  be  put  in  suit.  If  it  should  not  be  so,  simony  will 
be  oommitted  without '  pPd&fHjft  p^iti^m^t*  A  'parti- 
imlar  agreement  mu$t  be^ttfv^-to  t^lgA  for  the  benefit 
pf  a  friend  that  would  be  pl^eseiited,  and  without  such 
agreement  Ae  bond  &ght  not  tb'b^  sited  but  for  mis- 
behaviour of  the  parson,  and  here  are  proofi  in  this 

case 


9A$e  of  end^voprs  tp  gf^t  mowy  cut  /of  tbe  'PbinliS       IIKK* 
A  perpetual  injunction  agianst  tb^  bond  was  decreed^ 
aqd  siMtU&^tiQO  to  be  acbi^wl^dg^  upOQ  the  judgment, 
and  *be  plaintiff  to  gbe  ^ei^.boi^  pf  SOp^e^^lty  <» 
r^sigq,  bat  that  nipt  to  be  siie^  mtkmi*  Imiffti^QffA^ 
CouriU''     Q^nninghafn9  $0.     {t  i^   di^ii)lr^/>9f^i^«lKf 
Ihece  shwld  lie  a  j^fr  boQd^  th^  pacty  tw{l9a«if|tiii7 
tePi^  to  biQ  prefi€gB|tid1lp^g,fIea4;  ^n4in.w^ 
t^.  |4)Kd  C!bfncetfof  Ja  stated  )l0>hatvemd^;t^ 
j^ii4  Ke^p^  wept  too  fi«r<  biUl  isUelbeiOM^utQaboir 
ft^  thfire  was  rlhf^  bo  4dea  .^^4^  a  bopd  tQi|(e;sig|iJ)rr)a 
aQn,,or,eyi9P  a  &ii^L(:(f  th^p^ti^op  to  b^  pnii^eM^dy  iwi 
UIcga|>  the  only  grpwnd  ,^  mpiifW  ^  A9:Q»ifi/«f 
Chancery  b^ing  jtbei  ill  ii$e  ihat  Jbfid  j>«fi(A  mikderiorjy;^-vu^ 
So  in  Peele.  v.  Girp«/,  ^«rijS44  Oi^ifiii^Aiittb)  Mh 
f<  CS0E/?e4  on  presfcnting  P^k  tQ  a^  Jmog^  «to0kxj(ihMid 
frao>  ))wi  )b9  i^ign  whep  tb^  paut>n's#^phievf  icfeun6[:of 
fig^, ,  Ibr^hpm  tb!3  liyiPg  y^a^  4esigiied«.r  Wheli^ldba 
ncypheiiy  »^as  /of  a^^,  instead  of  i^iiiring  iti  ses^ation^ 
was  agrjeed  betw^een  then)  aU  ibal  i?«^  f  h(HiId>«biitii^ 
to  hold  tl^  Imng,  P^y^g  901.  ptr  it00u^  dorthcbD^ewi 
PcAle  fn^}f^^s  tba  p<v^®^  ^^  fleveb<]Kanit!iml?refaimg 
to  pay  a^y  mioi^  the  patron  puls!tbe>  bond  ti^iiutt^  lad 
fbf^u  Peele  fiqm^  iiHo  thi9  c(9iH^f|b]:^n)iiiiuiKilk>%«tDd 
{0  have  back  bis  80/.  jP!^ias;i|49lvi.  Qfi  ibthJbaafringftho 
Ckim^l^v  granted  tbe  ^^unqtipfib  m^^e^hfi  swid}  iu#om 
a/qc;ouot  pf  apy  d^t  in  t^.  bQ^<»t8al4'^bioh  ha  held 

goody  bMt  on  ^K^om\t  of  ti^  iHm^itshfitih^  k§m  ma^n 
upoQ  i^;  mi  ^  tOi^^^smv^  )t^>bmr)g'  paidi  v^ptsm^n 
yiipppjacaL  qoi?tract,nhft  left  )^  i^iptiff  to  go  ta  Ian 

for  it»".  .  .,..!-■    :  :  .')<i^  r  \l     ^■■'j-  i\-  n  ■.    '    "' 

l^be^e  ara  ^U  fi^^  i^^  rQcyp^iag  ^peoi$l  xwgm^^ 

bwd^  whiqh  I  ,baye  met.witjfi  (bafi^i^  (b^  .daci^icHiIiCl* 

Fyfche  y*  Tie  J^ishop  i^ldm^* 

I  proceed  nQiy  to  those  .yirhif:^  ^yj^  ari«e|>  duATMIglbf 

^i^cci^ding  p^iod  of  forty-tbraa  y^a^$- 

The 
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was  an  action  on  a  bond  given  by  the  defendant,  on  hn 

aj>|tointnwit  tOr  t^e  fniracy  of  the  free  chapel  of  Wbrnn 

lMtd<S^DVU  iy4.i5»i,tJ«f;coui^  rf  Derb/if   which^  — after  reditii^ 

thnt,^  (in^d^Pt:  had  agreed  to  be  constantly  and  duly 
tm^^Vtii i%t  the  .€;i(irai;yrhQu$e  dierq>  and  in  de&nlt  of 
,4i»ch>f§9|d$)i^  tp.rwgp.  ftnd  d^iv^  ijip  4bp  curacy  w\i^ia 
«04:in|Qfit^  4fter  requ^t  jor, notice jn.^jrritipg  lefk  ^^ 
fci»*fif^*pu%  «o  thatrthe  mitrf>B  PHjfe^  KP^ientjan^^pij- 
was  conditioned  for  such  resignatioj^;in,^&filt  of  ^^ 
H^pnit^irt;  wd  ?  dw  Jf^enpcbi  .{59  ^1  jd^t  ^thp  p^trcHit .  the 

lM^i{M^«mhr^^m i^po^  and  if#er^  >)!#«  <)Wig«Hj)  and 
finr :lbe  boI  fOWtmiftiRg!  wHGIt^ .  or  dii^d^cn,  upon  the 
\i  or  Jaodft  belpQgiag  to  the  curacy. 
iTadtM^tbe  d^fimdant  pl6a4ed  sey;ieral  pl^:  .^rst, 
tbatiheilMd  reaidied'On  the  cumqy,  wd  had  i^qtcom- 
ilnNbted  bi^*  suffiin'ad^*^«)c^te  i^r  >  dilapidAtipn^  ,  Se^qondlyt 
Ibal  4lfWr  Jti^rUppoAQto^ent  to,  $be  cuf^cyhe  bad  a  ge- 
neral licence  from  the  obligee  to  reside  elsewhere^.  ^ 
:  "RepKcattoiiy  ^rst) vlbut:  ihe  jjeffiuadaf^'  voluntatjjj  ab- 
Beatcd:  biibdC/fin:im(i4tie. [jTtk  day  oijJfrU  17$tQ  to  die 
fith  JiprilffMoming^rndt^th^t  th^  pai^ro^had  given  him 
notice  to  resign,  which  he  had  refused  to  do.  Second, 
Ibat^  {dTlert  tbe  'tiibe(>1vbleli  <tfae  supposed  .  licence  -^  was 
^giBnted^n^iz;  iOii7th^^rU  hTWt  fi^.  pl^qt^^  counter- 
manded, and  revDked  4he  /Hten^^iand  ^h^the:  defend- 
ant absented  himsbliy  '&)s»^:aA  in .  ihe  fonner  Teplication. 
'  r:^n^botk  i^luQse.irepliispli^ns  t^  w^  a  gsnefc^  -de- 
ikiurcett.  ^^a^tm,  JAjiiippQrt^fth^. demurrer,  ic^ 
•fiat,  ithat:;the  bond  wa#Jll^^-wA|f9M;/Wd,  secqndlyt 
that  tbe^ licence 'Morls  gtig^ii^^li  jtndi!^}^  t^^t  be  revoked. 
Siii^  theH^Ottd  h  ilk^][>;^beqiU9e  i^^  placed  the  incum- 
bent under  the  undue  iimlpel  of 'the  patron  atfter  the 
flreseBtation^  and  after  th^  rdlaUon  between  them  had 
^eauted^  and  a  new  relation  had  sprung  up  between  the 

incum* 
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incumbent  Und  the  ordinaTy,  td^  itHbm ;  oiify  b^  bWed        Ve!26. 
obedience.  .    .     r ».       n^-,  ..-At 

The  right  of  presentation  itt  the  pai^bii  •  ter^ci  {MiMic  ^. 

trust,  and  not  a  meine  private  intei^;''Thi^dtttie^'^^^  li«a<SbiiBB|. 
the  incumbent  are  prescribed  b^  ill6  ihiitile^dl>  htk^^tttiA 
thq  canons' and  brdiiitoicifs  of  tb^  diiireB^;  %ni^4hmi&^ 
fbh4  it  Was  nbt' conlpetent  tb  the  patr6n  1^^t)l» 
'^ihui  coiiditl6ii^'bP  h'fe  own  creating',  bej^dfi*rith08e 
"wWgh  the  dVa  '^iid  ieifclisfttsackl  liw  lia>»^  dfeetftidiit 
4S^5iarjr'tti  iffc^bii^V^"^''';:.  ■■■'''■  ^'  ^   ^  ■  •'  '     ^:-:k^o  »  >;;vr 
^"^^^V^JA^  fes|ie<Jt  ^fiy  thii^  iesJaencfe  required  ^by  tl»4>0ftd, 
^tls  c^i^  ^tich^'Sntheie <Hi(n'^e  laiir  i^kas K^cfer 
tiki  at^t^  otiiT:^.  'My  to^po^ltertaitl  ti^HttM^^iMwh 
infeitbif^  fMit^inpbs^  by  ^y  bond  fonfioi»4«3id^nB^ ; 
and  besides,  there  tnay  be  vatioiia  defibnMr  io^^an  adkai 
upon  diat'^tsltiirte^'-aff/  limongs^  bther^  ^^idedbe  iipon 
aiibih^P  livihg^  trfr  dispensation;  whereas  tiMi*eiCalr>be 
lib'i^ctiBe,  unleiss  the  licence  of  the  pairoir  bei'jnldi ; 
aiidfWri^er,  in  this  ease,  the  living  itself  ia  te)-beeafaile 
vacant;       ^  ■'       '  "-,-  '■   •  '"   i-''-''^  \>'i-i">^A  I'  *rii 

Again,  in  th!s  case  the^etiallycis  tb  <beelmi^<!dtie  to 
the  patron  in  case'  of  dilaj^iid^^naini^WliidiiHelbas  bo 
sort  of  intertsi^  that  bein^  the  mi^tM^c&U^  6f  Ms  iiMj- 

Th^  eflbct^  tfaer^re,  df  d»i^  bondiis  jKb  nk^  to  die 

p^ttto  a  spedal  int^est  ih-tke  cJbcetidiseiof  sipubHoitmst 

WhM' by  lar^  he  Was  not  idvdst^  wltb;^ '  !/^j  «!.  >i.  innr 

'CKahib^ej  bt^m^^  Was  '&topped>by  the  Oobttn  3?(     ^  i  fr 

l!xMrd  Kei^(M.'  I  ^iidl 'teritig  myaetf  ^to ' tentertiLui  a 

dbiiililf-HJi^oii  thi^^^^i'  ^It  im:^bem  tBtgaed  4iialuiJie 

pfttrbti'iS  right  <]^  pf eiieiitdltio^  is^  a  mer^  ilnhist;tiit^}a8i%o 

t&idiiie  piitpoiesi bui  tibiUi M^  ^Jtuu. tnist di^upUad 

^iilit  an  tntef^tyf<^'  it'i^' a  'sul^i'of'  donv^yaoce  fer^a 

^^uable  toniiidemiiohi,  "Wld^  is^'not  tike  eise  .mdi<  a 

nakefd  trust     As  soon .  asr  die  defendant  was  pvesenfe^d 

to  the  living,  he  was  boniid  to  take  upon  Umaelf  all  the 

duties 


1^!  d^  'iitm'iiiiimiM,  t!o'  T^m  tpin  Ae  Ytnbg,  to 
!^^^  takeUfidn  blVn^^  tHe'<»^e  <if  ioulk,  ahd  to  kei^  di« 
'~*^^  ^  Ktit^  W  pr^^'  ftjiiite     NbW  «Bb^  hoAi  WaS  biily 

6f  M  ^iyr^dti^j' Which' f)^  hc^iund  mmdm  ba6^, 

m-mrMtndib  -disdHAr^.  I  ^>^!a  sa/Hh^  itiftiAa^ 
l^etilAig'm  case'  otne  Sishdpdf  EtmOthi  V/  J)$«!«R 
meti'<fl^arquesti6b-^%hb^  a^fa  'b^fbt^'ih^'  ^iA# 
£i«%, -^'(if  ^It,'  I  hii^'<id'e6iibl^«'^fi^  A^'fi»Hi# 
dd:is^  if  ft  shoald  beconie  ti^t^^: '  It  %'  SuffiiiiMlf 

m^Bte^i^a^miig'  iXk  lir^^t  c^6^*t^^; '  tiunriii  'm^ 

Me  Wj^ySrtii^  by'  tHot,'  foi*'b(ir«  'tli«'t)bhil!aP  'd6^4lti^ 

ti^mmB^^ '61  Aoie  dtkii/i^imW  Ut <kidi^^,  reli- 
^oii,  and  law  he  ought  to  do. 

i«H^rtakttifc«<>fffa^&'a6fidiisiMyini^l<  '  '  <•  '^  ■'  '" 
&miJ^'ViitimM:^titiS  any  itiaodMitf  &t'm^taSllf 
ffi'tli»'»i^ai  Ifistii^diity  bf  {fiifitMihb^f^tb  -M^dte 
<}&  hii  n^ngy  tod  to'  ber^idaf  in  tli^  di^ehai^«Fftb 
dtifiei'.  ^^No«-thil('b<!iyid<  r^titOM  lidfflM^ iJM^'it  ^7 
i«qaii>«94i^  t^db'WN^  tK6lJI#'Vtoiild'faii^  a!Wi^^ 
KHfltodt^ifritlietftit.'  '•'  •  ""  ■•  ^-  ^'  •• 
'■  Gr<)«i  J.' Vis  oTthe'tetrte  tfpnridn.  .      •    . 

Jshhurst  J.  absent.  r  ui  .,  ;  j        ,;     - ,. 

AKh'dti^H'iti'  Vhls<8i(i^'^%  bbhd^irs 'lidt  fK^'religilMittfa 
hi  ft^u^  of  tlM  'tefi  dPtbb'paii^,'  tMrfy  relWdtt  (»• 
cbmitig  cb][)abl4  Alad  tfcftirbih  (itftitkirl^'thd  lividg^  jet  it 
imo\Matk  io  a  €kcUliM  ^  m  X^Met  tttai  tile  fMfig  a 
sdedal  Ibotrd  «if  re^^afioiii  is  not  hiMl!ddsi<i^fl)^i: 

thfe  n%itt  te^  Witt  pficMty  {H>pt>iiit  with  the  preMii 
ft  ii  JfoiWWgfe  V.  W^rJtoit, '4  T;  A  459'.' • 

The  cdnditioH  of  tfaeboiftdi  tAei^tiitirl^a  pres«Hti[(6db 

of  the  defendaiit  iti  Ae  "rMorj  bf  O^ttnicky  Mtf  tffe 

vib^g^  of  MethwHd,  !n  Nbijfblk,  ttdtes  an  iij^e«iBK!lft 

(6*  bife  jiiintNb^  KSiOblte  -in  ((b«  rtr  ^tiidr  of  Am 

■''         '  parishes, 
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parishes^  ot*  in  Ncrihwold^  wbicb  is  coIltiguQ^il^  |x>  b^tl^        ^^^^ 

without  absence  for  eighty  days  Jn  any  pj^e  jj^^  ^     pg^^ 

serve  the  cure  of  these  two  parishes  him^fit,  if  If  j^  he^tl^      w^w 

would  permit,  and  not  to  iserve  tke  cot;^  9^  a^y,  f{tb^  i^J^^HM 

parish  while  he  held  thos^;  tliat  as  the  two  Uvinaa  toiro^ 

ther  were  a  comforta]()Ie  provision,  for  one  ,c)[^^^iQaif^ 

thpiigh  nefther  p^  them  separately  was  sfich,  ^^^, 

^^apt  had  ag)ree)d /ni^v^  to  resign  one  Hiriiboif^jl^ 

l^^r I  i  that  the  ;plj^nUlf  b^d  a  $on  about  fouit?^  JTWaf  ^ 

^f?  W^  ^'^^  PF^'^^te  y^9^^  !^k®  ordersj  and  migl^t,  ^ 
dfi^irous,  of  takipfttb^^  UjripgSj  and  ^her^fp|r^j(t^4fti|  . 

ffendant  b^  iigff^uia,  tJ^a^ievenl  to  i^i|^  bptl^; tft|/^, 
livings  in  three  n^pD^'^otic^to  be  given  by  the  plp^ 
tHFy  in  order  that;  the  plain^£E^$  spn^igbt  bi^^I^r^sB^t^ 

*e"^o-  .  :•_.  -.:  :nt.  .aof- 

Tfaie  bpn4:waf  xaondi^oned  to  p^r$>rm  tliij^^e^i^|i^ 

lUid  to  keep  in  gipod  repair  the  r^ory-iKiu^^  l^^li^il^^. 
cA'^Omitmcky  and*  the  vl<»rag(3*house,  of  jJlifefA^lf^^ 

The  Ckiurt  ynd^rstand)pg  that;,  it  w^  \^\^^\j^, 
carry  this  cose  up  to  the  Hoi^e  of  I^j^s^^vq  ji^jfifr> 
ineni  for  the  plaintiff,  vi^h^ut  h^ing  jB^yo?!)Pi!?^^ 
They /said,  that  as(, this  case  w^  Jttc[^,pi^ci;ieI^;^|inil4J;:t9i 
that  of  The  Bishop  of  London  v.  .^J)^^iy|^tl^ey,,]iir^ri^, 
bound  by  the  established. ^^riea  of  pipe^d^t%  fP, ^ve 
judgment  for  the  plaintiff.  :.,>.;.    L  vv.v  a ;\. 

I  do  not  find  that  thecf^i^j^  li^l^  ,0Y^r Jb^ffl^  f^irjli^f^^ 
The  next  case  is  not  ^oi^i  qp  ♦^  rea^i|(ioi^  J]^4fi 
With  r^pect  to  an  ,eccI^ia^t)cal,t)e;aeQ^  |»I7^.  J.^t^ ;^r$^     * 
the  purpose  of  show;ii;^  th^  ppiiyiot^  pf  Lo^  jKenjfpf^tf^ 
the  point  now  in  question.     jLt  i^jtb^  cwi^.r^^gA  ,1^ 

takto  a  general  reai^atioi^  bjon^wlbe  iippoiQtipantof) 
the  4naster.  Lord  Kew/on ,  ^\di  inv  the  •  i^fance'^  ^ 
ecdeajastical  livings  every  rectorfatfs  a  freehold  iii;faft 
rectory,  yet  it  was  never  dotted  but  thatlr  r^gna&fi 
toads  for  certain  purposes,  and  up  to-a  certain  la^tenl  at 

leasti 
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1826L       least,  were  binding;  though  they  put  an  ^id  to  the 

iu  Ldthr^ii^S.  doubted  whether  the  appointment  coold 

Utd^CfmUi  be  made^o€<erwise  thaa  for  life.  But  he  says,  it  is  tme 
that  a  bond  mi^  be  taken  to  ^[iforce  the  obseryano^.  of 
those '^iftieis^hich  by  laiw  are  i«^ired  to  be  performed 
by  tUs^  it^pobfee'^f  an  office ;  but  then  it  should  be  so 
exprdisea*'in'ihte^  bondhicM. 

In '6  Boli.^PldL*2M:  thifi^  case  is  reported  iiv  ifai 
Exchequer  Chamber,  and  judgment  affirmed  witbtflll 
ai]gtkiMlit|  it  *nQt  fstKJficittitljr  appearing  on  the  record 
that  thl6!  office  of  schooknaster  was  su^h  as  ought  to  be 
deeflitied  U  freehold  office. 

In  ifyoman  v.  AJ^tbrnon^  4  M.4r  S.66.  upon  a  bond  to 
pay  ceMiii  sums  of  money  on  the  conveyance  of  an  estate 
to  lihe' obligor^  andin  case  a  living  should  become  vacant 
dtithtg  the  life  of  die  son*  of  tlie  obligee^  and  he  should 
be  qualified^  to  present  him,  and  if*  he  should  be  under 
age^  and.it  should' b^  necessary  to  present  another,^  to 
procure  such  other 'tdresigd  when  die  son  should  be  of 
age,  it  became  unneciessiMry  to  decide  whether  the  latter 
part  df  die  condition  was  good. 

2>  Blanc  J.  says,  the  reason  'for'  making  an  exception 
in  fevonr  of  a  condition  for  preseffitiilg  a  son,  might  be 
because  it  was  not  for  a  money  consideration. 

.Dampier  J.  If  a  bond  to  resign  ih  favour  of  a  par- 
ticular person  were  necessarily  void,  the  objection  would 
have  been  good  in  Jones  v.  Lawrence*  But  a  stipulation 
to  resign  in  favour  of  a  specified  person  does  not  seem 
to  be  open  to  the  same  objection  as  if  it  were  to  resign 
generally,  because  th6  lattbr  makes  the  incumbent  but  a 
mere  tenant  at  will  'to  the  patron.  I  know  that  since 
the  case  of  The  Bishop  of  London  v.  Ffytche^  it  has  been 
considered  that  bonds  of  resignation  in  &vour  of  spe- 
dfied  persons  ar^  not  illegal. 

Lord 
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instituted  aiul  placed Jn, poj^^i^j^^n^  .^}Y^^iJ^^  ^ 

church  orEnglandj,theiitpjfffLy,^lf^^  ^M^^m^ 

the.valuft  of  the  jivipg  ^1W^  an^fflf  t»f  1^  bnod  a  Jmia 
Agreement  by  iLQr4.iJ.  4;o  eater  Mtfl:W4eW[ftn^5liJ^ 
the  giving, .and, i£ he jdi^.not,  Jt|c»^ <Of l^Ojof jflftj^^jai^^  ^,j 

The  obligor  having  died  int^t^t%oth^(^M^>#^^ 
Ml  pm;ing^ft|i^  ^oppwfiii  and  tb^  the  ai^reaiibPf  ^i$t!^- 
Wtit)iii|ii^fUlF^id^twa4.?^'   .'..'..     •  J-r..;:?  •iAup3fb^/I 
hiflBbf  l4(r4i$^ban9^r^f?3^rMed;gre|i(t.fiQ^b|^^,^^ 
irfiiityiiof  j^^.4)9ftdy.  <ib^^r¥i[^,jii^td|i  ^^-vai|^,o«|nflH^ 
accounts.    It  is,  he  says,  a  corruptj  a^rfl^^^^  1^^ ,|^g 
Imlyio^^rs,.  s^cb /A$^  tb.^^Qovfl  ^iiglit..^ <^^$^iff^  ^  be 
deUnpered  /up.    The  .poIicy;Of  ^  ^esi^^tjc^jf^^t^ 
tion.;4^f„|he  country  requires. (iifi^f jar  ]pan,,j^9ul4^)^ 
ordfffis  li^ithout  any  refereiice  wbateyi^  |tp  <K3p3U}ei;^ 
of;fj|k^t.Q^ture.  .  Tber^  i», no  objection  to^^ebif^i^el^ 
jexc^l^.oo^necied  wftb.thUagreeiKpen^j^fth^aajnfe't^^ 
for^S  P^^W^Ty  considerMiap^P  t^ke^hi^  ^^ij/otfifir 

objeftiflj  .|ft/tJi»e,band,is,,^ 
these  circumstances,  thatjjbje.is. JPfi^ljci^  ^^c  hen 
4:(aft|poivi0s.fi?r.  thi^  pecuniary.  qons^ei^^njmQyii^  from 

hii]^gBif^.,th«  policy  of.  tb«  \^w  mwmm^^w^f^^ 

look  out  for^  persons  ^the  be^t,tjbat  x^^^b^  ^^p^pffifgpd^ 
to  ^lifli ;  wbidi,  pxclijfjps  pep.uijiw7fcj)n^der|ti(Q[9^,.^^'f  he 
^m^  ^^Py&Pi  in!  ^dqiq  tb^  |h;s,P9U)JL 

It  vfas  u]timgt4y:^9(4(}ed/,that|th^.,pUx^p,^ 
{)^r%rned.  tt^  ^conc^tionsi  ii^a^n^fiioh  a$.  be  h^  .pr^y 
ta^(^n  •  d^cop';^,  iOrc|^rS| .  ;b^j  hi>|d  not  an&w^red  .^hj^ther 
.hft9iearttpwterintaftriest>,x)f4^^^     .,    ,-:.:j,^^„i; 
• .  Tb^t  c^secratains.joa.  decision  ^npoa  .t(ie.  yaj^^tyof 
sp^ial  resignation  J>9ndfi9_t}^ 

speaking  of  resignation  boodftiq  g^e^j^r  stoJfe^,  J^in^ 
ito  have  no  doubt  that  they  were  generally  against  the 

Vol.  ni.  N  n  policy 
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1A28.  pblicy  of  the  law^  and,  says,  that  die  qn^stioa  of  their 
kgali^  woald  never  liave  per^lested  hitn  if  there  had 
not  been  so  many  authorities. 
XofdSoiioBi.  In  Daskaood  v.  Petj^n^  18  Vesetf  27.,  a  bond  of 
resignatioh  had  been  given  in  favour  of  a  pardeukr 
iiKlividiial  and  not  to  accept  a  bishopric 

Xhe  application  ,was  for  an  injunction^  principally  on 
the  g^oti^id  that  tfae  bond  as  to  die  resignation,  which 
had  ^been  given  in  consequence  of  supposed  direqtioiis 
in  a  will,  had  been  so  given  by  mista^e^  it  having  bi^ 
afterwards  discovered  that  it  was  intei^iled  tiy  the  testator, 
that  t|;ie  (uirty  should  be  presented'  without  any  such 
obIigatH>n. 

The  Lord  Chancellor  said,  it  was  very  difficult  upon 
the  pleadings  in  the  Bishop  jof  London  v.  FJytche^  to  re- 
concile the  difitincdon  between  general  and  particular 
bpnds  of  resignadpn  with  the  principle  on  which  tfae 
House  of  Loixis  made  that  decision :  —  but  he  adds, 

'*  It  would  pot,  however,  become  me,  having  r^ard 
to  wha^  is  the  present  state  of  the  law  on  this  subject,  to 
interpose,  in  a  pou^t  of  equity,  on  the  ground  that  this 
is  a  pai;ticular  bpild  of  resignation^  although  I  agree 
that  this  Court,  if  it  has  a  concurrent  jurisdiction,  is  not 
bound  to  wdit  fo^  tbe  decision  of  a  cpurt  of  law.  Yet  a 
leasonable  caution  requires  axourt  of  equity  not  hastily 
to  pronpuhce  bad,  a  bond  undefstbod  to  be  good  at  law ; 
aiid  it  would,  at  leibtj  .be  proper  to  leave  that  question 
to  be  reconsidered  at  law.^^    The  injunction  was  refused. 

The  last  case  tal:>e  found  oh  the  sul^ject  is.  Ex  parte 
Homier  /  Bjcmlatt  v«  kaa>l4ifi  I  Ja(^oh,and  Walker^  28a 
The  father  on  the  marriage  of  l^is  k)p  gave  a  bond  to 
trustees  inter  alia  for  perlpnnance  of  a  covenant  in  the 
settlemient,  whereby  he  covenanted,  that  undl  the  son 
ahould  become  die  actual  incuml^ent  of  the  rectory  of 
North  Benfieetf  or  should  he  be  in  the  enjoyment  cf 
some  other  benefice  or  ecclesiastical  preferment,  which 

he 
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ne  might  hold  during  his  life  of  the  yearly  value  of  660/.       18S6. 
at  the  least,  or  undl  his  death,  he  would  paylum  an    1     '  '-  ^ 
annuity  of  200/.  ^, 

The  father  haying  becoi;ne  a  bankrupt,  a  petitioii  was  Lord  Somdbb* 
presented  by  the  son  and  his  trustees  to  proYje  iii  respect 
erf*  the  bond. 

It  appeared  that  the  son  had  been'  pres^ted  to  a 
living  of  600/.  a  year,  but  had  given  a  bond  to  resiga 
m  favour  of  two  sons  of  the  patron  when  either  of  them 
should  be  qualified  and  willing  to  be  presented  to  it^ 
and  instituted  and  inducted. 

The  eldest  son  took  orders,  and  the  Hvin^g  was  ia 
consequence  resigned  within  two  years  after  tm  pre- 
sentation. 

It  was  contended  that  the  son  having  been  pres^ted^ 
the  condition  was  satisfied. 

On  the  other  hand  it  was  said,  that  having  been  pre* 
sented  on  a  condition  to  resign,  and  a  bond  given  to 
that  effect,  it  was  a  benefice  that  could  not  have  been 
retained  for  life. 

Lord  Chancellor.  "  Still  lie  might  haye  held  it  for 
life;  he  miglit,  if  he  chose,  have  kept  theliv^igand 
forfeited  the  bond.  You  may,  however,  if  you  like^ 
take  a  case  into  the  Court  of  teng's  Bencii."   / 

The  reporter  says,  the  matter  stood  over  tor  the 
Plaintifis  to  consider  whether, they  would  Uuce  a  case, 
which  they  afterwards  Accepted;  but  it  is  understood 
that  they  have  since  declined  to  pe^rsevere  in  it. 

I  apprehend  that  such  case  could  only  have  ar&e^ 
upon  the  ground,  that  the  Court  of  Iting^s  Behcli  wouM 
have  held  the  bond  legal;  {{>r  if  it  was  simoniacal,  the 
party  could  not  have  held  the  Hvjng,  even  if  he  had  paid 
the  penalty,  for  the  presentation  would  have  been 
absolutely  void,  and,  consequently,  not  a  satis&ctioa  of 
tiie  condition. 

N  n  2  I  have 
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1826.  I  have  how  gone  thi^ugh  all  the  cases  I  can  find 

FI.ETCHER  wspecting'^pediar  rietignatidn  bonds,  extending  over  a 
V.  ■  period  flr  above  200  yeari,'Sn  none  of  which  has  snch  a 
LordSoMDBS.  bond'been  helflliittdi'  itfvAknj  it  has  been  expressly  de- 
teiintned^to'Wgdo^f  tiM  admitted  to  be  so  ib  most  of 
those  ^i?  wtikh"  th^  validity  of*  general  bonds  of  resig- 
natioh^lK^  lieeft'^dispttfed  dr  cfenW:  ItK'one  or  two  of 
the  Itfteri'casdl^,  %deed;  hi  the  Court  «f  Chancery.k 
has  been  stated  to  be  very  d!iBto]il't]l](>6ri  the  pleadMl|!« 
in  th#  SMU  th6  Biikajj  of  ImddnW.  Ffi^che,  to  re- 
cohctfe -t]^W"^stin<idoA  bawleeh«  j^nfei^I'  ttui  partienhir 
bonds  of  r&i^iation  wilSithti'i^tidple  bn  which  the 
Holiiib"^f '£tiitls'  made  that  dtcisSoh;  'The  main  prin- 
ci^l^uj^'Wl^^h  that  decision  torfaed,' '«))pears  to  m^ 
to 'tifW  bii^'^e  enatilitig  the  |Mttron  td  have  made  a 
gr^^'' p^fit '  oh  the'  ^le  of  the  adVdws«n,  and  the 
«dUV^rfi&g^'di^^t6hi:n«  bf  the  ihetrmbetit'iifto  %  tenan<7 
at-^tffW'i&e'ihctiihbent  <    -  >i    -   '^'J^^     'o 

'^'T6il't%ilV^'i(h-^dy'^6d^t^bd'a|ii)H%ibfeUd>tfae 
'i^'y^'bf*  ^  b~i$ha' Vi^yr|h''ih' fdVbiri' bTfi  t>iiitteti)i^ 

"iiu^i  tHe  tmri^mi 'irii  atisgliitJ  f}«eh6M  1^i<iK»;tD 

'Miidimm'''c^^smi§'\Ms%iiik  ^mdiP'm^HM  tint 

'Wcaiak^iici^"itiifmM,'''^  S'''^im'  al-Wf^iiSw  ad. 
^jdag^'fiiat  mfUi^'hdb,'^lpkriSiiiWc^ii^tik  <i««  con- 

''liid>hich'h^*n6Vef"4it'BSgti  ti^iti^^'ilU^;!  sbd  in 
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statute  of  Eliz.,  extending  to  the  forfeiture  of  the  pre-        1826. 
sentation  and  two  years'  value  of  the  benefice.  FLMtaim 

One  word  upon  the  statute.     The  provisions  of  it  v. 

apply  to  any  person,  &c  who ^, shall  present  or. collate,  LordSoNDK. 
for  am/  sum  of  monetfy  reward^  gift^  profit^  or  benefit 
whatsoever,  directly  or  indirectly,  or  for  or  by  reason  oi 
any  promise,  agreemeut,  grant,  bpnc},  coy^ant,  or  other 
9?surance,  of  qr  for  any  sums  of  ^loney,  jreward,  gift, 
prqfit,  or  beqe(it  whi^tsoever. . 

,  It  is  not  contended  that  this  case  comes  wi^hii^  any  of 
the  words  of  the  sjtatute,  except  the  word  benefit ;  and  it 
is  said,  that  a  resignation  bond  in  favour  pf  a  son  is  a 
benefit  to  the  father,  inasmuch  ^s  it  relieves  ,hin^  from 
making  any  other  provision  for  him,  which  he  would 
otherwise  be  bound  to  do.  To  this  I  apswier,  that  this 
is  not  the  species  of  benefit  which  the  statute  contem- 
plated ;  a  general  resignation  bond  may  be  so^  ff^J^  have 
before  stated,  as  it  enhances  the  value  of  ihe  Jiy^ng  if 
sold  during  the  incumbency,  and  ^mpi^Qts  to  a  sale  with 
the  means  of  procuring  an. immediate  vacancy;  but  if 
this  be  so  considered,  it  would  b^  eqpall]^.  a  benefit  when 
the  father  piieseq.ts,thesqif  PUt a, ^^i^j^y^ac^lt)^^,, or  even 
where  he  presents  hims^  Ip  e^^i^^  l^^f  ^i  ^^Y  ^ 
said,  he  makes  the  pre^nt^jtjon^^^^.  ji[ue£^^l  of  providing 
for  an  expenditure. he  m^^tneqfi^rUyjncur,pn(|i^ there* 
fore,  circuitously  at  le^^  a  sj^u^^  pf  prp^t  ^^himself. 
.  The  statute  has  j)^v<er  y^  ib^eea. leaded, to  operate 
to  that  extent,  aqd.  tjj^  oj^s^rva^q^  made^^  ajt  the  bar, 
that  upon  looking  QtJ^fi\f^hyi  section,,  the  vpp4  ben{^ 
must  be  taken  tOtiqeap  ^  .pfi^pjii^^  b^^e^t,^  an4  that  * 

the  two  clauses ^pught,, to  ,^^^  ^.similar  construction, 
appear  to  me  to  |ae,€;^tj|k^  tqiC^^siderable  weijgbtv 

It  might  perhap^^be  urg^^^jJ^iat  in  this  case  it  does 
not  appear  th^t  the  patron  was  bound  to. provide  for  his 
younger  bi-others,  and,  therefore  it  can  be  in  no  sense  a 
benefit  to  the  patron,  which  it  is  but  fair  to  consider  the 

N  n  3  meaning 


v» 
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1S«6;       meaning io;^en4i^,}?y  the  jstf tuj|e  tp J^  applied  to  the 
wprd  f*f  h^f^lib''  coupl^  »s  U  is  wUlfljli^  words  «*  aum 

Miw^  jjPfa^jbielii.^  ^§10^  toJwodi}  of  this  dAso^oii^ 
t^iytipk  t^;^i$»a|tr^iig^^  t^yihwe,  b^en  vpiforn^y  ii^ 
go^M  jf^^i^T)^^ wdtbat it, wpfiW.tie cooti^iy 
t0j^4^ipflq)Ie  uniy^JpaUy  »cteii^  upofi  y^.,  re^jpc»,3<%. 

But  it  is  asked,  admit^tipg axei^gPiEdpaNbondla  &TCWffw 
o(Mi9(m)tif^  Ijft  gfK^y  io  what  d^nse^pf,  ff^|;ionsbJp>ayd 
taT?«ba(rjmimbifCj9£>.pecsons  dpei  t^e.pi^QfBipli^e^tend? 
T0  tMl  I  aiMswer,  that  ^it;  musty  Vke  mspj  oda^n.casef^ 
dep^fld^lj^^Qfi^  iWh^it  3H«U  he  coii6idera4  i;9a^Qiial;ri%  r 

>Wit)b^JtKP^tlp  ti^  present  case,  sucha.  boodia  favo^ir 
.  ofli^ai^e^jpemote  degree  of  relatipzisbip  tbao .  a|  V^^fttpw 
has  been  held  good^  fin:  in  the;  case  of  uP^,yf^<Hfg9^ 
befiM^toil^.tbe.boiid.wasiafwPQur  of  a  oepbe^j^  j||ld 
in  Moti^M  ,vi  M^»flaU$s  wbeve  the,  Jb^nd  was  i^  ■  fiuFOiiC)^)^  < 
twoa(ia%'wb9t)(eUb6i1o^t)i^m  be^  qmdififi^,f«i|K^ 

ol^QCtioQ  >iiMr^^t  ftfi'  that  ground;  bu^  oq  Jkn  (Coijifi 
trarjTi  a  pfe^enjfe|tv9Vi  ^aocx>pap^J9^  by,  such  (Xk^iaiid  - vat^, 
conndeiredi  'as  4  s  i^s^tionr<^  .the  oopditiop)  do.  f^,  fu^« 
a9»iii];y  imiU(tl)e.pai<^f^h^^ 
b^nefiee  iv^kah^  hpid  fpr^is  li^  >  <:t      in  r  ijo^ 

It  is  also  to  be  observed,  that  the  statute '4tfK.^g/f%n^(.. 
nol/confiii^.iorb0fu}$-andfsecaritMftb4UreflM^      (0)<98y 
pvomis^  t^Bp^semnii^  i^cput^  bM(lyf^(^^ai9)ti  <iff  «^j^p$|^' 
*  asauraiiGe.    I^  thet^li^ei^lUlerbond J|n^tbi%#af^|i(3illl^ 

imNtamroidB  the  pfiBsei|tafeki^Hth^a)i»ltiQctttl#Qa{)pl^^ 
eiwirgr  wriMl  ptx>aMBe«r^hc^M»ftag)t/Wftgag^epHftfi^ 
or;perbapa.whea>only.implt0d«/  ^p  >f  v-.i'i   OMi)iv..fM  ^nyr  ;»• 

Sur^4lien  itb  nacetsac]^  to  pHiM  bbfor^  ^iidecjaioig: 
is  admptod,  n&ich  may  ia^  (itmae^UtoeeB^lMtelilctii^ 
g*ilt.0faiin0liy  and  llK)pdl»ltie6t>f  theatiituiea»>  pattfea 

'         •'  ;       ^'  than 
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than  whom  none  ix^duld  be  ni6rcl''ibko];hf^ht  front  rach        1S%6. 
an  offence,  into  whose  icohtetnpldtlori  It  coi!rtd'^tfver  for     pj^^J^^ 
a  moment  have  entered,  diat  tfa^y  #^to Mi^thij^  dttegslly'  ^. 

in  making  6r  accepting  res^atibtt*  tinde*  dii6«rtn*taiie4s  M^Sown^ 
sanctiooed  by  the  practice  oFceiitMfe^  ^^^fi^^^tfib^t' 
of  legal  decisions,  and  who^  ftota  thOr^^^^lSt^  mtid^'*- 
invaociety,  would  have  been  the  laisr^  W  bkV^ '  (ytii  AeifiN^ 
sd^ei '  hi  the  tallest  baeard  dT  having  # liM^liMl^ta 
tbk6t%ir^  ihstatit,  that  they  had  ebn^!il|iifrdd4n^'(^  lw« 
their  sanction  to  any  act,  of  the  teglality  M'^j^^tilMtf^irf 
which  a  dbtibt  coiild  be  entertained,  ^^^  ^^  ^^  -■ '  ^ 

^AtioMh«i^oe^ectk>ti  tidc»  to'th^s^  bond^k^^  tfle*  tetb 
takki  upon  f i»ti<uti6h  $  bdt  this  seiems  to  mid'Oe^l)^  hegr^ 
girtg^  the  qiiiestiott.  The  oath  »:  '«^1  do  swear  ffaat  i' 
have  made  no  simafiiacal  paym^  cMiii^et^  idr^|>r^ 
mtS0/'^  Now'  before  die  giving  of  sadi  a  bond  oto  ^ 
coMider^  a  br^h  of  the  oatb,  it  miist  be  d^te^^i^ad' 
tbjift  in^h  n  bo^d  is  a  ahnoniacal  cdnlrttcpt^-.  ^      '  ^      -  v^  ' 

Bishop  Oi%«9n  contends^  that  d]{sdatli,wti6A^iB(^' 
pMcfd  by'  the  plain  tendr  of  it,  or  aeeokUti^  lo^  tflefti 
lail<^f^  of  former  oath^  in  the  notions'  of  d^  CMbolia 
chi»<h  eenc^mih^simeny,  is  agaiiist  lUl  fii<biifii»e*"wlmt 
9o^itr:^2.)  And  he  stACts,  that  ftt>  tha'yoal*afl91V 
ixr  Arthbrshdp  Ceurtne^sdeCfeej&ie  oi^i  is  t-^*  ^^oodqiie.  ' 
otdigftti'non^sunt,  ti^eoram  Wmki(pl^ise)')iii^td|^ 
pecuniaria  cautiooe,  de  ipsiir  {^n^ils^#e£Agnaiidi<^veI^^^ 
pca^mataiidfci."^' '  --■'  ?•'  ''^  '^^^'^  -'^^  <    ..  >  ^  <  :i 

Bttt  I  alMMiid  Gctaidode^  by  tb€f -omls^ioki  df-  t^a^  pu^^^ 
of  die'Oiidi  'm  thii  Cttaon^of  I609yil  Was  IntdDded  ihiit'^ 
it'tliould  bet  fofi^rb^  ittc4udid»' >w 
cMisider^dias^^tio^  beings  incfodied^i  ^  in  dM  iMU^'^ 
OloMS^  Iftbidi  wem'^^^  yeara  aft«n«avdi# 

it  was  provided,  that  ifany^leit^ii^  otbttr^pewOtt'W^ 
hinmoiisentt' idiovdd  Baaliiajr  bond)  «r  saUto  any  ^person 
oi^'penutis^-wilh  condition  of  reinglialion  itf  bis  bea^fiea^ 
be  e^oold  be  hoiden  gnUty  of  ^AmMy^ '  and  proc6ed^ 

Nn  4  against 
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agunsl  accardirigtfo  the  stfreritj  otthe'kn&emt  customs 
m  thatf  beHalf.  •  '*'J>"'"o  ^       i*:  '  -'^  ^•  v 

Ai  ^ftbthef^giieiMiiiof  <«ijl^  lx>  these  bonds,  it  is 
asked,  what  power  is  there  after  the  resigilalian  miie  to 
cdifijpeHlte'pbttotf'dcl  p««iseBt  thbpenoh  »^liose  favour  it 
Is^fRi^i'^r  tb  omii^^tu^b  fierscb  (to  acoepteift,'  or  haimg 
i)e^4dMttat^d<io/^m\«ttt  his  resighibB  tUe^benteficcf  to' a 
VeiidM<>it»lttl#dtatbl3f^i^^lafttirwardsr^anf^  it  is^  said,  rdiat 
neither  the  Bishop  nor  the  Cfaoiloeitorrcan  coopdlraoh 
j)tts^riM9tftJbMn|ad6J>   ■--'   nrrU'n',^6     ^v-     .-.  r 

^l^Q^tMs^I  and\v^r,'€ha«tb&Ttssigtialik^      to^be  made 

t6  dli^^iliQ^.  i  t]^ Its tein^leaderedy>he has  aright 

tb"  iiiqQ^^m&'€h<^>  reaioit'of  it,  and  iipoil  finding  Itfis 

in*  *Wb§€tifi!iri^  df  ^  tes^oattbn  bobd^  or  My  other 

ifetj;g«^T^rfr^^^bsigii,  he  may  say  he  waUnel  acds^t  the 

jrtoigl(^t{dni>^I^  the  patron  oomes^at  the  »«ailve  Xime 

^£^fi»§a  t^ tMee  the  pKesentttion^    WhketUscpBr^ 

tii  y6  pt^mieA  ii^tfnd^r  age  at  the  tirae  the^fengp^gtaKht 

ii^t^fi^  {rr£b,  ieind  Us  soon  aa  he  eomes  of  jage  prndotes 

iifd^^lf W  to^^drdnliOCed  i^^^  it. is  wfHUtj 

^S&dSg'ptdbf^if  hU  rkdfiMs  to  dtcept^the  livio9i>H  bi.r 

^^'Hvith'¥e^|y^aC'adlifed^g^  the  ofier  tc^awgn 

m^^iig  irWiJiedfafiilyi^'Wilhia  a  v^^ 

'ikltei^lniititilfic^,  li;  i^a  pPettjf^  strong  proof  of  tbe>iJbs^prii- 

{!b^43e{i^g^t^tt^d^ft^      {ntereited^otite^ihid  frooid 

probably  induce  the  Bishop  not  to  accept  it.  ,  Ai^^tfae 

^tegaliQf^^f^HIegaltCy lof thb bond  camit^^ defiendfbnr^hat 

liStiriie'tbe  BisAiO|l>  bctold  pursiiei;  ^d  Atierprot]|BftiBl(j;y.^ 

'  th^t  hif^y^tMnfftrefrnt  io  set  affcai9db^^)to3'wliiilBdie 

t^iHis  df  la^  hdve^d^ided  iq[K»n)theoqaes^)mi4«jfto  mo-r^ 

^^ilf  a^llf  t^l'4iicdnT^eiioediOQU  be  fia«nd^fit{!WAQld 

%^  in  the^Wef  of  the  -l^idanluve  toidaacstf  ((hhf{)iiie 

'^^rgn^roh  sfattU  te  cqnditiohaliiOidf^  ind  be  Vdid  if/ibe 

^t^sMs  in  ^ho^  favour' fh  is  1nade>  be ndt'^poescntad 

-#i!^ si 'c^tain  period.'  '<  ^^^<.^'  ^''>»f  n..„i   ,./i.,i  ■^_i,ao(\ 
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'  It  certainly  iias^ibeen  detevmined.tiha^ftbe  part^^does 
all  he  can  to  comply  with  the  condition,  by  ^t0i|^ring 
his  resignation)  yet  if  the  t>i^^^^[^9^  t04icc€fi^  g^  the 
bond  is  forfeited.  ^  M;     -^  0  «f  r  v"rn  i,.m7/  ,     •>        LordSoNDB, 

But  upon*  this  I  wouM  bb«»iWfi  thatrij^  wb^t:ei4ii#  in- 
cumbent has  done  all  be-^canrtQ^^ferfprm  hi&i^b%|i;^(Hi, 
thi^  bond  is'stift  piitin<sitit,iit  cast/^<n)^b^i|ftf' ^it^^Iavi^* 
tfid^purpose;  in  that  cas^'il«ppftehetrfd|na  court; og^i^uity 
Heoald'gtant  anaii}Abotiori.)    c'^  ion  qrn^frf  ^,^  t'^r'*'^ 

To  the  observation  that  it.^fiAK:^  (^^^^^z^^' 
'possible  to  tascentaiii  rdid  Act^  the!  I^nswer  iff,  ith^b  ji^there 
is^'any  suspidoh  nfapec^Aigcitri&Hbi^tin  ftqf^ltjHtn^lf  be 
filed  for  :a\  discovehry^  and  ifr.lh^i  cJi^Qiwyoitopftm^t 
renderthe  portliriiable  to.  p^naltiea^  It  wilV.be}lP^«^f^fiT 

Tfaisow^s  dtee  ini  the  ^tim  of  llkjf^&^bofii^.^f^vffm 
vrF^tde,  And r^it'  is '  remarkabtol^h9l[:ilih^•(9)9b^4(fl^^ 
lenmied^Loird^'ii^ho  so  ablyand  aorsftcoeisf^Uy  6§f9^^d 
tbci^h^ity  df  resignation  bondl^  whilst ;be>^#^  i^  the 
professbff  adopted  the  (  doctrine  of  ;jfF^^jf;|$^,).^^ 
sM 4iad?iBr i  that  (very  case  prenhdeoli lart^fmurreril  :B^jiwb 
had  beepiipleadidd  pB )ihe>groMr^d)th^(i«[  «K^WCI^y^S>igfet 
expoBe  the  v|»irti^$  tonpenidti^  9t^>jvv^i^|l39iHffr/^ave 
betorifdfajdfed^^hmd  hfa.  tord»hipr^  ofilQpini^ 

tfcttt^the>irAisl«ftiop  wwirijleg^  ,^he,{im§jMnPy:tki^ 
point  ^iU'^lMnifbfmdi  int  I  iBrmfAslr^in^f^Urxm.riC^ 

ari  fniitfabrofapjrvtdiinis)  ^bithrkfaicbci^^tfM^  }Moilbl^[|^r 
.L<![i^dsiiiF(s^iflM^hioh  ;haffieifi:f  fehded  <t|Q(|t  gfQ9M9%b)i»g^ 
'lilaA^I^orf(fc.iU^ee  ivish«d,oI  imiteioauti^toly^i^tilin^ 
from  entenag^in^'tlic  qiKstidii jhow  fet*  Jlifldp  ^^5^^ 

'Hrfildilrlhatos'donc^  soyitbeiniiiae)  jibwliveiv^if  l^ef^ase  w^ 
^^lAiahd^doiihtfii},  itimightbe  proper  40  ijbl^  tbi^^qMc^tion 
^todooqsidttrt^ioa^  yet  il  tfaeicaseJsjiotnewi  bmju(^ 
bonds  have  been  held  good  for^centufiesi  ^  it  9p^0ars 
'to  me  they  have  been,  it  is  now  too  late  to  consider  that 

question 


Fletcher 

V, 
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1826.        question  iaiacou^  of  iinr^. Jiiid4f  it'iSiOCpsidefed  4nf^% 
to  put  a  stop  to  tbem  on  the  .gixMiiidrof  ^3«btic^  IN^Ii^^ 
the  legislqture^eithfi' proper  rpeiMna  tO'da^o.  •  '  ^ 
LordSoNDEs*       Werejtbejcase  new^  I  am  not  prepaie^  to  Mq^it; 

mights*  no^  be  ftroper.ta  prevent  the  giving  of 'these 
bofids;/(biit^ii£lco^'jt  seems  to  jqpe  thatit  wonld  brjAid) 
proper  course  to  put  an  end  ta  them  aitogether^^iiiKL 
ndtisaakeiiaidisthiolioa  in  f|iydbvof^ii9e?ifrhidLitiiib^ 
been 'teid  ace  gocxl^  because  tb^  only  ien&i:cetlMrf)ebu)t 
fi;>mimce;.'0f  duties  which  are  re^piircd:tbji  Isir  lo  beiii 
performed*''  . '-•■  .  .-.|i-.:  '/i^^  ^l'-j? 

Ifftfae  law  requires  the  perfocmaaoe  of  Aidaty 9^ ^whfiy 
not  tvBst  the  enforcing  sucb'  performaace  ta  thospi 
autkcHoliea  to>which  the  law  of  the  country  baaintrusted. 
it»^and.  who  have  the  power  of  detennii^ing  how^  iar 
the^xigid' performance  may  or  may  not  rba  relaxed  oc. 
disused  with?  Why  is  it  necessaiy  to  call  in  the 
assistance  of  the  patron,  and  give  him  the-^OKetoiBf 
enforcing  it  by  a  more  severe  punishment  than  the  law 
would  i^iot^  and  •  thQ  i  inflicting  of  which  woidd  confer 
an  advantage  cm  t^e  patron  which. the  cudiBfu^r  process^ 
of  tlie  law  would  not  give  him?  -1^^ 

WiA  respect   k>.  one  of  the  irastonoea  in  wiiioh -a:' 
bond  oF;resigaBtfonifaas  been  allowed,  via.  that  cf^non^' 
reaidence^  I  ^am  not :suro  that  the  coadttiQii  does  p^^ 
ceed  ftom  spt  pure  b  motive  as  has  been  attritHited  (a 
it.>  Taloei  §df  instance,, the  eate  olWUsionmPariritfBfy.^ 
before  cited*    The  condition  i%tthit  the  par^  sfaAlLina^ 
aide*  without  absence  of^efgify  ^Bgoi  mMjfonaiy§ant'i 
Wfaenit  is  consid^xd  that  (at  .the  ipeffiod:  this >bim^i«aa^ 
entered  iativ  absence  ef^eighij)^  df|y&in  the  couiserof ^sayv!' 
one  year  put  an  end  toaQ^le^aftiWhich-nu^ihave  been^^ 
made  of  die  tithes  on  any:  part  of  the  beneficeviMic  ift^^ 
cos^pelled  to  oonjectuite  there  vras  acme  other  veason  for^ 
the  inserdon  pf  that  prmsion  than  the  good  {of  4her 

4shw0h|^<' 


»     t  r  .» i 
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cnurch,  or  tke  ipunctiml  perfonimDCs.  b]B  the  iacumbcnt       1 826« 
of  tIie-diities<ofli»:.sitiialicin,^'n  iu^  f:;ojii  <]  ri  )j^  ^.  *r        1 '    -  '   ^ 

y  -.     ,  ,  FLETCHER' 

I  forbear,  faoweirery  tasaririiiorefiqibn^thisftapiG^i iie*  ^. 

oauseas  it  appears  to  me  tke  ^rgodoBof  ginbgathcsb  LntdSoNDRSk 
bonds  has  too  long  prevailed^  aod.his^t^eQ  ttnxoiUaii 
reoogoKled  as  legale  to  peimitdt  to  ib&  ftltbredi(by;  ai 
othec  than  legisiatire  authority,    i      r-  ;  «^      twc^  h  **,<•' 

Silritbeaei  reasolfi,  and  tipon  tbe'Siost^ilttentiYh  JBidn 
iVilhoowtdeiatton  I  hare ^dsn  aUeto  giva  to  theiantfacKv 
ritirt  whidii  I  hahrcutdcen  the  Itbarty  of  laying  ^before  ' 
yoQt  Lordships,  I  feel  myself  bound  to  state  my'lniinble'* 
opMkm  iii<kis#er  tvidie  ^jBestion  put  ipyiyoar  UbrdI* 
sl^sc^  that  suffident:  tBattet*  does  ftol  lippear  upOtt<than 
retaod  to  sho#  that  «ith^  by  the  btatiite  ori  oodmiotli 
lair  the  b6nd  apon'niiicb'the  action  of  thef  Jdefehdaiitm  ^ 
emor  iMraai  brought^  stated  upon  the  reourd  to^  beaneq'oai  * 
dold  twttih  the  writing  of  presentation  ti^dd  taeii^aaedf. 
is  toid»aiidf  iilegaL  '     ^  ■'      ;t  •? 

HoUiOCK  B.     I  am  sorry  that, '  %i !  ansWerfaig  ^the^ . 
qneslsoar]  propounded  h^  ybur  Lor(^bi|is  for  the  cdn** 
aideration  of  the  Judges,  I  feel  myself  afiler  much  v^V 
flectidn  and  research  upon  the  subject,  compelled  t6 
statov>thiKt  I  have  arrived  at  adiflfercait  oonehiaionlfrdm 
thati¥^ich  IS  Ae  i^eanit  of  the  deltbemticni  of  niy  leambd 
BnftHerwho' has  just  addressed'  yonr  iLords^ipsi '  I:  ato- 
happ^  ^ho^ver^  M  beSi^  aUe  io  tusnoiir  in  (ih^  opSnibn 
wbichiihfia  ixocn  stilted^ land' whidkl^hovii^easbn  to  bei 
lievvTti^  the^^opfiuon^  also^  of  all  the  learned  Jadgdsnoir 
preseAf^iidikt.diiixreeqrdiditeloseb  Issrffibient  ^raatlier  tb/ ' 
shqwft1mt»the>ixiiid(«i'  giiesddii^.wks  gmn^in  constdetw^' 
atio&idfj^tind  di  andf&r  thffjHfcierfof  ^ 
thai  lUaintifftki  ^vvfft  to  the;  rectory  ei  Kettmt^^   !i^ 
owB^  titat  for  afconsiderable  ttflob,- JE  dUt  much  dEffidahy^ 
onrtfihis  pbrt  of  the  case;  becaufiCi  ^rifiiough  no  piainr ' 
unMttardd  men  can  peruse  the  condition  of  this  bond 
without,  fis  it  seems  to  me,  at  once  perceiving  that  such 

was 
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1 826r       was .  the ..fajct,  yi^  istill  hn^penn^ f to^  me  HS  be^  ckwl^If 
Fletcher     ^^^^^^  ^^    condlipiwi  h^m.h  more  ^dl^iiix  bifisimiGe: 
V.  whicbt  ,b9KW^yeie,:wel]:twarriinte4  .in  )<wdiiiary- ^owes  ef 

I^rd  Sondes.  consteucliaH^  w&3.  -y^'.  'w^uS^ient^  m  tbe  ^bpewe  ^:  dis- 
tinct ^dvpe^illvie  avetmenti  to  warrant  jl  eQiirt\of  Iaw  in 
actingi  upm  it  cm  a^^ase  where  the  qu^stickii  bb .  WlifiA^ 
tl^e, pttrti«fir to^riie jcontrncli  hiw?et«c^iiii>wntefty€»^ 
or  vioteti0n(t>fc;  thei€»aQlinent  oC  ^jp<^aij»|atii^?  ,{9cjlltf 
cases  in  which  th^ebArgeiii^Ql^^^  if^>  Ut^A^jFO^^dirj 
ijiolrtipn^pIV^ fpma}:^ll««t%*  i|f  jS(^^$6^if%riP<^^^^ 

that  th©ijiei;<jharged  rtottld/bfl  ,ferpf«^fi)*W  §5Bre?%«A 
pp^tiiWiftU«g«lions,  wiiWn/fhe  }9Pg^^e  g^  l^t^^^^ 

m»m^  ^Jf^pprfiheof,  4ii^(Kft^Pef^^<rt  *Mp«jW 

ipstQ^  ^  i^uflSw?klg  iiHlgmei¥i  ta  gq^^gf^i^i^ip  pJ>X  d^ 
feiltkjW^ipl^itfoHW  M?e  showp  bor;firWS<ba«^BWtJv« 
liHqg^lio^,th*fc  t*fc  ibrtpdfw^i^ivp  rfe  »«ons|4ftl«^ 
andj/off  m4  4^  tbi^  price  oT  tJbie  pre$enti^tA9ff^fiE\4olli»^t 

the  jMT^^^^tuM)  lutes'  made  or  QQaferFe4  W  «;9»sWej|i(tij» 

of  ;»ndjiB^,r^ujF|ik.fefiilh«  boiic}):  j#  ple%fi0.ft'a,weAi^,«ftW, 

*     it  ^esWWisb^d  i*P  i?pipft6>S  jf^^Jirh^^^  br^  jj^J,^  fla^e^jji* 

rfffstljf i  loid  iW«0qtti¥Pc^ljf  liyithla itbeji *^(«¥Rg§^  «f  .ilhe 

Furdi^riiiH^ectiWfthpiKev^,;  ai^i^ipp99tHtiit|^^4)9«* 
veraiog  .wpflni.j tli«o«il!|ecfe: ,ha¥j^ v^tifta^ jf»?  tkfit Jt,  is 
abni^dm^^  4E^r>  <  &l9m ; (be  tolg«|Qgeri  gf  4)e  ^Mtl^Uipn 

itselfwithat  thi^ijb<«Adiy!M  >gii^^niii|^>conij(i$^i(^^^^ 
for  tb^  p^sent«ti9n>^f  ndi^h^jdi^  pr4»^nM^^ 

in  consideration  of  the  bond.  Ia.si}ioarlj|/ibfiit.ftb^i|k^tlli- 
ment  was.  the  !re«uk  tOifl  baiter  iond  ^ceplmtUi  ^Jbet^mei^  the 
obligor  and;  oblig^e^  for  afldia  ¥e9pf)c^pfjth[|iplj^i0g.^j 

The  condition' coixii3^ii«^rwilJ»^&^i^^  rf»- 

Itgee  is  the  patron  of  %h^iTaeciQryf)6)S:fiHcring^whi<i^  rec- 
tory  WW  then  vacawt  by  lh[fr|deatIi;K)fi{tb9;Jateii|i^ij§ll«it 
thereof;  that  the  oWigmkn^j^miti^^p^nr  ^hmi  «&d 
seal,  JeanVg  equal  date^fxiith^U^  himi^fres^fitei^h^^^^ltiggr 
to  suppb/  tie  said  vacancy,  and  to.be  rector,  in  order  that 

he 
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ke  might  be  instituted  and  indu^lted} thereto  ;^  and  that        1826. 
the  obliged  had  -agrted  tt^i^signiht  ^Wid  redorif  upon     p^^jj^^ 
such  r^e^st  or  motie^  as  4hei%^teb  ^etitton^,  ^o  ss  v. 

that  the  saidTeetoty  might  thekiebj^ ^inibeodlli^  Vadftnt,   ^^-"^ Sondw. 
for  the  sole  purpose  that  the  owner  ^the  4tdP(mso^^ un^ 
rtetot^  mghi  be  eniMed  to  present  ih§retd  ^am»i^  ddier 
oM  ^  t«^  fa^ther^  ^f  tke  oblige  tberieiii'  spiklfitfally 
nalu^,  Wb^-th^^^ty  i^  be- presented  should  4)e'M:^ 
fiabti^f^hing  aii  et^d^dtaMicml  b^Hefid^.^  ^'^  <^    h  z  ^u 
X^lto#'^§n  4ny  ^)6)r^km,^a(l^r  i^a&ng  these  p^s^g^e^iftbdlr 
tbfe%c^dlii6ii  dfth^^bbild,  have  a vdbubix>6the«Mitiitid  4dd 
<^libtet(^'^or  m)i  ^^imibi  ?>  * Ai^iltihig^^UiiHt^i^airiit^^s 
sdfficK^Uy  eM(}^iiti^by  thfe  th^t^  q^F^^eM^dti'tHis  retold,' 
tfaal^^di6%6nd-{fr  1  qd^sdoil  €ohst»ttit^d^tb«^cOll^e#lifioll 
foif  tbis^^esenft^libii^Vi^  it  ail :!itiEi^ti)^^i^<fe^% 
ik^ '^mx^'f^'^mmh:  tiB^i    Bf  the>fiffb  4e0fk)d^>4)f 
tba^^i^tj^i^^lf^hy^^pei^on  alk^  dr^  fer^h^ 
md^y^^^reW^dj  '^fti  j9r^^^  (^Sndi^ 

red^y^'di'-ft^  of  by  reason  -bf  atoy  protnis^^dgri^tiieiit, 
gi^;'4)iM>'^Venattt^  br'ckher  a^^tan^' d^^fbr^ 
mb^^^  itttoej^  Tewardy  gifli  pW>fil^  br^^^^^ 
^i^/<(lin^(f  ^^ndhreetly  pfre^  ^y^pti'goti 

to  any  benefice  with  cure  of  soute,*^p^gtv^\)rf<)^diMitbef 

fl^^tion,  thltt^^ew^^ery  ^ucb^f^eii«^tioi^c|tti(|«^cy 
iDii&tydd,  iitfstitutioAi'  and  i^ilQtidb /tteteut^tii'^^att 

a^^ij^v^pfoiMda- 1(^  isnbjeiiM;!  theipattka  ti>'^ceriato4bi>A 

'iSy^dve^ ^^#d  ^i^^irt^?/^  as  used  ber«;i«nd  as^  qipiikl^  to 
this*^ttbjik)t^iUt  is^>>q«|it0  olehry  th^tv«9^i^>^nMeiitati6a 
y^^Hiiiibi^^^mtuitaiii^  is  toittuf^ ^ v  By  the^ormei^  i>art 

« 

hHHl^keii  aod'liy^^thel  iaitevl  patt  pt  idie'seoeion,  ^pes^nt* 
^dtiiilMdMh^^tedi^M^use^  diat  %  u  b^S^  i^.made'^  ftnr^a 
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.r.         which :  is  pikitad  fiMsdrHWtly  at  the  ^  of  tti6  Ibildh,  ftr 
LordSoNDCft  tiitf  avWdlHg'  of  utoiDny  and  dorfvpHdH  hi *pr««ibiltiidMfe 

■••b*iilB8b«Sj'&*i  ■■'  "  ■■  *  ••■   '-''  "'  "'■  "' '  ■  '■'  '''■*'" 

'  'lt«U%>be  dbMif^i  diat  the')^t(ite  dd^'ndlfV^- 
pmi #()««iiitttkf  )»e  .bbnd  its^ 'iMif  Wibi^y <<liy^ 
aertf8lfba'tand4  ^  <»iMie^«nce  of Wuyder^lt''flBrB^ 
Ujpotvgeberal  pntiti{)i«*  <yr  hii^i'l'iioii^'»^{i  to%^ 
dear,  that  a  bond  made  for  the  fM^^^  'dT'Ait'ay^ 
an  ol^'tMohlMMd  by  a  Mabti^  »'4&id;'^i^<<ai^'Meve« 
be  made  tW  AuadaMoK  oPan  kedbtii  <  AMI  ^'ttbeti^ 
ii^  iddi  down  m  'di«  eHii^rast  i&Ktmei't^  Lord  ilM^iB 

Air«fetf  ii  Vituiri  CJalr/iS.^  1 .  In  'Uiljtt  '«iil^  <ih4t^  lei^tSid 
9iac^«KpreiBes  hiiludf  thas :  "*  £in^rj^  dot)ti^dt'%^ 
fcr  !«Mr>  abOtfl  any  ihatter  or  thii^  whi<jh  k  "prbl^Wed 
aad  made  mrfawftl  by  atiy  statbte.  Is  i  Vbid'  tiikitMit, 
^hMgh"^  staMite  fcs^  doAt  nOt  MaetitfOn  ^iit  fi^'^tMl 
be  Wibofi^y  inflicts  ia  penalty  oil  the  dl^deff'^ 
eaiutt  a  fcMattf  ina^iliei  d  prohibifiob,  ^oo^  "OfeHs^i^ 
no  pr<AiiHt(M>y  wonbin  the  sfatbt^ ;  a^,  for  ii^stiinc^ in 
'  thecas^of  «!tndHy,'tbe  stttdle  Otily  ititiii^  i  )pi^bltitsr'^y 
way  of  forf<SJltiife,  tsfdt  doth  nlol  rti^iittbn  ^f  a^oftlbi^  6f 
the  siffiOirfMid  «bhh>aeti  yet  it  liath  'kiWays'KM'  \M 
dtat  such  cohtrads  beSng  'iAgainst%y  Are  Vbtd.*'  '      '"' 

The  eiiqtAry  th^  vtm.  \ii,  ^mUi  i  'bohd  of  Aiis'^ 

scriptibh  be  a  her^i  e^fli^V  dire'^ty  oV  in^fectly^'to'^ 

'  'paHtoti,  htxecaga  'if  it  be^,  It'wiU  teXi  i^thiemkt^l^r  W^fn 

the  words  and  openktioii  bf  ^e'^tii<^,'^hd'W^  p)>^i- 

ation  madefor  saA'a  bond  witt  bfe  ^d:'^ ';''''  "^  ^'^"■' 

It  is  denied  thM  this  seditil^  l^'ef&bf  i'^ii^"^'a 
t^efit  within '  tlte  troe  '^hili'^  iin»''%Jtfettditikit  df'iSSii 
•clause- of  the  statute.  '  ■■-  ' ''  <•'■■'''''-■''  ''■'  ='"'••'•  ''^^ 

If  your  Lordships  shbuWsfa^ititte  Jdc^b^t'df^ 

'  tdurt  below,  the  obli^  wbuld  Bd  eMtid^d  ViEky  W 

^abekhlNSoa  'upbh  His '  Jodgneiik  ibr  iUii  ittft^o^'lb;)^ 

with 
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fiuob  a  Aom  of:  mon^  Jooks  Aike;^.ptt>^  UJter^.toj^pefit.    ^]^^|^ 
It  iqppears  (difiiouU  to  r^is^  a  ;i^i9lXX5^4p^^  upon  t)ie  m. 

qut^ikm^^  Is  the  possession  of  «,^pedi^l,bpn4.pf/resign-  I-ordSonDWk 
ation  a  benefit  to  the  patron  ?  'The  oppqrtm^ilgr  #^rded 
by.thJfi  species  of  bond  f)f  providing,  for  ii.^^ioi^,. or  a 
iirptber,  or  relation,  must  surely  ^  epnsideredj^  ^iBoefit 
,^>,|Kitron^  iU^it,  be  a  benefit^  how  l|^.jt,b9f».ao 
.^^p^red?...  Why»  by  .nicians  and  through  a^^i^miptiJ^ailgcMi!^ 
,,;^r.,^J^Qjpmsendtotifuu.  .    i...<i  .-^k, 

.^.,...9ut,cpp^er  t^^^  in  another p^ifi^tpC, view. 

^JjL^^not  compulsory  op  the  obligoir  lo.resigm  lie,lias4n 
4)^i^dm  either  to  do  sq  or  pay  the  penally.  Alid^/«s  has 
J^PiW.cjl  obsierved  ,^^2?^  JSt^  B.  Cfoin.  94ife3i.«jd»«>tbe 
^^apoethat  the  obligor,  who  nay,  vitf  s^ielect^^^octh 
Jdlitbji^Jo  the  obligee?.  The  obligor  neyijneftga.^r 
paijr  the  money;  and.  the  obligee  cannat,^At  ^^leMeols, 
compel  him  to  resign.  If  that  be.  so,  wh^t  twOiitd'^be 
fsasier  than  the  making  of  this  spedesrof  >ooQiraot  the 
;|iiean8  of  adling  an  advowson  during  an  a^pUud  yacnm^y  ? 
.^e  ya^uet  of  the  living  is  calculated^  .a.boad  :ia  given  £or 
fhe  ^mpunJt  conditioned  to  be  void  on  j^imst  wbe«  a 
^riain  specified  individual  Jias  become  capable  of  taking 
:|b^  living.  That  event  happens  almost  Jimmed^ately,  by 
the  insertion  of  a  pecson  who  if  he  lived  vwould  within  a 
v<ery  few  months  become  capable  pf  holding  an  ocde- 
idastical  benefice  The  incumbent  is  called  on  to  xe- 
j^gn.;  he,  refuses,  but  prevents  a  jsak  pa  the  bondl^ 
|>ayu^to  the  obligee  the  wipunt^^of  rtbe  p^^nalty;.  would 
aucn  a  proceeding,  leg^l  jS  U^  bond  be.l^gai^  operate  a 
h^fit  to  the  piRtron  for  and  ici  ^^spept  ,of  Jhis  present^ 
a^n?  But*  whether  thi^  V^^  P^  ^^^  resignation  of 
the  living  is  obtained,  the  obligee  i^cqi^res  to  himself  a 
i^p^^i^  every  sen^  of  that  wprd^  .for  his.  pr^septation. 
^^It  jhas  bei^ :  however,  iugm^jis  it.was  3aidip  The 

in 
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l6ri^l«3lfMo«dliig2tdfii|s  •Ui^^.mMtattig,  ^uqiri^A  as 

§iS^  ^^MJ^  l^itbi»^fnUfl|)iM^i«e1die98aie  sntaniof 

k^i^oklnlbeo^ighlbn  agrtaobnodetetosyiAethiiit;  jrifc  w^^ 

ap«}e|bH|g Jitia()AilhHb  li»iAfi||aiir  ^j^MbD^^i^g^^ftrcU^gM 

idieirtIwigfi»'ftiBtlHeQdiFU^t^>b0(boimde^ 

#r  HmMafiBlfigal{iilksndowil^li>eQau^t1ibQg^  ace  ^alhe 

•)tH9ilti0qnfofB^a»{jdiii$(ijnil»dtlupBopei^^ 

AbiiBdrqpli^iiiv  pnt^^/tfattic^n  dhupibffcA  Ifarinyhiihi 
9^iiiMifMiire  bMs^Jn  radc«i0duaii>ieqDcyiJ»^itl<fiiitbe 

fi^^otanMrn^oteiditbidiiitoliUia^ 

iberodisqiiflfo  a/d«ngleI)alKlliB^  passbiipiiafoAfaeib  Id 
^Mrmito'wMjAqi^^  ildtit^MftenM  AeijmiiiHbitaainDfifa^ 
lAitt  imi^cioi  ]{«^  ifotfitf  t;(imLderai6oiiio(rfltt<^ 

^(£dnfi9t&«4>)^/cai^^«^late  bound  ioittigrtttiatmgaiihif 
behdxflff  iMgnaftBDi^dsI  bddiattcptofaitKfaii  brf^-niVlidifdw^ 
cisioD  must  have  proceeded  either  iiii  Miiii||i^1mnnTii|lail 
attp|^i^bobd>im  BfJtei&^ldicactbbriMUeB^nag^ftUt^Ql^ 
pnft}iihiM\t$  tbe^0tflitaste^(brolhftiMMh3e;^b^ 
qyt  yowadsjifepabliayilfcy  ^yignMia^twmteciUiaajKtqb 
tkb4M)li<^ii9n jtlienfew>)tiiupiftifaitriiUb  sinxnirabeiii  i^Mt 
lMi^:tG( j)e  d(dbQed(i«iide^nishidc[ra  iBonirfaiii^'i^  dndab 

»bfTocf  o  O  , "  '  JkfOffs, 


IN  THE  SevKHOIII  YlUkR  OF  GEO.  IV.  9$$ 

beiagmnbniacBlapd^bgilaMlhe^taftue.  ^frAedtSiskm  IxwdSoMin! 

hami^TjIi  ask  oii«  wfiat.f>riftd^  Q^^fidf^^^dliaMn*^«^ 
tfat^  effect  of  Om:  b6nd'»dw  4ii^ jitd^fa^ifti  b^UcU^iflflheli 
%omttbei«fibetPitf  tJftitgiMelraliTMi^^       rtl^f  (^iTtte 
bsnefiOiiiVallieiof lihd  ^U»^i'b<ibde=imiiy  ^i^^ 
'(9Vtiitig^»ui  T^^()peeild3bond  nlije  n6f  bfi  so  biDiAcl&V  ^ 

ttdlmidUfeiMcci  jfn<jcbe<ldtgr^l  hbtf^ 
DiMure,  oir  i^rttieey  CO- (ih^HMO^  ii 

toil  «a|;tet^<foi»piltiebeiid  ^lai^i^btbtf '^tiTa^^ 
dilBiitface*:ieav  ij^  jMrsdic^dt  b^PKreeo  tlMM  wm^^d^ 
Mipliqro of  bonds ;><rio  ingemiftyfr.iMi  «ii|iiilty>th8t diA 
bc(Jein()lo()ried  bn;die  eubjeot  tni  MJcetttd  in  ^eSttiBUiiiiiijf . 
n^^dchto  diitiaetbh  bstweep  geiMr«Land.'s^)ecteltto 
ofr.3i^gfiation^"  and  aftfth^-  &cta  disc^osedi  hipM-^thifc 
RBCHdi  atel  «|phre»8d:;»tp,otlie/abriokitt:fdenl^ 
bonfla ia-^principk  ajadopcpratknv ^1  l)fiiiilbk;t3pl|lptfbW| 
^m.  qS  the  Winiiiees^  inf  t^ioi  tufad  ^i^iiioir  dlitf pittettt  to^ 
bldd<Juiie0deiMniieiA  benefice^  )iiM  dj^^p^fitm«xdkffn4t*b^ 
caBfi|Tffihrf  bjf  ian^mod^  obiaaay  wbiob  lnftj(  la%0if  ea^f 
poBit/bii^itaijnake  tU^refOfttt^iob^gffp  tbe  MocteO'lniiahf 
tioned  in  the  bond.     That  tiiiiig  sUeitbase^UM^^cbiiR 
nM^Eoiliie  Ji^ofi  itliQ  isbitibeIow^cttidaMqior*dbood^ao€ietiy 
iit'tiiea^aBBSifat^ioii  las  ad  icdDl^];:siQNv^;^eadnAi4Mn^' 
nodiaUkilif  in.tfad diomcntjafterliwl bad aixefaiieil  iiiaide^'' 
sov^tbuuof ;^XMld. iio  •!:jiri?  b-bi'^^D.^.v;  *jVAin  .'-'^nu  -ior'^ 
^il^tUn;  sgeneaalt  laqpdsfiDf ^e8%iiii2&>D  ^rere  ^eddedt  01 
btt<biui^«8iben]^!cdaiiraryItOidi^ta)til^^  JS2i)k^'^ithe 
ganpsAiaCrtbeirdpdnlinga^aiibM^fiiii  i^^^  iHbf 

seefftu  to  jdetnuMie  tban^difficmtota^cbnMidf^wicb^i^iiqpeia 
thatcTB  spiniial  bond  •operatinge!«tjtb&:^aafl|e  srbjN^^^^ 
sup^qjiR&dilis  aliieffida^iilBlnni^  llf^bMll  QMMiia'of 
X^L.  III.  O  o  bonds 
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bonds  operata  as  bene&ts  to  tb/e  patnnL  tfa«>^gbl-jioC  to 
tbe  same  extent  in  poifit  of  vdy^.^htif  «^P  v^fuffCpta^ 
equally  In  violation  and  contravehtkiD  (^  tbe  pnnWN^ 
.  of  the  statute.  ■    .      ; , 

But  it  has  been  argued  tha^  adralttii^  tbe  COW  «f 
tkt  Jiiskop  of  Lojuloji  V.  J^che-  tp  be  I^f.  Jfe^-.if^ 
much  as  it  was  decided,  at  it  has  been,  stj^CQ^.^^^ 
alt^d,  in  direct  contravention  of  alptig.  ^ni|^i  af;(|^ 
cinonsJn  the  coui^^oir,  yonr/Zx>»d«hfpB  .w^t  ilPt^Jp* 

'^pcweB  t^  cafry  Uiat  4«e  tMyqpd  .^  atfi^CtJ^tt^  oS 
t^e  d^onoDf.  utdthat  there&re.ypiir,^^«Qt|i^^'-fi^^j|(t> 

^stnct  i^ifi  operatioB  to.geoenl  bonds  of  i^f^na)^ 

'  In  confinn^Oti  of  thi^  view  <a  ike'ha\A^fit^  Jti4J$M^ 
that  Hpecial  bdocls  of  raignsticw)  hare  been  i)oId«fi,:niid 

^nd  unimpeachable  at  several  Umes,  and  by  se^rai 
'^tagfie,  and  in  several  decisions  in  the  courts  below  sinc^ 
Mid  notwithstanding  the  determination  in  TAe  Bishop  ^ 
JymdiHi  V.  Ffytche,  It  cannot  be  dissembled  ttiat  since 
Hitf^oecision  so  often  referred  to,  resignation  Iwnds  with 
Special  conditions  have  been  treated  on  several  occasioas 
'iM  l^&l  instruments  in  the  courts  below.  It  tna^  bp 
dievefore  material  to  advert  to  the  modern  cases  Id 
wnicb  this  question  has  been  agitated,  and  it  will  be 
feund,  and  it  is  a  most  singular  fact,  that  in  no  case 
met  the  determination  in  The  Bisftop  of  Jjondon  ?. 
'^^aie  lias  the  construction  of  the  etatute  of-  Elixiibdk 
iftvt  been  the  question  before  tlie  Court.  -, 

■  ITip  first  case  of  which  I  am  aware  in  which  T^hi 
Stsnc^  of  London  v.  Ffytdie  is  mentioned  is  Bagfhe^^- 
'ibiri®,  clerk,  M.  31  G. 3. ,1790.  4  T.It.  78.  Thatf^ 
a  boifKl  given  by  the  incumbent  to  the  patron  on  presfiM- 
aboif  to  reside  on  the  living,  or  to  resign  it  if  he  did  not 
Mtiim  to  it  after  notice,  and  also  not  to  commit  waste,  && 
m'Uie  parsonage- h ou se ;  and  it  was  held  good.  In  giving 
j^^gmeaih  Lord  Kgjyon  ^|id  du&  bond  was  only  entareA 
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kito  for  the  purpose  of  securing  q  performance  of  all        tSm^ 
Chose  duties  rfliich  by  ImV,  and  without  liie  bond,  he     ^"»,lL_L 
■»as  bound  to  citscharge,     Hii  then  proceeded  tlias;   "I  ^_ 

avoid  saying  any  thing  nboiit  the  case  of  T7ie  Bishop  of  fti^'iSMUMt 
'London  v.  Pfytcke  t  when  that  question  comes  agaiia 
before  the  House  of  Lordsj  they  will,  T  have  no  doulit} 
yeview  the  ibrmer  decision  if  it  should  betome  necessaQr. 
It  is  sufficient  for  me  to  sny  that  this  case  cannfit  Bfe 
J^overiied  by  tiiot."  Mr.  Justice  Btdler  said,  "  I  caiifipt 
4ind  any  immorality  or  illegality  in  this  bond.  It  is'tV* 
"dtity  cif  an  incumbent  to  reside  on  his  living  arid  to  m 
'i^gDlar  in  (he  discharge  of  his  duty.  Now  this^  b<>^ 
requires'  nediing  qioKi     It  only'  requfres  bii^'''^^w 

1^^;^,^..:,     ...        ■..,r..-...v.:,....,=  .^ 

'"■'The  next  case  is  Partridge  v.  Whislon,  thrk,  ♦jP. 
'Jj:a5S.  T.  31  G.  3.  That  was  debt  upon  a  bond'Coii- 
ditioned  to  reside;  to  resign,  for  the  patron's  son  to  oe 
presented;  and  to  keep  the  premises  on  the  living  lA 
^^air:  In  this  case  the  defendant  pleaded  two  pleas  t6 
"Wie  bond,  and  the  question  now  before  your  Lordships 
ifaight,  as  it  would  seem,  have  been  raised  on  the  iirst 
'fecial  plea,  which  set  out  the  condition  upon  oyer,  and 
then  in  effect  averred  that  the  presentation  was  given  in 
consideration  of  the  defendant's  entering  into  the  bond  to 
design  the  living  upon  the  plaintiff's  son  taking  priest's 
ibrders.  To  this  plea  there  was  a  demurrer  and  joinder. 
But  the  Court,  understanding  that  it  was  intended  to 
ttirry  the  case  up  to  this  House,  gave  judgment  for  the 
pluintifF  without  argument.  They  said,  that  aS  this  was 
not  precisely  similar  to  The  Bishop  (^London  v.  Ffytche, 
tfaey  were  bound  by  the  established  series  of  precedents^ 
to  gite  judgment  for  the  plaintiff.  In  this  case,  there' 
ft^;  the  construction  of  ttie  statute  ot'^izahdh  Is  nerer 


£96  .  ,iC^§gg,„,„X^l^revPiP?   . 

simosiacal.     Demujr^fy.^Wft:  fP^i J9iyP^Rnv}S«4rn# 

rlK^od  which  was  holdea  gop0>  and  no  judgment  was 

given 


m/'  ma '  the'  tif^iBh^w  'i^BAf  ^  sayMm^^^m^ 

iriAmkrf  tenaai:'*C'Will'te  the  ^ati^:-  '  '  '^  .tfncmomia 
»''liSpfc^« '*.' .fc*ftfr,"l"jBtttf,'  SSl'.  «.'*iG.  i:'*^tV^9Mb 
i^ytDHe^'of  i>d^d  Wad  tttiehed  u^to,  tHtiujt;!V'^tAlM 

ii^^^  s(!H6bima^tet"  df  hn  aiibient  "{Mibnifir'i^doHo'^k^ 

^y^¥«^e«!t  bf  Ills  patron'.  ■'Thti4^iin''helA  th«v^fld 

^iWicn><rfl«f 'oy^'  stfatel}  kit  -^tiie '  mw  ««<  kM^;!)«f!dk>d^qii{i 

^MW?^'  AiAr  it  ^tdrmotilaW  tif  g^h^(  l<it#lj^iiltlb»botvi'qf 

l^ltf"!h'"th%  V>ffi€e;''"Ia'  {hle'fMCMA^  6^:  m^\m,'di6k\ 

^n«i«P  MiJas'l/f  rea^}6rf<«Hei«igo0d<M  ll(it«r.  i>  -lillMH, 


ft 


«»«  .vQ4<§.§S'^'K«*|fiIFi5^ 


:i^5f^HflF-'<^    ►: 


ar^me^^^^-^jf  ^.  gJMSfiSPlpf  >A;^  JfSSUP^  wmikn  cWWib 

oj^  ttne  «yl;>ject.    If  aoy  on«  wU|  fake  the  troyble  of 4lrtt)o 

'^Sftaqob  oJ  stn-jo^-  A'Mfo  'j<:.a  Iv  vi».>jiil:.'i;    sili    j  abnod 


priidi^l^i'^'the  «6hinibn  tla^j  ^i>\d,' it^'^iAt  ]9iSd£'^ 
bonds  ;   the  aadiority  of  these  cases  seems  to  deptkM 

addi^  %6atf  '^6od'  mkdis^^'m'^is'iimt'^iii^-VkB^ 

Jiid8tjs,'#iiiU>  th^^^dedi'^  muiS'tii«f  Tf^Ste'^tei^ 

«8|iH«^>  AVia«-Vq)M(  'autkiHi^  tkiiMk'&^''7iNi^W 
l»kit«^#-^^*teits-6pbb''iB^skbj^''^  ^^^'^  '••'  '""-••^^/' 

bU^  iUit^^imd'hhAl  '  H4>'Aly^'  ffiat!'4^h!6n''<fli^  ifai^ 

o^ohi"^'  Ttik-wW  'bt^!Ui4n><i^'  ett^reiyi^  'bit'ihiJI'mili^; 
jectby  Mr.  Justice  BvUer,  in  BiAop  of  London  v.  J^^AiUk ' 
WlieA>tfait)<M9l««]aii!M<b^fb#k  tte>CMitrtidWri  VEt^^Jt 
ai|d(>faih»»Mfd«^  ■khtHi  am.  '-«tte'V«r'«i^i«''^#3^MW^ 
sMps,feheJ4iMe'44hnMAJ«(dg«i«^'^iait  fib  Iftd'tldl^'' 
iioi>tMaiilt<^Wttts  ti'fm  btof'Q|^niWUtt<(|^Aliq^  latffii' 
.>n'..i  Oo  4 


^^^^    the  labour  b«4M^6M^^{HM4iteiad^«i9}oi*-seenied 
I«j<i^^^  cijflA  g  AfaJhltfg Jagt'awfiiwtoy  Mb.  'JMtipe  l]fi»iiimi«» 

da^'it^'WiSlild  l|)«><}r«^  (NfficntoiMUB^aupomsiiriiiBipb 

has  been  ofteaer  th«f^^oi|l[jie-'«xpl«tt&l\cbjp4bB.lii|gBeai 
]ialfe«dl4»i^  iitfi%l>di&  Joidhldai  ^Jih^saltpntafediUm 
\m  H^fla-^jRifhaf  ^tfw'wily^-pwpltBitifniic  dybitibpoK 

wAjeftHar^n^^res^gtMUbliy  wiHl,iI  thinB,  bwdispomto 
)fj^'ti.oWffi«Memt^y«ffbci«ohdht^oti>af(4i|ilichrOiffiali» 
^etfk  ^iil9lp%t«(^'hiitMW'tbvhbv«^sflrftea>frdmiv  pdaal 
#'^it«iS  ^se6("}^4fo}:£h^r«tB  laitg^idtctao^  tlfofr  the 
^iB  iC{t)Sdtred!i§'lilfih  tol4)e^<deiftftut^bfnrfHien|^ 

'n^o22iihbif/(^n<^^%iidMktif!ori<iftsto  dMti«|itvbr 
^^;li£»f/«<Md  bf>  re^^tl»tf"b^%d«t^hted  M  taiMdUiiMi 


ft 

glAeiiBiHlijkbeitidieft  rf  bbM#eQ|oiy/:)B7rKFl>ilif^9^ 
fl^iaiinnpsimiqijaiidaiimratoiiM  ^ipc^thlf^qfs^'fi^^h 

dUt  ho[ifiniiaqdf4l^Qfe(hilt)«ClQ(Ji^h  |if^AMW^#l»l^[k 

fiftditti  wboWtctf^4h«</iM>iirtito?/|«iw^  '^f^ 

will  be  the  converting  a  .UjB^^jf^^Mf^^s^^j^^^f^ 

«)ilf>^at  officer,  as  being  appointed  for  lifei  and  a  public 

law 


^fw^^ 


hmdmos^  f  Jii83iAii»ib#idd{teiidtot;V^  baBi«  #VKai*i 

ai|rillt»At^  IMP  wHteoiwa>jibeta<be>it>S»  >Mg<  jii  nii^mri 

8itiMtitoiithii£J^tb«^IiMt^^  bep  JHbiapHiM- 

bMio^ckjdKMdd  hsicxtimady  diflk      tti  g«Mi^:|btei 
baiids;(?vo1Efab>  ireascMiki^  kh  iftrficribto  d^J^timi  <!i»i 

iri!«fftdt> induces  a  imhdld  aQoe  lotaJBi6li^4Btit)ti«9 
wilVii/ildfttcled  ioiibjr  Mr,:  Jiwtipe^dtoiBrairti  iM»ti5q|ft  ,'vqc 
JDd»fg*J^J»tenirifetdyhadooo^n>0jrib»t^^ 
w«pitfae«^»aBof abottd  of  resigaalionliyiS'ScboQiflttifin/'^ 
Tbai^'iKr^ Justice  iLasDr»u%  >alter  .iotMffinrul|;^tl|M^<^ 
<Hd>««t  ifiiwisdy  .appear  on  the  pleadJogi  wlMtbe^tU' 
offii^iivML'^  fisBtbokliottee,  sfljrs  thai  ketliadi/oeiisidcft^i 
8bk)doiibti/dn  iim  qneation^fkowbD  the  p&nKm^ho^hii<i 
thsJ  ppiBMP  '.of -sttdi  i^)poiatineiit  eoold  exeroiee  itiv-iai^ 
diftk!ieHljoliuuite:fix>m:vfaatthefo^  .bnuof 

'it  inaf-^doeLTodded^;  Aat  imhen  the^icase  ^^ILe^y^'^ 
Limmtmakb  /OD^focrajr^ument  l^fiarwods^rjon  r«|i'  iilrito^ 
of  >«flterjid^lhe  lEauhequer  GSiambcv^tAe  uOourC>:i#ifi»<I 
deMj*i(^iipbaanm  tbltiit*  did  not  suffimeot^^mlpsuili 
o»  iHemdotd^^  diat>:i|he  office/ lof  schocdihaitei><iir«eiiikdf>^ 
an- eAcoiiisDiiighi^  foi!^  thei  9tk^\t£  Skk piiblic^  i»'JWil" 
d^ttwadai&esboid  Afflceyxaaditbltf,(lherefcre»:fe^^^ 
poMbIe>to  lebe  like  iintiDiliiiit  qinetioo^  edikb  it^ieaa^^tfaai' 
inteotioii'oC  the  fmrfeiee  to*  litigafeB^ '  vpotti  whidhr^queicioir*^ 
tbsy^  dwdined  ^  ghripg  i<aiir  iopiniob,  ijifanceiite^wryiibe^^ 
ecdtocMd,  tbettie  Ak  cdeBn4:^sb:b0)iii(fteeUld|f^iikieehliq 
|MseBt4iBae^)lbenMilidi^iofisii<^  Itfaoiidjwflvieonsidnpeftq 
byitbe^ conrt  of'ieitora>iqikestttmrie£i^^te|k|{idi^^ 
impbrtBOoe*  *  And  lln«jdifib:rftjr.<>fireslablJBfaingjfl|jbeodlq 
toiite90i^««  fitehoid  «fficft:ai  thet  instaiweyiejKv  tbo^iatenpig 
makibg  tho:  appointiiMB(t,;  ob;i|i|og)9estedrwiiX^i^ 
Pnim^  #380.  ^Yioijslihat  <jbn»^<  tt«i8)lfl3iie^aime>faiBefap'j 
•  :*!  Statute 


bj«(k48^4faQ  rlai^^  cci£*ili0£Lerd>C&ief  Jimtiq^i  i»^-4) 
tgwwily  Jipplicabie  C(Mihk  ictat^seto.  jHs/  990^  ^fd/^nib' 
tUsis^lt  vc^d  condirton:  (a  oondil;k)iT'lb^Qsigd  tbe^(|i^^^t 
o£|regblrariGif  ibe  arehdeafBeaiycfi^dOs^)!  {EiatAMdi$m>ii^ 
todal^i  tibs.  offio^  to  jBftiiyendcr :wfa8iMhfiar^  iie(jpiimiil 
itpis  tociBi^rVe  to^  biM^  aa  afasohilei ipack&:  oyHr^fkml 
oSi^Bit  ^ickiibe at^t lOot  :«d  do^  ^bestdna^if  sdtfs  ji^seii 
alfewed,  (iheie^^iiQiild  he^li^iplaiD  jQ^dMvi/ifhdJ^^fiuittti) 
effid#t(ib>slft(iiiAey,fo»  ang^tom  %v^&:aKaiul)mi^'ikelfei 
ati/ofi^ftfoff  il»lall^tie^7>aiid  s^ebiindis^aldl^ViiwiilS?'/ 

qfilaji^c|fil  4xmd  of  jo^si^atm^  >Mc«  Jistbet  11^^ 
cdntr^nifl^  ftbnl  asiah  a  bouddaes  iiof.iimtn^)tttxl|ei«f>dDifi> 
ta-tifefrSfiBie  objoca^QD  as  i£  iit  irertglojniiigi  ^^eooprfil^i 
baoiliaei'lhe  laiiteF  makes  the  iiicuipbet^t>  butjeiy^ibfliti^i; 
tiemvliKt  mU  to  thjopatroik'M  JSkmy^  thatirawmHiflibKit 
soiHMi,  ilPjipipiica  diftetly  to  vtlie<liKtfi  <iisckised((€fea3lUKf> 
rim>if]/ Altfe  avarradithab ioaeJoC  tiike'iUKQaaiBei  in  itb; 
b^«i  h«^,faecQttie  capable i^i.tj^kiBgv'kniuccokBiastical/^ 
bwaficQt/ioficonteqiifiiceyi&be  tiB^e  Uaa.limrf^dimt'ivUaUo 
tboi^^igief^iniajEtiaU  fim  aUmsignatUtfi  (ao0dr|iihg^to((lia«  > 
condiliW'Of  tha  bbndk;^  Bnt.tbibobli^eiiiil^jtbaraftrai  ^ 
oW%^  toltakq  tUt  fittepi4ie  mix  d6t8a|(ifr;4ieK8iqr>ifeftit> 
akne*^!  If  that  ^eteso.atthe  timeofitiidjtohinrtnrfawaoW  ^ 
c^ilbeiaatbaluaitk^cottfib/^ovirclui  ob^ociwas/abiaFeq 
taBaMial4  )wiU  to  tbe  pa^wai^^iilC  heJDfiia^o#ed(ta;€«lM|iu : 
thai  lifting,  j  he :>waU[d  dp  ?  aqt>by (ihe^^pwiy  .sjawn  i  ^i^ifrnj  \ 
patfaa^'tl9ad}ihi^>:m)iddivbQU  «iti^«it>  dii9  ieniute  ^ofN^b^^ 
p4lraifai(oaanBi  4Rrilliiafcid  f^IeatorfUi' uQair  (ia[ij[^oiiejlriMNi^^ 
slilmi^icdhtidndt  Tthat^abeox^^  ^ 

pI|iQeait|iie4<iotBi^betitiil(  ^udi  jetebpkta  durildraBB^  iiki4(yr» 
spnabaa^m^ « at.domiBianr  nd  mst8ffiDt^>aaiii^ha  aappfKtad,  • 
up^irnas^j^knaii^iiiior  j^^cogniaedvfnJaKiqpliiqf  boa?  .^  XUn^" 
ia^A^Ue^msequflOQBs  lof  aioii  ia(ttfal^4tf^lbia#(ll^^ilap^H 
ti»jjjfj  palpable 


1W61      ];M^)^<<^»{S%l^%9d«F^g)i  itp6it  Mim^die^y  'USES 
of  religion.  .AuLVi  r.i'1  nl  ifi&ihoq 

«)i«fltieH>^a'(i|^^<jr^ik>8<^  <'wb4t''tobfl^fiStf'ilf 

iff <«NfleoitM«M^.  <Hbnft!  ^^' iiU^i^&4l^'H W>#t 
stranger,  and  if  the  palVdli'liih^Mld^i«b«htNt%^rid^!i^ 
t)il#4Miik»v3uld!tbe^  ikHy'tmibSj^'^m^  tt 

Mbtb96n<\$P'^  «aW<itiil6^i^'tH)i^«&icK<^J  ^HAHim  ^ 

t»ktWH3b  Wi?  oMig6i^'V(filld;''Ufldbr 'S«i(^'^ii«a«[iattM^ 

lIlDl.^'iol-ji'jrL'   J     .vjii!).lj.;;;  Liiui  .jii|i->ti."iq  lo  :»]u]i]e9b 

to  him  previous  to  instUilt^i'fGiA^'Sefi.'M^.^-'r'RtHli 
can  he  sign  his  resignation  in  the  form  usually  adopted 
i0af.iT§tm^"^im  ^$^iiar^ 'fk^k"  hiiA  ^"9^^, 

ft4fimaibii(!«e««fl<Ang)4dnGlAi<iif>','l(pfi^^^  ^ 

■]^^«(>^hM£yf  {^'yi^rfeikitii^itteeaa^e'ff  d<(t^fl^«»H<^ 

lidift^^^iM^rtdUa/t*^ j  j«ti^lyitt^%k;M/rii%i(  v«« 
iwN6  itt^l«Attefl»tf%fe^<a<Mgtttt^fllit^B»adBMQ^%tf 
^*"  bond, 


perhaps  id  his  cradle.  .nomila-i  lo  liiUliiWPWi 

destitute  of  principle  and  authority.     I,  therefore,.|%f|| 

l»?n-l'''*f.'WW4.i»»*^4wdr^teg»jij>.fii  -J  >.ii^i79iq  mirf  ol 
fj9)qol)r>  vllnir-'ij  cr.-\\    >i't  nf  iioijnfT^ii^DT  sid  tif^if.  <»if  f  • 

1W>?tfft)VVHi'  yWB  J^dliW|>%.|Mii»  ^«vpl#rtie^tflat4Jl 

5ft||^y«raJ^la,.jj<¥li^?<>C\yflW  |«R^s|M|^\wItwNljP  (ifttf/ 
it  is  matter  of  satisfaction  to  me  that  the  hamM^t^)^ 


JM  .'ne£a^»^^mBimT9^1EIKM<: 


tould  not  have  executed  it  in  att;f  *ktiMMelf^*4li^%e*i6^ 
pared  with  the  luminous  statement  whidi  yoor  Lofd* 
dUp^ifaave- juf(t  beards  and  I  hope- 1  tuAy  ht  e^aW 
from  the  risk  of  weakening  the  impressioii'  wirieh'the 
judgment  just  delivered  cannot  fail  to  have  mstde  upofl 
tfaeael wbo)|ii|^  kaavdut^  It  appieim  to*  me,  tny  Ikifd% 
liMtt  Ihli  'Cibe'4tf  ne  Buhop  ^  EmkHm  yn  Fj^fitlKt  im 
9iMieA  that  goieral  resig&atim^botidK'ithy  fllegid  M 
"fjM^imAit  «ppe«r»  to^e'lliat  bmidsii^the  nMt^  df 
|^t><atttUd^  upon  the  reoerrd  beffbre^  yoon 'Lofdd^ 
aSik^ly ^tipMV the  general  boiidd  o^va^^pmkfH  ilr  dik 
gMe;>^  ki  a^p^rs«  to  me,  my  Loids,  tc^  be'eaaetttiiit^ 
thi^  bit  interests  of-the  comiftttnit^  eP  whidk  I-triirt 
iMMbtv^^to^  leHgionaaDd  morals^  «Briio^ the  dnvMidl 
ef4fai|tioa6fiilMEiDd>hMMVaUe  class^ef  mtt  theiitkkMd 
fller^^tiiMi(fix>m  tb8>  momenti  of'  induetioii  ti^  'AdI 
IMdgMi^diall  be  dating  their  inDailibeli^'^d(fiDll]f 
inkiiiui^^itttopmdnt  <?&  plaeettfaeaim  any  rtji^e^tiyi 
degree  under  the  controul  of  any  person  wliAtrtt>v<fc{ 
except  their  eocleriastical  bead,  to  whofbr^^y^airciW 
eomilablerfiM- JiMtuoKMidfict,  MN>nld  be^  stsKit  aippeaM^ 
fliQ  vm|F  moohi  to  diminish  their  uaefel0esi^'taid4(id#» 
trailDcb  m|t6bic&  {Niiy  in'^Mme  <ltg#ee  Itas^/thitf  ;%pMiH 
betoteagteed  by  ^l^  idisoluC^r'depeiideni^-^iMPitiieAl 

^ptpeaia'diaiiif  (there  MMM^r^intkietiflte  aft^  lltofMUW 
iionti  wfaoBe^  isfiueoee^  riMrtbr  ofv^a-  pari§fa  '<M^hV  lisftii^ 
tbttuaiiy  oilier.  ^'befMei  (and  «ldep^)dMI('  ii^  «dnl^k4i 
tba^oHa  patoroD^  tdJwkom^bsfJ^viied'bi^pveMbMSM^ 
-iigoistbesetrBaaoroiwitb3tliiAIh(st»(ali<^^ 
yaiir iliordibippj  :bxiA  for>  tbojgjwhidi  hnite  b^%^ifiiidl 
iMBBiablystAcdjbj&my  ]earii^ihiiO(hei<^^  W^ 
oeded.me,  I  feel  myself  boutuibvt»}aasM#>dii^< 
prapomMi  bynyoar ;  Lbsdtbipg .  to  ^bei  JW|||e8A%»J 
iibBMim^aB&tD-  'ffttirtat  MlnkfiMhtt^Miflbiitk 


IN  ip^i  $ETpKtv  iijimv  f*  :S^Ch  i  v.  iW7 

stated  Hlegal  and  voicU      ;  ^:  '^oti:.,:-  -./m?  m  f't  i -i 

BuRRO^GH  J.  i>riefly  expjressed  hj^  opl^ioArtfiadtttik^ 
t)ond  was  valid.  '.  *,'i   ji()  rn'-'i 

jPark  J.  The  question  propotuided  by  yoiiFr&wrd^ 
s^lps  for  the  coi;isid^ration  of  the  Jtidges,  bavin^lHMr 
filated  byqacb  of  my  learned  BrotbetTi^  who  l^iht^  alffdadi)r- 
ff^liver^  their  opmums  upon  this  case^  It  i^^HMeMMdrj 
I9  repeat  It;  I  shidl^  rery  shortly  stdte  to  this! Holder loff 
imsons  why  T  agree  with  two  of  my  leaf»^ .  B^vyHto^ 
|dia^;  this  question  so  pr(^)osed  to  us  ought  t$(  be  Jll^ 
j^werediu  the  affimmtiv^  It  isMcessafytpT'rcleiir^  tifr 
¥Vr\^  copsideriag  one  branch  of  the  qUestlevkifirati 
;i;i2^  ji^^^iiethejr*  the  matter  compkiaed  ofr^uflfoieotjjrflfilt^ 
ffQars  upon  the  reeovd  to  show  thatnhe  boiid.frasg^fiii 
^j  jq|mii|der«ti0n^  of  the  preaeiitatioo,  'NiM^/npofii/diit 
{^^ipl^  believe  we  Mre  idl  i^reed,  hpw^vfoi^i'Wiisy^TMt 

Ojl^Ott^rsi      ...     ,  .  -'     .-      -;>   rjbiiii  do'xv^'Ay 

.3 J5  j^hi^  ^teip^dt  erf  tbe  cKAiditftonr/of^lhi^  btat)  fijfhlke 
^jifce.^f  the  pecor4  show  it  tp  b^iU^gal^ ait  tsrMI'!iicce»v 
8|^ )  it4> :  ^Qw  it  tiffan  by<  ^^tpresa  -  lavernrtentf}  faut^  it^ie^ 
iop^ieoi^  wi^ppt  1^ /all^gatim  jli . pleadlogrn  h9^fn» 
t^f  lyp^l^lpiptiavci^;thb:  boiid  utfdier  tAe'siaiiltff^^ium^ 
^Viflt  |iiay.,be^  a^jthe^ C09nmp|i)|a^9M  u«)$8a  itH^ 
jfl^99^yd^9^iw^  fof  the  pneseotoliottb  vlfbrilherMatul^  ti 
%¥Wfr'y:i^cfi»%. -d^fcair  nptt  Oft  lemtrhrluiker^b^  baoA' 
^4i(^>^i^^i^d^^^>^pireawtati(m>i^oid.  IWboiidjir 
only jil^i{ifj^Aed  113^  aii^  lb  wad^ 

I|^^^r#i9j^ai|sasyij^  ^e6^1vlietlMv'thebond  wakarfMn- 

th#6p  plefEkdiUgs^  iti  was  iiipoaiiblefdial  the^  Judges  sbonUI 

Ipi9)t9$h^^i$^tbea  unanhilou8»rf  V! .  >-.    •;«  '       '    ^  ;>  •» 

.ilivt^f.  i^^  piefiie  M  is  sWIed,!  that  011/^6  ^terf^sm; 


«M  CA8BS  i»  JmlTNFrFf^Rif 


*. 


1896.      date  wkk  tie  iaai&^iHieikt^Mim''iS(V^  SHAdte  iai 
>-<^'-^    pretented.    So  thte  liS«rfiArfd|y»««i«"W4^  ^ffak^^ 

LdrdSoNin.  io  the  same  in^lanfitf  tiai^>  ^Btft  W^tfo^^kBlr^lite^ 
for  the  coiutderafidti  ibP'tbil  febi^'«tAUi^<tiAi  ^^Otf 
Brice  William  FMHierV^  i^i^  i«»t4«l%«ifS^^ktt^ 
therefon,  in  the ^MMt'ti^iaia' fl^\^m?kiLtUaSKU^ 
the  bond,  wbieh>M^  tMk»e^'i^a|ldiiiJirW^'lai(P)iMiiy^ 
adon),  aiultherefbi«^«ftaHcM>lfet^»b6W^^^e<«i? 
was  given  in  constdetelMh  ^•dk  4Mfi»i|i  )iiMtJed,-'il<'tf 
imposnUl^  and  eMi«tttdivMJ^9b>lte«&ll^<fteflfy[^^ 
that  such  a  bond  sh«d)d  W^^^^^^V^miStiSem^ 
nderation  of  a  pf«Kii^t1dli'^'1bJC4«(ffld1rip  A^^'tit^ 
ing  bis  reason  wfdi  t^;  ^o'biis'iUJMMtaj'j^«f»i^  Bti% 
in  his  possessioa;  g{ve1l^iidlt6¥i^  ft?"^  A^^M^ 
pass  from  any  fitr^  bM^rvkHjdn^iil'fRiS'fbRfe.^''^^  '^V 
Iliis  brings  tee  '^'lh«if;^f''^j<^Mi)^sM3ifichttit( 
whAtber  this  b6Ad^ii'V6M'dt'4n^<1t^4M>itifi8lb%P*l^ 
common  hew.  In  ^ttmiQUnilg  ibtt'  ^istii^  ^^'t&iHik  ^(HW 
to  understami  nqr^elf^  ^^4MMd 'i^^^4C^#afi|  W  -fife 

the  fbundatiott^df  itty  4i^(itin^:  'ir'i<4'4^tti»i  1^^=A» 

difficulty  in  stiti^  iny'hiiMbie  ^in{tth^m|^\S.y«^ 

ships.to  be,  tbot  (b«  6Mm^  (Ril^itf  ai»  aU^SMol^ 
snpportedi  -'"••    '■■i='"   :-"'iinoi)jijr,  y-iorii  lo  oii»o 

That  was  the  HUs^tif^  '^iki'Jliii'i^i^^imMS'?  tli^ 
is  d  case  of  resignalibH  In  filv^  ia^i>S4'^^  %SS»i 
duals.  NowIsfaouM%^|»dyaiii,'mk4i'ifi^^)/«iei^'' 
is  the  diflerenee  bee<«i^^  th^t«i^'id(Fi^e^\>d#?'^  "hSf 
▼ary  in  degree  biit  Abt'ih  idnd^'  !ff'ii''boBtre^  S&P'iK 
fiivour  of  one  of  two  indlvido^ 'fi^  ^b^/SrlPS^'^  di^^ 
Une  to  be  drairit? ':  WV^^iMj^  Wmb^  ItiWikt  b^b^'^ 
of  three»  of  one  'dffdiiJi  <»4^  tif'tf^'  ^f^^  (»''&}'W 
tiU  it  becomes  as  gen^riA'^  IT  db'^'iAe'iJ^  iSt'<if&^&ei0' 
tioned,  but  stood  sit^^^iUiff  ^im^jiJtm  J^M^ 
aiSie,,toretig»vdtH'4^''''V§^tii^'^^ 


tiPOP.il  cool  isndi  disi>assionAt&  CMisicUiiilkuai  ^f  that  itfti#n 
jBome  of"  tbo^ .  authorities^  w^h,  sre,  to  ,>&  JbinsdiPa 
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1826.       jlist  one^  for  it  has  been  holden^  (bat  a  bond  ghren  by 

1^^"  '  ^"'        iv  parson  to  his  patron  to  resign  generalfy,  is  void/*     His 

«,.  Lordship,  it  is  true,  excepts  this  case,^  and  not  to  a  par* 

Lbrd'SoMOBs.   ticular  person^*     But  I  have  only  troubled  your  X«ord- 

fljiips  with  diis  quotation  to  show,  that  the  doctrfaie 
established  in  tfytch^s  case  was  not  so  new  as  was  sup- 
posed; and  the  case  of  a  resignation  to  a  partkidar 
individual  was  the  only  one  excepted  by  Lord  Chief 
Justice  Wilies.  However  Uiis  may  be,  I  am  not  called 
on  to  re-argue  Ffytclufs  case.  It  is  established  law, 
and  I  do  not  agree  with  the  conclusbn  come  tp  by 
the  bar,  that  that  case  has  gone  to  its  utmost  vei^g^ 
and  ought  not  to  be  carried  further  but  by  statute; 
To  Uiat,  my  Lords,  I  do  not  agree.  If  the  House 
were  now  called  on  to  establish  a  new  and  Bsa  ^msertsiB 
principle,  which  had  never  been  known  or  acted'  upon 
before,  in  that  case  legislation  alone  ought  to  administer 
the  remedy  required  for  the  existing  evil :  but  whece^ 
as  I  have  presumed  to  say  before,  the  prioc|pIi^  is 
precisely  the  same,  that  all  the  mischie&  flowkig  from 
the  one  inevitably  flow  from  the  other — wh^ne  tbej 
vary  in  degree  but  not  in  kind  —  I  think  the  ct^w 
no  more  requires  l^slative  interference  than  one  bidf 
of  the  cases  every  day  occurring  in  JVestminster  fihU^ 
where  the  old  principle  is  applied  to  new  combina- 
tions of  circumstances,  in  order  to  circumvent  tbe  ma- 
chinations of  those,  who  ingeniously  are  endeavouiiog 
by  slight  alterations  to  defeat  or  to  evade  the  deds^;:^ 
of  the  Courts.  Is  this,  then,  a  case  within  the  sta^tedf 
Elizabeth  f  The  bond  is  admitted  to  be  the ,  condition 
of  the  presentation,  and,  therefor^  the  words'  ojf  the 
statute  beiing^  that  ^  if  any  person  or  persons,  for.  ^y 
sum  of  moneyi  revoardj  giftyprq/ltf  or  benefit,  .difi^iAf 
or  indiredfy^  or  for  or  by  reason  of  any  promise,  i^ee* 
'ment,  grant,  iKiiiD,  covenant,  or  other  assiiranqc^,  s^ 
sent^  or  coBate^  &c,  such  presentation  shall  be  ntjti^y 

void. 


IN  ^  %kv^^^i%{ft  '^''^m  IV.  m. 

fV^Bt^i  &A''&ttiM''^iminiu^i*'  Udytonae^       1826. 

Of  V. 

ttffl'  What  y' br  'ev«r  Mirin'be.    t^  V^  diiid  ^Ws,  ttiat 


6^  mim"  fiV^^U'the  <4e'^o&t1i{pytdbeWim<d 
byi^^Mi^^'tbdf'ptfhftitk^  I4a^  gb^^ 

Sdp^'!dik%oli'tin^r^4n^'  ank  "(Im^' fi^hif  alk^9  Him 
4bii^2:'«4V  ihiikm  ttli  he  i»  dT'Oie  catidtitcaT'ii^  dft^^ty^ 
fbtif/  ^^  il!iiat  thfe1i«1ng  h6  intendfs  for  Mm'^UsS/ykkMt$. 

c6ii)^Bt  tlibig^' th«  |«rtto^-^^  ftfi'^kmlhtd'^  livings 

si{^l%,' aira'hdtte  iheif,  tn  ili^  fe^<^i^ili^kril!i)Dried^        . 

'*'*^'    .  Pp  2  dwce 


mr  .vi  CASES,  WflTBraw^/TEftid ... 

1^'  -   '  '     M  pRy'a  fiam  6C money  in. twO:'orr(hret'|ifear^,flfi;^' 

w.  ^iparent  penalty  for  nOjtraiugDtDgt.'wl)^  i(  npvet^.vfa 

iMtdSaHaa.  ihtaided  ba ;ihould» rbut-only  in  thv  fom»;;6e, -sliijiild 

'  secure  b^irt^n^  wfcen  tbalawdcar^  wo^ldqi^t,]^^^ 

a preteM'pi^tiittU.  •   <        ■  ■  .     ■•'■(•,  ,,;;  ;,..;j  ..;',j  ' 

y.  Itt'sborttito  n^  .undeistaDdiDg,  to  sajf,^t^,»t4|iyfa,^^a 

bdnd  k  friven,  under  aiarge  pecui^arjijia^a^^^  IT^^ 

the  clerk  engaged  to  resign  tlia  benf$^to,4te  P'^^P  ^ 

a  given  evoit,  is  nots  benefit  to  tbe{^^J^,^,,ii[^  u 

%bere  th^,  r^giaition.is  to  beon  ref]Uf£^t^^j^a-Pn>Q<^ 

tiOD  'tevolting  .to  common  .sense ^aJL  to, itb^coioiDqB 

~<tpfirebet)sioii  ornuuikiad.  -.It must  tbenjbe.  o,  bewfii 

'  wby  tbeqiB  it  not  a  Aeng^  wiibiOithe^«t^t^^?'for  aue' 

are,no  wflirds  of  tbe  limitation,  on  jlie,|[^t^|^jm]r^.  or'ae 

tetta.-   .   ■  ;     "  .':,'• 

ii  YmiV  Lf)rdsliips  will  observe,  I  have  not  troubled  ^a 

»ith  the  long  string  of  cases  to  be  found  in  Cwatingkam'i 

'  iMSi.cf  ^m^jf,  and  which  have  been  alt  brought  forward 

and  qiHnjQeilted  upon  by  the  l^med  counsel  at  your 

liordsh^i*  bar.     And  I  have  purposely  abstained  from 

doiilg  so,  because  I  considered  myself  as  standing  upon 

the'If^t  decision  in  FJ'ytche  v,  B'lslmp  of  IjmilQn,  which 

'  ftad  cktfed  ^1  discussion  upon  gcKoro/ resignation  bonds. 

I  hard  thought  it  more  my  duty  to  state  to  your  Lon!- 

sbip«<  my.i'humble   opinion,   and  the   reasons  for  tliat 

opiniffli,  that  most  of  the  emls  and  iveonvcjikticcs  arising 

^from/general  .resigyiation  bonds  ajipti/  in   kindy,  f hough 

pirkaps  nol  in  specie,  to  the  description  iflmnds  mcTUioncd 

'    in  thii  case*    And  being  clearly  of  opinioa  Uiat  this  case 

&Ub  within  the  statute  of  Elizabelki   I  ouj^ht  perhaps 

here  to.relievfi  your  Lordships  from  further  btnriog  me, 

y^Haiid  J  shall  not  trouble  the  House  much  longer  ;  but  1 

own  it  does  seem  to  me  that  such  bonds  are  against  the 

'i    genecal '.policy  of  the  law  of  England.    Jt  is  ai^oogst 

the  'firstiithings  we  le&rn  in  the  law,  _vide  XBl.Copim: 

-  !  i'  -  f  p.  585, 


*  y'  '^f  •'  1  ' 
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ik  hitas0;^dl  rf  whidi  fte  okn  imly  bi  dfeprwed^n  fM     ^^^^  -  ' 

cbtti^tiMe  b^hcfice;  4)y  c6nie(cration>ito*  a  bislwprici  l^»«wifi^«»W 

MUeas  by  ^kfttvont*fX  the  croif^  he  is  allowed  to  hold 

his  benefice  in  commendam ;  by  Tesignktion»  if  thei  ordi- 

"nii^y  Wat  i(i^  fcir  criifte,  i  To  the 

'  s^e  ^mA'mtMm;  p.  5d6.  and  Lor^.  Coj:^5  Om^ 


m^ni 


i^/^Jll^1iS*I&^00a.4.  .^^ 


'--'''  The  iiisHd]^  ii^hdt  it^stitutehim  for  aiess  tertn;  aod 

ye^ iM  iiiESxt%t^il^g[ik\xon  bonds,  general  or  special^,  is 

to  'isofwe^  \h)ii  pMce  which  by  presentation,  ^  insdtvtaon^ 

aM'  incfuction^^t^ecdin     an  officb'for  life,  ^nd  in  which 

^d&e  ^eiitor^hak  the  fr^hold,  into  a  term  for  years  .of 

jOA^&r^tit^^lslitirtfer  duration,  at  the  pleasure^  6f  the  own^t 

bf  4he;advowso%  according  to  the  object  he  has  iayie^^ 

'^"^^feWe  an^  contract^  <'  bond,  &c.^  by  i^hkh  ibe  idF 

^  «anili(^  'lln^ftk'k^  t6  resign,  being  inedMsistent  with 

*  tiis  iiGtuat^  liilt^ntioil^  as  rebognhsed  by  the  Ia#,  and:  with 

^''i^^iik  e$tatb  Wfi^dh  &s  r^toirliehad  in  the: living,  mast 

*  *i^  ebnifaiT  tl^  law.  'When  ydtir  Loi^dships  come,  tp 

*^^n^er  die  6oth  of'  sitnony,  a^  it  is  called,  wjbich^tery 

reo^V  t^st^take^^heh  instituted  to  a  b6nefi(ie^  as  .pi:er 

■  scnteft^fey  the  <ia^  it^  fitting 

'^t  if!  pfttrt^  bn  one  hd^d.  should  hav^  pbwet  to  enttap 

'itl^e^;oo^ci^nbe:df^  a  f>ooft  needy  clergyman,  perhaps 

=^"un(Sii^  die/ pi-essiire  of  great  ][K)vetty,  6r  the  cries. of  ♦ 

'^^^^d^/i^  a  miserable  man   be  thvft 

^"1^/ri^W-^^^^v^^^  God  as  his  immediate 

'^^i^A^ilt^fa^lt^^^Vt  hdl^  in  vain,  and  to  enU 

"'^fi^U  liiyk^'^lto ^wi^^s  a  fal^^^  Can  a  man  >x^ho 

'^'^€^¥^^^1^'^^^^;'  ^^  that  hb'has  made  no  ^^imoniaCftl 

^  ^yAieht;  ckii^^  . 

''''to^J^^iu^  6the^  to  his  iiiowledge  or  wHh  his.  ccJur 

^^'^nl^'Tdii  6t  eoitii»nilqg^the  procuriiig  tnd  ob»inittg  of 

'''^^  iM^ii^iic^  digiiity^  prao^  pi-efe^^      MeeiKif 

^/'\,  Pp  S  living, 


tfH  <3^SflllS)jIlollRfKlTV:^rKEUi]^T  ki 

* 

of^ePl^MtHF  i^WI^,  "^billieffnh? 'ii^'^ftrSfi  iMiu»M>ilin 

€iiAbf¥dr m^Wii lAfhiisl^'htt  i)K^^^I6e^^^«r'li^ (4ff0^ 
bonds  are^  in  my  judg&i^ii^>h)y' tk:Mil7«)a^ 

iff^  the  1fe^[ibkM^idr«{f  K%iy  fl^'^pififCillttii^ifollicttdtji/ioiB^i 

tlliUi  teiiftphk^aii^  *'noH  aill  siolad  nifiga  aofno?  nobzijiip 
•     ->  ia:  ^  qS[  scruple 
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scruple  not  to  call  the  God  of  Heaven  to  witness  a       ]B2d. 
falsehood)  make  any  difficulty  of  keeping  back  from  the     *^   '-    -' 
bishop  every  fiict  which  would  endanger  his  institution  ,j. 

or  his  mandate  for  induction  ?  And  can  a  bishop^  without  ^^  Sonsm^ 
some  information  on  which  he  can  act,  deal  so  un- 
charitably with  his  brethren  as  to  think  it  necessary  to 
put/ such  sifting  questions  to  every  clergyman  who  comes 
to  luijfi  for  institution  as  implies  a  belief  or  even  a  sus- 
picion,  that  he  has  sworn,  or  is  coming  to  take  a  &lse 
oath  ?  .Or  could  be,  without  the  same  breach  of  Christian 
charity,  sqq^ect  that  every  clergyman  who  resigns  a 
liiong  into  his  hands,  declaring  thus,  ex  certd  scientid^ 
pur4  sponte^  simplicilery  et  absoltdi  resigno,  has,  notwith- 
standing^ entered  into  a  simoniacal  bond  to  do  soi|  when 
at  the  same  time  it  is  undoubtedly  true  that  he  who 
would  take  such  an  oath  as  the  oath  of  simony  contrary 
to  ^e  truth,  would  feel  no  difficulty  in  asserting  that  his 
resignation  wsLSjmre  et  Hnq^UcUer  ? 

The  case  of  BozsUy  v.  Bagdicm^  ^T.IL  78.,  has  been 
pressed  upon  your  Lordships,  which  was  the  case  of  a 
bond  to  reside  on  the  living,  or  to  resign.  The  Court 
uph^d  that  bond,  because  it  supported  the  cause  of 
religion,  by  insisting  on  what  is  so  essential  to  the  good 
of  the  cause,  viz,  the  residence  of  the  incumbent.  I  ai)! 
not  called  upon  to  say  whether  such  a  bond,  thus  de- 
tracting from  the  authority,  and  giving  to  tlie  obligee  of 
the  bond  the  power  of  the  Bishop,  would  in  my  opinion 
be  good;  but  it  is  different  from  this  case.  I  believe  it 
was  quoted  for  the  opinion  of  Lord  Kenyan^  on  J^fytch^B 
case,  but  I  consider  that  case  not  now  open  to  discus* 
^ion,  and  after  all  his  Lordship  only  say^  <*  when  that 
question  comes  again  before  the  House  of  I^ords,  they 
will,r  I  have  no  doubt,  review  the  former  decision,  if  it 
shaidd  become  necessary^*  Partridge  ▼•  Whiston^  4i  T.B. 
S59.  was  a  special  bond  of  resignation  in  &vour  of 
a  son.  But  the  Court  heard  no  argument,  gave  no 
^ ,  P  p  4  opinion^ 


U6  •VIi(SK|i;^<ti»i9Ki)nT¥:iTBRif'^^''    - 

>wm%*ti     <i»^>"<^^^«<^t^^<^$'it^^  to=^  to  the  HoOse  <^(&«rib, 

i;t\MlT.i>'i-'»>1tt.  I   JtMl'iy«(/W'.bff«^l    Wilt   '*V»M3'«K9>  (fa   ^bsfeulst  ' 

writing 


^t-\%-  ff  •  ^' "  "^    [   ( 


^ii^mtti$^>4^ptotemlAlig)^  or       1926. 

«    My  Lords :  TbbI  is  ^>lKylldq&l1:tt)i#  perfonnaiice  of  iv. 

^fft^rriigrQifQfbV/tfiiid)  »;bwi«fc;«tf*jgBed'. under  the  8th  ^^  Somum. 
fmid^iA0fi\miS^Mii(U*l^4»s^yi9h\^'€9^         ^in  all 

^tj|tf||»fi;trtw*if4les%^  or  agrees 

.  jitotoiiln^^^qf  md^lkter^  (^j^yprj^litrngi  contained,  the 

rr^A  fftnflr  ^ij(^;j9b4ln||die99)?;  &fvi  the  Defendant  in 
bteMr/4iaa;|ii^fadfidrtlq4et>^i»  ^ajsUu  Hei;e  th^  breach 
-^If^ugmd  ms(iib^^<»^U9lkQS  4^(9  b4»d); and,  .therelbito, 
-(|]»^t(Mi4^JtaMRr«it)»ei^)9re39i^  ol  ifaa  agre^nent  of  the 
,r^!ai^tif^li^i^t«t>i4>R^^  k>ok  toVthe 

o£7imft;A6^e^iagreeini^trM*«^pi9Q^^  the  conditioaof 
nlh9diMMbr^%4^lAt  pp(f&'^)QjMtTU|9(i9a  upon  k.. .  Xookiag 
.^Jiyrt^  fiflit^J  <f¥lpr^vfer^f  %)fe^^,ti:ro*action,  and.  the 
^MMsifibflfi^ly  jr^lhJAhp/Al^Mr  j^afp^ai»  Jbgr  dm^pl^in  and 
hBAlm^rtf  |strjig(j|)!At^r)tj^^  presei^atioa  was 

iMgAM^nJas^-  ^j^A^I»»ri>f>^Bi^  Htbb.  bond ;  iliat 

^filii4)ikf^iiPQdr^tol^^o9iliiifca^^         the  price  paid 

foi^  the  pi'esieQtation ;  whyeUfe  are  both  these  Jn^truments 

iJbfiA^'fml^  ^tt^ftff^i^Mv^sH^fl\itefkxm^  same  day  or 
V  om^^i^  ifhtor  pbe^Ml^t^itnbei^  •  SUtt^  itxecuted;  in  !the 
9f4ird^W^tiSSti|Uf»ei)fj|fa^ti^^  the  parson 

,fptQ(9Anl9di|^Y«^tafJ^d(^«tl^si^^Jlp  ;iiu  ha:Ve  some- 
^t^h^S^tmgnifi  ^^^WPsrfQt  ihe  wposilble  to  consider 
^4h^fK$mala4imi(#Sd«|  ^QpairMev^)(!i^pendeBt.and  un^ 
^J0(ii^t9(tiwkh  (Hth^ibon^f  H^rWf)(i^  rthfti :  after  Lord 

JSanlii»^iAj»1km^i^h^^  !^r.  Fletcher  iiad 

refused  to  execute  the  bond,  would  not'  Lord  Sondes 
«<^iftliM^^»(Mp^  #lM  mlid)l|}r^ii9|^  ?  and;  he 

:  dMo«|flp(lviM«>:t<^iJ'riT(lk»  ii^ASllllt^y4i»}^  349. :  ''  If .  a 
i)jPMll4i«efctotecJ^  ;^ei^^  may  present 

.bflimbW:l?«fePft«b«*kb^Bf  l^%fl^w4*isMCJlerk;'?.,  ti>i!-r 
,elf«r6hft«4<%i(*»?«^^  seal  be&rb 

df*0il»tj|feft  i««iipBto^  taketh^ 

^ioijnW  #  n^ces- 


iSB  .VCASiS  m  TAfNIVY^^IERMT  n 

p-'  -  -\     prcisentedyT  ibid  'f  wIiercKiai%M^^M  agi^eed^weugaz^ 
V.  urin^ixitiiBt  bat  tosfay^tfaktwi^oi^  iStMlss  hm  fKekmed, 

BgjMtmmht^  ^theJ^vnentalion  atoobld  WDit>iHui^  iibfaoBfld^  1 
nocivffaffioBnnllT  i3fitfadft;bcith€id0iife*4Rmaif|ofVliisi«|pr«0*r^ 

roentvi^^tbe  ^uestiosp  i%  wbftthBt<ibid^bmiA  ii  wilbiii^the^^ 
SLJEAttU'xii^^aliatls^'ffheihcir  it&di)ri»df^p«»&dKfecdf / 
a  benefit  within  the^ikie  MttMkig^bftcUlt^tatiiiMU^'  r*^  <  ''<^ 
.2Whedi^  4 Jmiefit  <)r  net,'  l6:b«tt^dbM^ildi:M*by  th^ 
msitbat  1iPiinftdevof.'th#  bcmft-  iTUlgiti^M^  )riiaw'tb#<^ 
DdSbnohnti  int  wror'  invft  singulis  potdtiOHi?  -  Hir  aifii-i). 
m0nbr/«<  ^wbui^  LbnkhipB'  bar  ^f«<«»gied<to^ihb^  thai 
tibh'  a^'(ti6llA/isr  nrit  onhM^t'to^dhdiptitMa^wifliki  :|ii6<i 
trae  and  approved  meaning  of  that  statiKfV'^fcW  llwi^qgnb 
wbi«Aih^>hakntiMilcte^i^>th«  <^  l)M^v«kdi«l  ^«4tiA 

iroovn bdofjer 3!iil)te  iLowbhi^,  >  finyvb ^tfaat  ib'^l»m >l|eiiefl|ii^ 
to  tk^  oobteot^f  Jb,dOQbiqIf  it?i^i«Btd<liM 
atenefit^ncMleilqSatod  at/lketiihfa^i<bid^waa'aiieqmititf^ 
and  oremolc^  and  theieff^x}£ihe^l)i«iaph  oft^odftfiaitlH 
liiHiswsii  itt«raisab9i4>lD^etof'CU«bbttd<o<«teu«glfrp^': 
seotation^  ickr  tDiseovnis  a  tUttopmiMtion^n  is]ise^((bf  diii«^ ' 
appbifttuMot^iil^nbei  bdqritliaiioorfaBi^  ^po^et  tci^citeie  •% 
vacancy^  :>oritaa«qUiv«Unti^ibt  wMiltokBng^ttet-poiiif^r^'t 
the  ^ixritftMt^is^^^i^fere^^dMi^^^a^  ftfetfdqfisi^t<cha{j 
vahi&^f  <ioha«ip^«r^^dmS  ib^^  y  ihl^  ik^iiw%ittMN' 

the86*  botfdk'  by  ^  eonclimpoittbei^i'j  A^^isUfk^i if^guM^ 
Icmei^  h«0^  mve»\Mkk  «m^dp%ek  a»  bMitifi^i^iridiiiio 
the«  atfltttlei  birt  tfattt  w«ijgirt  id  l»]tth'4^^Mii6d^l]^ 
diioasaknds  iriii^A «>ok fd^c^ki  ditftgaWiyi^JtoiUfcu^vt 

i '•-  withont 


in  tiffi  I  aitrti)im  '^iX  on  &SXt^  dV. 

in  estimatioiiy  or  evdik  pttst' ^deeiauiiw  t  dnd  Ijraiiyvb«r| 
aUo««d  to  sajTl  tbat  not  oiie^? those  dedsioni  m^&of^mt  v. 

that  j&U  discii&^dn  of  the  effeeti^S  thoiie'faipds  ^bteh  il:\  ^'^  ^^''^^'^ 
reoaivedin  tbe  case  to  wMck  I  aUitde^oi:;  recoiled,  tthat*, 
ilhiatraftion  wiudi  baa  bean  tbroaPB  jnponr  ibe  subjeei  'hy^r 
tha^arguacBts  i4 your  Lordships^  baiv  «iKl'thd>8tato>qf«: 
tl^e '  racord  ill  ibis '  case,  i   J  thereforS)  my  hotdsn  ihmmMj^i 
state  it  asilDy;  opinion,  that  by  the  termst  <>f  this  conditions  < 
it  doesi  appear  Ibat  tbi^bond  woa  gi«7Qii>aa  il\t  o^si^et* 
atite  4)f  idPQpr^enU^ioni  and  tbatit  k,a  aubstalifialv 
benefit,  Bodiao^wtdifn  <bQ&tatiube!9f£&'«^.     v  :.     .:v^.mo  k 

Jbbi<^  b4^  (bat^s.ia  ngtt  (^)frupt  Tbo^gb  th^fiinliby 
ba4io  jAOflajl  iiiirtiiuidedn  taking  an  equivalent  for  a^  tbingi 
giv(^f.yiit(t  may  be  eaUed  a  corrupt  coi^tiact 91  liEiitbi^) 
cataiiav/ri^htof  prea^ntation  is  g^ven  which  the  l«wjQD«a 
bids?;  jftfl^neseetation  wbi<:h  ttbi9  law  does  noit  aUl>Mri  atad 
tbea^btfe  oaihruptk ;:)    -. -.  --vrrnj.  !).».•:  ..^rfi 

'But,  myhordSf  I.buoiblyitluilk  that bonda* loft irdd^// 
natton  generdit  orb  iavour  of  a  am.  xir  olhier  »pai»dny  ore^ 
TQtdr  on  ihe  fiindnmeotal  poingjipleli  >ot  ,chsj  oottsaofi  Uv*  * 
Apar^pn  has  a  fi^hold  at  law^  Ds^LiiiS4ila.\^'lt^ 
vrfiinn!  tha^.tfe^jsimplei  of  ;tba'^ieb^>is?  is  la  question  So 
ottTft^kBk'  Some  hold  that  tit  ia  i^Mhelpatran;  battbatt 
eaatofib^  ibr  ti¥o  itfa^oDs^&o.  ^  sa«ne>^hat  tbe  Sseimm^ 
pla  larin>tbe  patron  fLndotdkiiny^'  buitijthistQBttnDtbf^i 
fqn  fthe'icaMiesi>afbte9aid  iJ  iuiid^(:lberafpce,iiof  oepesskyt  ^ 
theile^impl^  »ia  iti,  abeya^c^  a9ji^'A!)^^cw  '9aitfa^i .  Upon* 
camiAffas»imiii(^^\^  ti\^t  k^okAg  { ,obs^ved  ^ diversitjjr»; 
that  a  parson  or  vicar,  for  the  benefit  ^of^t)|^Ghurdl<  And 
oSAda  3tm!e(sdi^  IsF^aooi^ca^  tatfiained  ill  Jaw.toJiav^a 
fisatabngloi^ual^^  ;'buSij^,d0  «qyitbii>g  tothja  prqudtcoi  > 
ofibSa^suQtesaon  U^  mm^T  «i^m  tbe<ilajHr.^udg^th  bioi 
tohrifiilni^^EM^ A^^at^Jorl^tr  leatisfiaieccleaiaapub*;! 
licisi^WHjii  d^i^flartttun  aad  sMii^Qla^ joatio /tat  >qu8»  pvo^ 

♦ooni>>  orem 
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IBSei       Mem  ^cere  potest  coadi^jm^'iBUfani'det^cnr&n^ii^ 

iMk^^M'     r '^'i'/"'  '""■■■''■  ""-'■V-''  ,   - :         ■  i^i      -:■'.  :.__  ■,,. 


Fltbchb*      flW?*;;  ,,rrr   :-,:    ..n;  ,-    :]     ...  r'  '"       -  IL      '..ii 

>■>■'.- *.iii,j  ,  J  mU  not  say  more  on  Ihis  head;:  your  IjOtdSDips  MB 
LordSoNSBi.  ^^wai^e, of  ti-e  able  manner  in  wtil*  tM  ww.uiga;:* 
Jhe.£round  of  the  opinion  of  a  noble  Lor^  in  Aa'am 
«j,  frequ^tJy  nUudtxl  to;  I  therefore 'humbljr  ofly^'il^ 
cminion,  that  this  question  ougtit  tobeenswe^  ui'tbb 
-iffirmfttive.  ,,     .,  :■  ' '  ,  '-,  '.:['_<,''"".'■''.'?,, 

■II-.    J^, /■/..:,,     ,       ^    ^^-     .       .  ,         ,.  ,;;.,.      •■.iJi,!'.     Uj-.ijq__ 

-^AifEXAMiiKR  .C.'S.  The  qaestit^'  is^  «be^h&  si^ 
CW|it  Aiait^r  Appears  upbn  the  recprd  Wsnoir 'ti^'me 
.|JDI^d,,f)n,wl^ic|i  ttif^action  is  brought' is  toi^  or^ulesa, 
jfptji^  Ihy^  th&  cOmmo^  taw  or  statutes r't^'^af^Tneof 
J^QS^  wb^  are  (jrf'c^nion,  tf>at  enough  appears  ppodue 
.^^jecord  to  show  tht^^thebond'is  void  and^jlegaL.  ',';,'-''' 
.,^,J^  fsp^^ii^y'porpgse  la  enter  ftt'gi«tTen^''int>^ra^^ 
iprfpffm^t,  .1  should  be  in  danger  of  a!ccupyiiw.tti«'iD^ 
j^r^t  ^nle■p^  your  lordships  by  a  nl^re' repe^wB''^ 
.,jf^ft^  ,ha|  Iwyn  a^refdy  Vwydeariy  optl:  strbn^ly'ui^^ 
,|(.s^^!  li^i^GTie  myself,to  a^brief  «xpositioalbrthe  cb^*Ba 
^pf;]r^iS<miT^  wtiicn  hasled  me^tb'the  cbhcrusion't'')£ave 

,  3ttl(c^.         ■  '■    ■"■'     "  '"■     '■'   '  '         "      .     '■"•'■'    "   "'    ■''-"'"' 

J  I  am  of  jopinioiij  thai  the  condition  of  the  bond,  which 
condition  is  narrated  upon  tliis  record,  sufficiently  shows 
,  thetifiture  of  this  transaction.  It  sliows  that  the  trans- 
I, action  was  a  stipulation  for  the  bond  on  one  side  and 
-the  presentation  on  the  other.  The  bond  would  not 
,[liave  been  given  without  the  presentation,  nor  the  pre- 
iSflntntion  without  the  bond;  the  whole  is  one  contract, 
of  which  these  are  the  corresponding  points.  This  is,  I 
[.think,  manifest  upon  the  face  of  the  instrument  itself. 
,-,  The  instrument  is  upon  tlie  record,  and  w^  are,  t^t<»«- 
.  ,fore,  able  to  reach  the  merits  of  tJie  question.  ■  • ' 

Next,  I  am  of  opinion,  that  the  deci^on  jn  Aiis 
ij  House,in'  The  Bishop  of  London  v.  F/j/lc/ie,  would,  if  I 
:.l\Fae  otherwise  disinclined  to  it,  compel  Die  to  answer  to 

your 


y^r  ^rdstiips*  question,  that  this  bond  is  void  and        1826. 
ill^al  ^y.  statute;    this  conclusion' Sffows  necesSal^     *  iir  t«i 
from  that  resolution.     It  is,  as  it -seems  to  me,'a"it^iit     j.i.^vi-'' 
consequence  of  it.     I  cannot  "dismMiM^'^pSH  sH^  zbO'  LoH^wot^i 
gibic  prind|ile,  bi^iweeii  a  general  ahir  ^Mpec^ViM^- 
nation  bond.     All  objections  of  all  aescripuon^^^ffi'^n 
exist   fatal    to   the  one   affect   Uie   wfie'r.'    ^SUnenl^t 

^softened  and  alleviated,  it  is "tru^Vtiie  ^^'^n^^'^yif*- 
pdsed  object;  softened,  not  eradicated,  theyei^'&ml 
jexacdy  of  the  same  nature  apA  diara^ter.  These  are 
tJic  generni  grounds  of  my  opinibns ;  1  proceea  ta'"e». 
pjain  tfaeui  snmewhat  more  iit  detail,  yet  swV,  i  VdsCj 

^briefly.  Upon  the  first  poin't;  that  is;'wli'*ttiei''th^Siyil- 
.trnctwhich  taints  this  tnkriijinen^ 'is  suffitn^mlj^ipifitij^t 
iqion  tW  record,  1  fee!  it  to'  lie,'^Tte  fe^s'rSqiSlifffe' ro 

/detain  your  Lordships,  because  the  Jiidge^  atipear  u  tie 
pearly  agreed  upon  it.     I  ehall  onlj*  saj  tiiAtJt^l  %nse 

■,  is  very  remote  from  the  coiiimop  sense  of  [rifitfkJH3,"if 
l-the  mutuiil  contract  is  not  mahif^t  iipon.ihe''^«^"(rf'fHe 

,  dooumeht,  and  the  condlt^  of  ^ne  Don^^fecltal  Jli'tHe 
record.  It  there  appears  that  the  pre$ejilad8ti  raia'^e 
liotid  bear  equal  date.  It  is  there'suifed,'tMt%^'jJ<Uf(Jn 
f^d  ■aiade,  the  ^resentaUon,  and  the  clerk  had  ag^tl^io 
resig^.  upon  rei^ert-  "Wniilfl  ii"n'c>^'in''tb&''ikMnWon 
oGuIrs  jof  the  World,  be  an  insult  to  the  understand5rtg, 
'^B^y  of'the  lettered  and  the  unlettered,  to  tell  them 
'  that  jUtese.  contemporary  acts  and  obligntidns,  recited 
jn.tne  same  instrument,  bearing  date  on  the  same  day, 
-n&Ting  from  their  nature,  reference  and  rei.itioh  to  each 

,  '<]toeiu;vere  not  the  corresponding  parts  of  tJhe  conti^Ct, 

-  jfeut  distinct  and  independent  acts  ? 
,    Twould  remind  your  Lordships  of  the  words  of  Lord 
■lmin{^id, '  in  the  case  of  T/>e  Bishop  of  Dmdon,  upon 
ihb  point,   if  it  had  not  been  done  yesterday  by  my 

,  'Brotiier,  Mr.  Justice  P^/j-i.  It  is  sufficient  if  the  con- 
.Inict  afro^rs  upon  the  bond.     If  it  had  not  appeared  it 


1836.       lUfgUt'biJvc'fi^  rikeb^aij^'tbiildtii  iHL'^Itiii  fit M  &t 
It*  •  discussions  at  which  I  have  been  prtis^i^  ti^b^'^idg  jpdfatt^ 

v!*^    M  r^adon'hiek  btehitkted,ndr'ydU'ifiltK<H^ 

iB«'waJid«ffc"-  ■  '  -•■■"  •  '  ■  /',  '•"■"'.  "■' 

I  shall  now  proceed  to  explain  i«hy<  I  Biililc 'M'^f^ 
«liMl» 'by' ^otft-  tcyrdiShips"  House  !ti  l^^'^dt^'  ^ 

11  In^ilrtfirrt  iflace,Idonotpire4li«iei<i^k^nfe'tt^ 
i^rd^^  fttrther  than  is  necesg&iy  to  a^tikl^'What  k  i% 
VW  mkt  be  ihferi^  frotn  k;  ^hiit  a^£  tfib'pi^cl^^iib 
tiikiMchh  is  fbunded;  and  what  tale  6f^^e^d&1t  U|^ 
iio^^r'  fetnre  Jadge^.  T6  that  e^terit  1  iutohV  tauimii]^ 
fli  bedt<»ewifli6iit  such  examitiatk)fl  T  ca^bt'l^^ 
iBhit  I  blight  to  go  no  further.  It  &  liot  fer'n^  io 
eilquife  whether  fliat  resokitienr  dejiatted^^irotli  tke 
'  €<ianie  of 'decision  which  hsid  before  pteysSiiAhiWM 
M^ts/tfi^HU?,  nor  whether  it  is  stipportdl  by  thcij^^l^ 
I^ltici^feft  ieyf  tivn  dnd  ecclestastical  pioKcy  interWpran 
with' th^  tcriiititbfion  6f  ^tbe  S^  a^  esseiitiid'  to  % 

iJiwpW%;^'''v^^;-  -■•'-"  '    -     ;      ^    '^' "T'^^'", 

ThdM  weftei  tbpiies  prbpbrly  Brought  ihto  aV^oii  wlien 
that  daaeiiiras  ringer  conkideratibm  Hete,  in  liiy  hiimi>te 
jtu^ment,  they  afe'atleakt  initaec^ary.  Iii4t  diu^  b 
dedded^  ^dfl  1  ato  boirt^  by  i t  Tliere  r  fau^^ 
the  law  upon  this  stlbjt^^  To  what  sotirc^  af<^  ire'io 
look  fW  Vtliat%  <5ril^  the^iiwritteii  law  of  the  t&idt'  ^ 
liofc  t<y  tM  decisibhs  of  tli^  supr^e  judicaiurfej'^  mid 
<lp6ni»4ii<t'  pHntfple  %^ii  you  to  expect  diaf -j^ditf '  i^ 
dsietts  shall  bihd  ybuf  |l^teHtv  iii  ihe  thiies  WAV'^r^ito 
come,  if  yoii  y ciubelvi^s  ai-eifiot  bound  by  wb4ty5ilr^|i^ 
deeessors  have  dbnief  in  irfre  timfes'that'at^e^^a^t'  t'i&e^ 
therefor^  the  rulds  thkt  tec6s6ariJy  W  frbtt'diaVaisifl^ 
won  to  beiftxed  and  settted.  MyXbWsi;  ft^feHiVs  Jhitt^ 
ii^t  decision  thwt  a  ^^;ii?rai'bond  of  resSg^ati^on  ii^^^f^^ 
and  illegal  i^i:say,  getiehil.   Thiil^uein thilif ci^e^ii^^ 

tme^ 


tim^  wa»  iiQ^^pon  the;  ^yfiL^^ity,^fi^^  ,^)pj(i|d„  ,^p|t  ^Jfr  J^        1826. 

lliebsue  wasiq)0athe,pfe9pn^l;ic^  Mfik^jP^m&^tr  v. 

ation  was  il%a^  ^)eaa^3e  of  ite.  ooji^i[i^cl;i^t?>^i^  <b^  Iwpd^  ^^^  tSoioina 
the  bond  must  have  been  illegal  because  ,9f,.|t3.rOqi|«- 
TOction  wUh, the  pr,f8^fatioJQ.    ,  .    .,.   ,,^  ,;.,..  ii,,,i,  , 

If  a  omtTfi^t  be  voic^  ^either,  ;m  vpjf^^iib^^  by;  jpoaj^j^ 
enactment rpr^  ^^ntra^ycii^Dg  ftie  poU<y.of<^^^^  li^W^.^tlip 
engagement^  oi[i  |)pfli  jsides  i;nufit  /be  equaUjr,  inv^i4n  ]  If 
the  wAofe  <f9qj]f^(ft,i^^^v5«^,  j^yejy  pajc^  so,^,^ 

^®'^.,^  %;^^  4^4  ]?y  rW»?.«otbep  HnUq^lf^f,  y^J 
will  take  tbip  If b^rty  qf.  ^44^)^^  .one  (d^c^^  ffi^fjiqqpilQt 
of  the  great  Dames.froip  wbepce  it  ooa|e&.*r^^e,^^)f.#f 
l^an^ld  f^id,  Bjshop  SHllingJleet.  Lord  J^ai^^^Jj^sj^  )fi 
d^c  case  p(  Tkf  Bishop  qfl^t^^y.  ]^yUh^i^,xtfO^\(4 
tpjiair^  expre83ed  faimsdf  as.  follows:  ,<VT^,n6p^rjQ)l^ 
j^t^  stated  wa^  that,  the  bond  waj$  igqai^y  t J^H^ --  ^  ' 
|)resentatiQn  vmdf^  That  ia  ve^y  ext,irf^rdju;w*y^lv<^K^ 
Bishop  SHUingJleet  treats  it  aa  ^  ^lOd^ -jf^^urd;  j^r^iit 
IgoskioQy  that  it  was  a  gqpd  agreen^^t.innr^^eet;  pf#iji 
bond,  and  bad  in  respect  of  the  presentation ;,  t^tnd;  thai 
that  whiqh  wa^,  ^prrupt  la  its^f  cpu}4t  b^  good.w  a 
bpnd^  and.  bad  in  ^a  presentatipix."  ,  The  opiqion  e99i 
press^  in  these  words  ajp^pe^s  {to.  m^  tQ.,t>ej^.(clqai9 
that. I  feel  fntire  epnfidenipe  tl^ajt  np.  scepticif pi , c^m 
doubt  it,  aqcli?o  subtlety  oonfii^e;%  ;  ,,  .^  ,.  ^ 
y  L  assume,,  therefor^  ,  that  J  a  (^^c^siqp  .ag^Bist  ^f^ 
validity  of  ^  presep^^pn  fp  i^be,  gi^^t  cau^so  oft^n 
alluded ^o»  ^s  in  ^ect  a.  d^ci^iion  agaipst  the(^pd><ftf 
restgnaficfu  w|^fch  had  been.  t^rp,^vpn,/,Qr,,^j«i  19^ 
^ords,  agai^s^.a.g^I^ral|^^^^Qf  .x?^j^  \   mm^o  > 

•^^  <mse  whrph,;a;ny^.,|juJt^,J|a^  §i5ttkd,.tl^vll 
general  bopd  of  resigp^on,.ju^  ^nFalid^  it^^emMOs  fpi^ 
me  tp  consider  wh^th^r^  qpon  th|e  same  priueiples,, J,^mi 
tjp^adppt  the  same  conolusioii  as  to  a  sp^aLjb^qnd  witJ|^ 
t^QprovisioBs  contained ki  tl^.pijiw  v^ qaesti^^ . r i  .  > r 


564  '  CA6&S  IM  TRINITY  T£RM      ' 

1826;  The  two  points  which  appear  to  me  td  have  eoiH 

p  ^  ducted  the  House  to  the  reversal  of  tt^  >|iidgiiMiit 

V.  bel6w  in  that  cause  are,  first,  that  the  bond  wa»  a  benefit 

LordSoKBis.  to  the  patron  within  the  statute  of  JSKaairt*;' and,   • 

'  Secondly,  that  it  was,  in  effect  an  abridgment  of  that 
estate  for  life  in  the  benefice  which  the  ksr' denned 
essential  to  the  independence  of  the  incumbent^  tot  the 
due  administration  of  the  duties  of  his  sacked  4iflfeey 
and  which  was  therefore  conferred  upon  bimt-  by  ibe 
admission,  mstitution,  and  inductioxiji  fua^d  whiph  for  the 
iame.  reasons  it  would  not  pen^^it^  tp.jb^,  abridgtdJby^^my 
contrivance  whatever.  Whatjl^T^fis  agreed  Should  not 
be  done  directly,  it  would  iso^  .permit p to  beidone.iiH 
directly.  ......      .•     .«. 

Thali  these  were  tlie  chief  points  in  debalp  in  ihal 
cause,  so  far  as  related  to  its  substance  and  its.  merits  1 
*  collect  partly  from  the  questions  :pu$  by  the  Honse  to 
the  Judges,  knd  partly  from  the  ^opinions  reported  tq 
have  been  delivered  by  such  of  the  membecs  of  this 
House  as  concurred  in  t^e  ord^r  of  re vessaL  ultima^ j 
pronounced.  "        .  ,    .       . .     -    .i  ^ 

•  The  question  is,  whether  either  or  both  of^theseob* 
jections  may  not  be  eqoally  stated  against  ttiis  bon^  It 
appears  to  me  thiit.  both  may.  I  think  thattif  a  general 
bond  be  a  benefit  to  the  patron,  this  is  so  also*.  A 
general  bond  is  an  obligation,;  to  resign  upoa  ^request 
inade«  ,  It  is  general,  because  thei:e  is, no  previous  oon- 
didon  necessary  to  enforce  the .  Resignation:  other  than 
the  request.^  'This  bond  isalsO}aii  obligation  to. resign 
upon  requests.  That  is  the .  contract ;  but/  there .  is  an* 
nexed  to  it  a  ooi^dition  that  the  request  shall  i^  be 
made  until  a  person  named  be  capable  of  accepting  a 
benrfice*  Is  "that  condition  wholly  destcuqtiM  qi  thf 
benefit?  ;    •     '  .  >  u     ,  v-'f  vi .      ,.  ,  I'.i,, .  \:ii  fu:    ..  ' 

The  benefit  may  be  lessim.  degree^  because;  tmfiiff  ciiH 
cumstances  must  concur  instead* of  one^  buitkat^ads 
not  alter  the  nature  and  character  of  the  stipulation. 


The  argument  waa\Hfe,iiii'r^  l^i'cW  A'giv^tlle^^l^  tM  'ib'sM: 
Ati6h  iKbd.  '  Vfhia  the  >rti^t'i^T«^e>,'ilk  iSy^f^^iSfi!^ 
fee  (he  actito  %^  tiitM^ti%id  let"fte^<^^n^i^^;' 

the' la^i-' ■'■'.'•'•-   '"•  ''-'  ^''--^'li')  '-i'!    ■'•  i.'ui'j.'ijiiiiiinh/^  osjb 

a  convenient  name  I    The  person  named  becomfe^^dkM^ 
^lile-"^  l^y  tecjiid* r^^^^tfe,'  ^  w&^lntWl^icP,' *  is 
iiefc^Si'Vh^^todirb  toMght^  tH^  tti6ti«^t)ai^/dhd  th^> 

.<>Jlk4titttt"ot^«btts^  toy  LttMi^  tbrit'if 'tHfe  a*^rtf^M^ 
hif^  k^fei'tl^'to'^bmii  a^  #6{ght:ag^ii^'^et^^oiMir^^ 
it^i^Jli^^^^^iigbf^^  ^-ij'i^ijoll 

I  have  stated  that  in  this  bond  the  stipuli^lfidll^^^tlidl 

iiHo  kl^^drt^^^Uckti'- Tbe  iU^  4ft»d*»te*f 

ckily '  Xd^  €s^^sSii^  Wliy '  ^&  patfoii  b^d  -  ^i^i^^  the  '1^0^'' 
a^  t6^«ffii^  tbat'hiscdbj^dCiiii'^qUirih^^y  i^^^^a^Otf- 
i*«M)etd't)Wjfeeht'thin6niih«^;-i'-'^^  ''-  ^^  -  •'  '  -''-'''-^^i 
^  Bnt^'^h^  he  h^bbti^in^'t)^  rcy%tltttibiii  '^ho  taiir^ 
liHd^f^^  th^t  b^  wiir^f^^^  thb^ndfeninfei^*  or  that^tb^'  <- 
iftiittfeifee-wffl'^dfc^?  Thfe  csAplAiilt^  lo  *accc!pl»'ii^^€<J 
w6^1^  cbhdkidn;  NbChih^^iMiivb  is  i^qlilredto^tftttkctriM' 
iStsk  iNsqii^dti- arid  v^iHi  tb^  r^^  4^^title  the  Plabtfiff 

&^k  i^p^ai^t^'ni^  oMdtt^  thiit'  ibKtfe  dnmidstancei  dai 
not  alter  the  nature  and  character  of  the  beneBt  delved  I 
frm  '«h6r 4x>fid)^  but  OK^y  <  ^niiilwh  th^'anMiiit^^c^^ 
i/^k^  by^cofiviep^g  fbai'Whkh  itt  dte^-^g^iicuf^biakd  Js^ar 
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1 826.       certain  advantage  into  d  contingent  advantage*     A  man 
*      '  ■         may  dispute  how  far,  in  virhat  degree  the  contingenqr 
^,  diminishes  the  benefit,  but  no  man  can  say  that  it  de- 

Lord  Sondss..  stroys  it* 

No  such  bond  as  this  can  be  given  witbput  putting  it 
upon  the  ca|xls  (if  I  may  be  allowed  sodi  an  expression 
on  such  ar  subject)  that  the  patron  may  derive  great 
beneQtfrom  it. 

In  this  case^  for  instance,  sustain  this  bondf  affirm  this 
judgment,  you  decide  that  this  bond  h  no  benefit  to  the 
patron,  and  you  prove  it  by  transferring  by  foixe  of  the 
bond  a  large  sum  of  money  into  his  pocket* 

It  were  easy  for  me,  my  Lords,  to  multiply  hypo- 
thetical cases  in  which  the  patron  might  derive  advantage 
from  such  an  obligation  on  the  part  of  the  clerk. 

I  shall  not,  however,  pursue  it,  having,  as  I  kumbly 
conceive,  said  enough  to  explain  the  cottr$e  of  reasoning 
which  induces  me  to  think,  that  if  a  general  bond  of  re- 
signation be  a  benefit  to  the  patron  within  the  statute, 
this  also  must  be  a  benefit  to  him,  not  perhaps  so  hi^ly 
Taluablcj  but  still  ^  benefit,  and  exactly  of  the  same 
character  and  description. 

The  other  great  objection  urged  against  general  re- 
dgnation  bonds  is,  if  possible,  more  manifestly  appli- 
cable to  special  bon/di$,  than  that  winch  I  have  just 
mentioned.  It  is,  that  they  afiect  the  degree  of  interest 
which  the  wisdom  and  policy  of  the  law  give  to  a  d^rk 
in  his  benefice.    That  is  an  estate  for  life. 

In  the  argument  of  The  Bishop  of  London  v.  JFfyichej 
it  is  thus  put.  The  whole  estate  and  interes|;  of  the 
clerk  is  derived  firom  the  bishop ;  no  part  of  it  from  the 
patron.    He  has  a  bare  power  of  nomination. 

The  law  gives  him  no  authority  to  diminish  or  vary 
the  estate  or  interest  conferred.  To  do  so  indirectly  is 
in  truth  a  fraud  upon  the  law,  adverse  to  its  ^pint,  «nd 
destmctive  of  its  views.    So  it  -wai^  «f gued  bj^  those 

Locdi 
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Lords  whose  opinions  prevailed  in  that  cause*    Does       1826. 
not  this  bond  ialso  quite  as  evidently  vary  and  diminish     1_~  -  '  ' 
the  estate  conferred  by  institution  and  inductioa?   Can  ^, 

any  distinction  be  suggested  in  this  respect  between  LordSoNsn. 
general  and  special  bonds  ? 

I  venture  confidently  to  answer  hOne.  Tlie  incum- 
bent's estate  is  liable  to  be  determined  on  the  person 
becoming  capable  of  accepting  a  benefice.  So  that  that 
is  a  limitation  upon  an  estate  for  life.  When  the  first 
condition  has  happased^  as^  in  this  ttise,  the  bond  be* 
comes  void,  and  the  estate  of  the  incumbent  hangs  upon 
the  request. 

If  that  circumstance,  therefore,  is  fatal  to  general 
bonds,  it  must  be  equally  so  to  the  bonds  referred  to  in 
the  question  put  to  the  Judges. 

The  feeling  to  which  tb«  opinions  I  have  stated  are 
adverse,  arises  from  the  effect  which  these  opinions  have 
in  diminishing  the  value  of  advowsons,  and  in  somewhat 
embarrassing  patrons  in  the  object  of  providing  by  means 
of  church  preferment  for  their  friends  or  i^^lations. 

Upon  this  I  shall  say  only,  it  certainly  has  that  effect. 
But,  in  my  humble  judgment,  that  circumstance  ought 
not  to  affect  my  opinion  on  the  question  put  by  your 
Lordships.  It  would  be  more  material  in  a  question  of 
what  the  la^v  ought  to  be,  thkn  in  a  question  of  what  it  is. 
Even  there,  there  are  weighty  cotisiderations  on  the 
other  side,  but  here  the  topic  is  tnispliaced. 

The  answer,  therefore,  thi^  I  give  to  the  question 
put,  is,  that  I  think  the  case  decided  by  youf  Lordships 
overrules  this  question,  and  that  I  must  answer,  that  this 
bond  is  illegal  and  void. 

*         * 

Best  C.  J.  My  L6itls,  I  thahk  your  Lordships  for 
allowing  me  to  sit  whilst  I  state  my  opinion  on  the 
questicms  submitted  by  this'  Hotise  to  the  judges,  and 
the  gfonnds  on  which  I  have  formed  that  opinion.  The 
question  is,  ^*  Whether  sufficient  matter  appears  upon 

Qq  2  the 
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1826.        die  record  to  show,  thaV  either  bjr  statnte  oroommoii 

Fletchbr     '*^'  ^^^  '^^  upon  wbkli  the  action  of  debt  was  brought 

V.  in  this  case,  and  slaited'  upon  the  record  to  bear  equal 

LordSoNPEs.  date  with  the' ^vritkig) of  presentation  therein  mentioned, 

is  void  Or  illegal.'' '  I^wiU  nol  detain  Ae  House  bj  any 
technics  observations  on  the  point,  whether  the  sup- 
posed objection  to  tbd  bond  be  raised  by  the*  pteadings 
in  diiareilitee,  because  I  bumbijr  submit  to  your  LorcU 
ships,  tbaf  if  it  had  l>6en  expressly  stated  on  tbe  record 
that  ther  PtaintifF  in  error  was  presented  to  the  Jiving  of 
Kettering^  on  the  condition  of  his  giving  a  bond  to  re- 
sign  to  the  intent  and  for  the  sole  and  only  purpose  (in 
the  language  of  the  bond)  that  the  Defendant  in  error 
might  be  enabled  to  present  one  of  his  younger  brothers, 
when  such  brother  should  be  capable  of  being  inducted 
into  such  living,  the  bond  would  not  have  been  void 
either  by  the  statute  or  common  law.  But  for  tbe  jud^ 
ment  of  this  House,  in  the  case  of  TAe  Bishop  qfljmdon 
V.  Ffyteh^l  will  venture  to  say  there  never. was  a  lawyer, 
from  thetime  when  tithes  were  first  granted  to  the  church 
to  the  present  that  would  not,  without  hesitaticm,  have 
given  the  sMie  answer.  It  is  now,  however,  thought  by 
some  of  my  learned  Brothers,  that  resignation  bonds  in 
&vour  of  particular  persons,  although  sanctioned  by 
judges,  bishops,  and  chancellory  are  void;  that  the  con- 
dition of  resigning  benefices  is  repugnant  to  tfab  estate 
which  incumbents  bavein  thi^m,  and  that  th^efore  bonds 
containing  such  a  condition  are  void  by  the  common 
law;  that  such  bonds  are  benefits  to  tbe  patron,  and 
subject  the  givers  and  takers  of  them  to  all  the  penalties 
of  the  statute  for  the  prevention  of  simony;  that  they 
cause  the  ministers  of  the  gospel  to  tsAce  iidae  oaths,  and 
are  therefor^  not  to  be  eiidured  in  a  Christian  com- 
munity. My  Lords,  although  I  ^flaost  sensibly  leel  the 
weight  of  the  authority  to  which  niy  bumble  cpiniDn  is 
opposed,  yet,  supported  by  two  of  my  leahied  Brothers, 
I  am  vain  enough  to  think  we  shidi  satisfy  your  Lord- 

15  ships, 
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ships,   that  such   bonds   are  liable   to  none  of  these        1826. 
objections.     The  judgment  in  The  Bishop  of  London  v;     '      -      '. 
-f^ich  has  not  decidedi  nor  did  the  House  intend  in  that  ^. 

case  to  decide  this  question ;  but  it  has  been  insisted  in   I-ord  Sondes.. 
argument,  that  the  principle  which  that  case  establishes 
governs  this.     My  first  duty  will  be  to  show  that  that 
case  establishes  no  principle  that  by  fair  and-  legal 
reasoning  can  be  applied  to  the  present.     I. have  not, 
therefore,  to  exp]?ess  the  hope  that  Lord  Kenyon  exr 
pressed  in  4  Term  Beports Si. y  that  your  Lordships  will 
review  that  decision.     I  have  only  to  request  that  tlie 
principle  on  which  that  judgment  rests  may  not  be  ex- 
tended further  than  those  who  pronounced  it  intended 
it  ever  should  be,  and  that  it  may  not  be  applied  to 
cases  which  cannot  be  productive  of  the  evils  which  it 
was  their  object  to  remedy.     Thus  much  I  might  ask, 
although  disposed  to  admit  what  has  always  appeared  to 
me  repugnant  to  reason   and  authority,  namely,  that 
a  supreme  court  of  justice  cannot   undo  what  it  has 
erroneously  done.     Although  the  Courts  below  will  not 
impugn  your  Lordships'  judgments  in  cases  ad  idem^ 
yet  they  do  not  hold   that   they  are   bound  by  them 
beyond  the  point  actually  decided.     The  Courts  below 
truly  say,  we  cannot  know  that  the  House  of  Lords 
would  carry  this  determination  farther  than  diey.have 
carried  it.    In  the  case  ^iS  Partridge  v.  Whision,  4  Term 
Reports  S60.,  the  Court  of  King's  Bench  said,  <*  That  a 
bond  to  resign  in  &vour  of  the  son  of  the  patron  did  not 
raise  a  point  precisely  like  that  in  The  Bishop  of  London 
v.  Ifytehj  and  they  were  bound  by  the  established  series 
of  precedents  to  give  judgment  for  the  Plaintiff."     This 
decision,  although  pronounced  on  a  point  appearing  on 
the  record,  and  therefote  liable  to  be  disputed  in  this 
House,  was  never  disturbed. 

My  Lords,  in  The.  Bishop  of  London  v..  Ffytch,  the 
point  dedded  was^*  that  a  presentation  was  void,  which 
was  made  in  :  oon^eration.  of  a  bond  given  by  tke 

Q  q  3  presentee 
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1826.  pres^mtee  to  ihe  'piftroii,  by  which  the  former  bound 

1,  '  '"^^  himself  to'the  tatter,  id>s6}utetTto  resi^  the  living  on 

f  LSTCHK& 


V, 


request  made  to  him  by  the  patron  *to'  make  ^such  re- 
Lord  Sonzob.  sanation.  The-qoestkm  in  this  case  refers  to  a  bond 
given  by  the  pres^ndiee  to  the  pittroii  to>  pcjrforin  an 
Hgreemisldt  Hlade  betw^n  theiii,^that  the  former  would 
re^gn^  the  Ui^g  to  the  latter^  to  itlie:  intent  and  ibr  the 
sole  an^'only  pofrpiMe  that  the  ktter  nlightpreseat  one 
of  hkblr6thet«s  tvhe»<suchi  brother  shall'  be  capable  ^yf 
taking  an  ^ee^lesiastical  benefice. .  The  qoestien  iii,  the 
case'  refelYed  to  regarded  one  particuiar-  descaaption  of 
bondi,  BTiidf  in  the  present  case^  t^egards  iioiidfi  n^fia  Tery 
dHfi^rent  kind. ' 

If  you  reason  from  igeoerab  to  particiikr%/tfaetOMine 
is  easy  and  sale;  -but  if  you  rise  from jpartioolais  to 
generab,  or  draw  inferences 'from  one  parttctdar  to 
another,  yon  must  be  carefiil  that  the  'partionlars  in 
every  material  respect  resemble  eadi  other^  or  your 
reasoning  will' be  illogical,  and  the  analogy  will  &iL 
This  is  suictly  true  in  ev^y  science^  and  the  Bishop  of 
JJandqffy  who  was'eminendy  learned  in  many  sctences, 
says,  in  T^  Siskop  i^  London  v«  Ffytchi  ^^  A  sligbt 
variation  in  eircamstances  vitiates  the  validity  of  a  pre- 
cedent, and^thcfgrocmd  on  whick  it  vitiates  itis^  that  we 
cannot  tell' whether  ithis  vairiation  of -droumstancesyJiad 
it  been  conten/plated  by  the  Court  which  fivst  estaUisbed 
the  precedent,  inight  not  have  operatecl  so  as  Co  produce 
a  different  jtidgment."  We  are'  all  sensible  i  that -when 
the  mind  is  suspended,  ab  it -were  iii  equilibrio^  by  ihe 
equal  prevalence  of  opposite  >reiisdni«ig'iniica8ei^  o6  in- 
tricacy, what  a  little  ^circumstance  ^woufal  eaaaaiit'to 
preponderate, 'and  this  little  cineums^aneeiby  whiehtany 
oafee  diflfers'from  im  adjudge  cilscvdess&i^  if  itdoeajiot 
annihilate^  the  weight  of  a  pveoideatlc  •  I  wittpresfanliy 
show  diat  iqiecial  bonds  in  favour  i>CipkrtkaW  [wkIdbs 
cannot  be  used  fe#  tfaoMne  corruiM^Ki^aseeaBv^l^e^l 
i^nds,  and  that  they  dijETev  firom  them  more  in  sub- 
stance 
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stance  than  they  do  ia  jform.   The  Hpusc^  in  The  Bishop       1B26. 
of  London  v.  :^fytch,  did  DQi-go  bejond  the  que$tioD     FiOTattj« 
raised  Jby  the  pleading  ia  the  cause*    The  question,put  ^. 

to  the  judges  is  Bot  whether  «U .  res^natipn  imadis  Are  Lord  Sondes, 
void^  but  whether  certaio  specified  >  bonds  ^re  y^i4y  the 
language. of  the  question  is^  WhfHher  «a  ogr^ewHUit, 
whereby  the  incumbent  undertakes  to  avoid  tb^bf^nefice 
at  the  request  of  such  patron^  be  not  an  ^gpfeiemeiii^  fox  a 
benefit  to  such  patron?  The  answer  of  .the  Leaned 
Judge^  who  was  of  opinion  that  the  bonds  spokea  of  in 
the  quesuon  were  ill^aly  is  confined  to  general  bonds, 
to  reaign  6n  /equesU.  He  says,  ^*  In  this  <^ase  the  patron 
was  presented  by  reason  of  an  agre^knent,  that  the  derk 
should' give  hisn  a  general  bond  of  rerignation^  which 
being  a  profit  and  benefit  within  the  statute,  hia  pre- 
sentation is  void :  That  is  the  general  questioa  on  the 
plea*  Agaia  he  says>  **  the  form  of  these.bonds  facilitates 
to  a  great  degree  that  buying  and  selling  of.  benefices, 
which^  Bishop  G/Ason  says,  they  were  introduced  fi^r  the 
purpose  of  effecting:  the  <legal  histprydf  those  bonds 
ahows  how  generidiy  they  have  been  used  for  that  pur- 
pose." Whether  Lord  Chief  Justice  J^r^a  reasooingr 
that  because  the  form  of  these  bonds  was  eakulated 
to  facilitate  rthe  buying  and  seUing  livivgfb f  therefore 
(without  proof  that  the  bond  in.  question  waa  intended 
to  be  used  for  such  purpose)^  all  ^uch.ibonds  are  to  be 
bokien  to  be  simoniacal,  be  just,  or  not,  it  cannot  apply 
lo-tiie  bond  in  the  present  case:  such  i^aaoning  cannot 
apply  to  bonds,  the  history  of  which  does  not  show  that 
they  have  beennsed'ta .  facilitate  the  sale  of  livings,  and 
which  can  only  ^e  used  for  such  a  purpose  ia  one  case, 
nameiyi,  where  the  pcesentatioiil  is  sold  to.  a  person 
incapable  of  being  presented: 'whilst  the  church  is  void, 
and'-abcMidus  taken  firona, the  derk  presented,  to  resign 
when  i  the  parchasisr  shall  be  ill  full  orders.  Gises  oi 
this eoFt  can  scarcely  ever  oeenr^th^imust beao  rare 

Qq  4  that 
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1826.       ibat  it  is  impossible  to  make  them  the  grounds  of  a 
1^   '   ^     general  condemnation  bf  sdck  botids^'^  ^  It  is^  enough  that 
V.  the  bond  may  be  avoided  when  silch  a  oomipt  use  of  it 

LordSoNDESE.  is  proved.  The  reverend  prelates  who  favoured  the 
House  with  their  opinions  in  the  case  of  T^e  Bishop  of 
London  y.  Ffyt^^  although  they  expressed  doubts  of 
the  legality  of  bonds  in  any  form  or  under  any  circam* 
stances,  confined-  their  judgments  to  general  bonds,  and 
all  their  reasoning  went  to  prote  the  impolicy  of  general 
•  bonds  only.  The  Bishop  of  Bangor  says,  *•  I  am  in* 
clined  to  think  that  bonds  of  resignation,  whether  die 
condition  be  special  or  general,  are  within  the  express 
letter  of  the  statute  of  Elizabeth^  because  it  is  impossible 
to  conceive  how  a  presentee  can  in  any  instance  give 
a  bond  of  resignation  to  a  patron,  from  which  the  patron 
will  not  derive  some  benefit  or  reward  directly  or  in- 
directly." This  is  but  the  inclination  of  ^opinion,' not 
decided  judgment  I  would  beg  to  observe,  that  if  the 
principle  of  some  benefit,  direct  or  indirect,  be  adopted, 
(a  principle  altogether  inconsistent  with  the  legal  con- 
sttiiction  of  'penfd  statutes)  many  most  conscientious 
patrons,  as  well  ecclesiastical  as  lay,  have  committed 
the- detestable  crime  of  stAiotiy*  The  Bishop  of  Bangor 
say^,  ^  if  a  bond  of  any  sort  can  be  said  to  be  without 
exception.'^  Except  these  expressions  of  dislike,  of  any 
biffids  of  resignations,  all  the  observations  of  the  reverend 
pfelates  are  directed  m^ainst  general^  and  general  bonds 
only.  .^  The  Bishop  of  Salidury  says,  *^  General  bonds 
of  resignation  hsve'^usuaUy  been  given,  and  from  the 
instant  they  are  given,  the  wretched  presentee  is  taken 
from  under  the  protection  of  that  law  which  guards 
every  other  sulbyect  of  the  statei  H)ft<ieeases  to  be  free, 
because  fae^  hdd^his  living  at  tUe'iabsolute  wilLof  his 
pi^rMi,^  sttisgeot  k)  his  tapribe^  •  The  Bishc^  of  Bangor 
^apedos  always,  of  igsheiil  bonds.  ^«  8uppdse^^^is^y»  bb 
'lf«niUki|V  *  ^^^that  a  jpatron:  presents  a '  cletk  toiaJi>eDefioe 

without 
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'without  receiving  any  money,  bond,  or  assurance  for        1826. 
money,  but  the  clerk  enters  into  ta  bop^  /tQ  nwfp  on  six     fi^^^casR 
months'  notice:  as  soon  aa  ha*  ia  ia^ios^^sion,  the  v. 

patron  demands  41  lease,  of  cei^taui  titbei  at,  »im^  under  I'OrdSoNDni 
rent"  His  Lordship  sums  up. his '^rgumeplil^y  saying, 
'^  the  worst  and  most .  comiptrv  pn^tices  m^y  b^  car- 
ried on  under  geaeral  bonds  of..r^gQatiop)i.'V  The 
Bishop  of  uUandlfl;^ speaks  of  general  b^j^St  anly»^  The 
Bishop  of  CUauoester^  says,  *.f  A  bond  which  conceals 
the  consideration  for  which  it  was  given,  and  which 
may  easily  b^  abused,  to  the  most  oppxes^ve  an4 
iniquitous*  purposes,  affords  a  strong  suspicion  of  a  bad 
design.  If  the  >  consideration  were  a  good  ^ne,  why 
is  it  not. expressed  as  in  qf>ecial  bonds^it alwaya  is,  in 
plain  words?'  Although  these  learned  prelates,  from  a 
proper  regard  for  the  independence  of.  the  clergy,  and  a 
jealousy  of  what  they  thought  interfered  yNJith  the  au- 
thority of  their  order,  disliked' all  resignation  bonds, 
yet  it  is  clear,  that  they  only  decidedly  condemned 
general  bonds.  -  The  Bishop  of  Gloueester  distinctly 
admits  not  only  the  legality,  but  the  propriel^,'Of  some 
special  bonds  of  resignation.  «>-     < 

The  reasoning  of  Loi*d  7%i^20W.  goes  only  to  impugn 
general  bonds.  ^^  Nobody,''  he  says,.  fS^ontends  that 
the  practice  is  not  wicked,  destruotive,  ^and  pemieious  to 
the  discipline  of  the  church,' and  oontrary-la  the  spirit 
of  the  law  under  which  it  was  cairadoncf  he  ooi:dd 
produce  evidence  of  an  ofier  to  sdHan'sdvomrsbn,  upon 
which  the  purchase-money  was  calculaited' and  put  on  a 
general  bond  of  Designation  (ao^  sudi  afrangement'  could 
be  made  on: a  special  bQnd};>and)heilfnei«9tliat)instaBce8 
of  k  were  frequentkf  {Camrif^bam^  l^)t;  Yolir  Lord- 
sUps  are  awaxe  that  Lord  TAurl&a)^  fasd'  tfecendy  changed 
his  opinion.  :  Whefti  The^Bis^hp  qf  JLtmden  .Ym  J^fytch 
oalne  before  him^in  the  Court  of  CHMtpoery,  tbftt  learned 
Lord  said, » ^^  If;  therei. were  i  noi  ^caaie^  I  Jfaould  Aink  It 

clear. 
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1826.       clear,  thai  a  mere  bond  for  resignation  oould  not  be 

FwrcHXR     *™^"''^>  unless  it ^wte  a  profit drbene&t  to'die  paCMo." 

v.  Many  cases  have  determined*  Uiat  theae  bonda  /««re 

LotdSomm.  good;  the  effect  t)f  the  determtnation  la,  diat  thejr  aie 

not   simonkealy    nor  against  the  poUcj^xxf  the    Jaw. 
i  BrmMf  9&    His  Lovdsbip'a  alignment  in  the  Hoose 
of  Lotds^  so  far  from  proving  that  bonds  to'nsa^  in 
lavour  ef  b  son  Tir  a  brother  (which  no  reasomAile  nan 
could  say  are  wicked  and  perfiioioos  tothe'd&mpUna  of 
the  church,  and  could  be  made  use  of  to  enabia>sales  of 
benefices)  are  illegali  shows  ihat  general  bonds  of  re- 
signation,  although  under  circomstanoeB  *  vcHrfable  in 
Chancery,   are  not  void  at  common   hnnr.     He*  says, 
^  The  bond  is  not  capable  of  being  avdided  but  by  aver- 
moits  of  bad  consideration  and  use;   if  you  ^cannot  aver 
upon  it  in  that  manner,  whatever  the  common  law^  may 
do  with  it,  by  the  common  law  it  cannot  be  rescinded." 
{Cunningham^  158.)    His  Lordship  then  compares  diem 
to  marriage,  brokage  bonds,   and  says^'  .^Abundant 
cases  may  be  put,  to  show  that  it  is  impossible  to  airoid 
those  bonds  at  law ;"  and  refers  to  die  esae  ef  MaUt. 
Potter  (a),  decided  in  this  Hoose^  in  confirmation  of  his 
opinion.    If  J  ^understand  this  argument,  it  is  not  thst 
every  generid  bond  is  void  at  law,  but  that  it  may  be 
avoided  if  a  bad  use  be  made  of  it    Lord  Mansfidi 
says,    ^^  The  case  stands  singly  on  this  .pnopositiiHi, 
whether  an  agreeasent  by.«  general  bond  of^resignatioo, 
in  consideration  of  a  pvesentation,  was^  by  Slst  of  JSinu- 
bethi  simoniacal,  corrupt,  and  void." 

I  hope  I  have  dearly  sbown^  from  the  pIeMlin|;s,ithe 
questions  put  to  the  Judges,  and  the  opinionaiafAe  Judges 
and  Members  of  this^Hoose,  that  the  qnesti6h  now  sab- 
mitted  to  us  by  your  Lordships  is  mot  tonehedibjr^ 
judgment  in  TheBuiujp^fJjmdonY^J^ftohei.  Jbihaabeen 
alatsdi  that  special  bondii  di£^  only  in  fonn  irara  geneml 
bonda$  that  the  condition  to  resign  may  be  iurftvour  of 

(a)  Cunn.  15  • 

such 
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such  as  are  neither  the  childrm  nor  relations  of  the        1826. 
patron ;  that  if  the,  navies  ^  twapersons  may  bq  inlro*     FuKTciaa 
duced  into  suchbond^  the  naoie^.'of  .anj  greater  uum-  v. 

her  of  persons  maybe  inserted.  Put  into  a  special  ¥««d8o^n>w» 
bond  as  many  names  as  you  please,  yoacaa  no  more 
make  it  in  form  or  substance  like  a  gesieral  bond^  than 
by  adding  ^equal  numbers  to  an  unequal  number  you 
can  make  the  total  equal.  You  cannott  by  a  special 
bond),  reduce:  the  incumbent  to  the  same  state  of  de- 
pendence on  the  caprice  of  the  patron  as  by  a  general 
bond ;  you  cannot  render  it  available  to  accompljuih  the 
sale  of  a  benefice^  as  you  can  a  general  bond.  If  a  living 
be  vacant,  it  cannot  be  sold ;  but  if  general  bonds  were 
permitted,  the  patron  might  present  to  the  vacant  bene- 
fice. Take  a  general  b<md  of  resignation  from  the  pre- 
sentee, and  when  he  has  got  his  price  for  the  ^benefice 
call  on  the  incumbent  to  resign;  and  thuSf  as  Xiord 
TAurkm  sajrs,  "he  may  calculate  the  purchase-money 
on  a  general  bond  of  resignation,"  The  patron  cannot 
make  this  calculation  oa  a  special  bond^  even  if  he  be 
not  obliged  to  present,  on  the  resignation  of  the  incaniF- 
bent,  the  person  mentioned  in  the  bond^  and  on  whote 
behalf  the  resignation  is  called  for.  If  a  special  hwA 
can  be  made  use*  of  io.  evade  the  penalties  id  tbe.statufe 
ofElizabetk^  the  taking  it  for  sueh  a  purpose,  if  properly 
pleaded  and  proved,  would  rteder  it  void;  and  the  m- 
.aertion  of  an  unusual  .namber.  of  names^  and  those  per- 
sons not  connected  with  the  patron,  would  be  evidence 
of  such  an  intent. 

1  am  &ot3  prepared  to  say  that  the  persons  in  iwbose 
favoutJseslgnatuMis.are  requi^  mii6t.fad  relationa  of  the 
patrons ;  Ue  may  honeady  )liiiiik,  •  >tbat^  a  person  who» 
fieem  temporary  infinnitj.i  or  absence,  cur  from  bis  not 
lyet  being  inorders^  is  inoa|iable^  being  presented  to 
liieiii)^ngi  wiU^  wfaenidieidisiddStf  .dmUbke  rempvied*  be 
the  fittest  {Mtsoo  to  ^L  the  dmrob.  .  fiut.I  tbinkf  my 

'    LerdSf 
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1826.        Lords,  that  a  patron  may  be  compelled  to  present  the 
^!^Z^^^^     person,  for  the  purpose  of  presenting  whom  he  calls  on 
^,  the  incumbent  to  resign,  and  that  he  may  thus  be  pre- 

Lord8oNDB3.   vented  from  making  an  improper   use  of  the  power 
given  him  by  the  bond.    As  my  Brother  Gasdee  has 
said,  the  Bishop  ymay  refuse  to  accept  the  resignation, 
until  he  has  in  his  hands  ihe  presentation  of  him  in 
whose  favour  the  Tesignation  is  requited ;  or  the  incum- 
bent may  make  a  conditional  resignation.    Such  con- 
ditional resignations  have  been  made  where  livings  have 
been  exchanged.     Sir  SiTnan  Degge  gives  us  the  form  of 
such  a  resignation,  in  which  the  bishop  is  expressly  re- 
quired not  to  admit  the  other  clerk,  unless  the  exchange 
be  completed,  but  to   consider  that  resignation  as  of 
no  effe(:t     This  agrees  with  the  common  law.     Lord 
Coke  says,  **  If  two  exchange  lands,  and  one  die  before 
the  exchange  is  executed,  it  is  void."     There  are  se- 
veral instances  in  which  courts  of  equity  have  interfered 
to  prevent  the  making  an  ill  use  of  these  bonds.     No 
case  is  to  be  found  of  an  action  at  law ;  but  as  the 
loss  of  a  benefice  is  the  loss  of  a  temporal  advantage 
otherwise  the  Court  of  Chancery  could  not  have  inter- 
fered, I  should  think  that  there  could  be  no  doubt,  that 
if  a  patron  called  on  an  incumbent  to  resign  his  bene- 
fice to  the  intent,  and  for  the  sole  and  only  purpose, 
that  he  might  present  ^.  J5.,  in  favour  of  whom   the 
patron  had  a  right  to  call  on  the  incumbent  to  resign, 
and  afler  having  obtained  the  resignation  by  such  false 
pretence,  he  presented  C  D^  for  whom  the  bond  did 
not  authorize  the  patron  to  require  a  res^atioo,  com- 
pensation for   the  injury  the  incumbent  had  sustained 
might   be  recovered  in  an  action.     If  such  an  action 
be  not  maintainable,  a  man  may,  through  fraud,  sustain 
a  temporal  injury,  and  yet  have  no  redress,  which,  I 
apprehend,  would  be  inconsistent  with  the  first  princi- 
ples of  our  law.  .     . 

Although 


Flbtcheb 
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Although  the  validity  of  general  bonds  was  supported        1 826. 
in  a  great  number  of  decided  cases,  there  were  some  in 
which  it  was  doubted,  and  others  in  which  they  were 
declared  to  be  illegal.  Lo<d  Sondes. 

Lord  Keeper  North  said  he  was  not  satisfied  that 
such  bonds  were  good  in  law.  In  the  case  of  Graham  v. 
Graham  such  bonds  were  holden  to  be  withia  the  statute 
of  EUzabeth^  by  the  Court  of  Common  Pleas,  in  the 
15th  of  James  the  First.  Where  authorities  .clash,  a 
court  of  error,  at  the  same  time  that  it  confirms  some 
judgments,  must  overrule  such  as  are  contrary  to  them ; 
but  where  there  is  a  long  series  of  decisions,  no  authority 
can  be  opposed  to  them.  I  think  a  court  of  law  cannot 
overturn  them. 

The  legality  of  special  bonds  is  supported  by  de- 
cisions both  of  common  law  courts  and  courts  of  equity, 
from  the  time  of  Henry  the  Fourth  to  the  present. 
Jn  Jones  y.  Lawrence  it  was  recited  on  the  bond,  that 
it  was  the  intention  of  the  obligee  to  preserve  the 
presentation  for  his  son,  when  he  should  be  capable 
of  taking  the  living.  The  obligor  bound  himself  to 
resign  within  three  months  after  request.  The  King's 
JBeuch;, first,  and  afterwards  the  Court  of  Exchequer 
Chamber,  he)d,»  that  a  bond  to  resign,  on  request,  if 
the  palronwill  present  his  son  thereto  when  he  should 
be  capable  of  taking  the  living,  is  good.  This  b  the 
decision  of  all  the  Judges  of  England  in  the  dghth  of 
James  the  First.  Lord  Coke  was  then  Chief  Justice 
of  the  King's  Bench ;  and  in  his  reading  in  the  statute 
of  Elktaheth^  he  says,  that  he  was  in  parliament  when 
that  act  pasised ;  that  be  voted  with  the  proceedings  of 
the  House;  and  he  concurred  with  the  other  Judges 
thatt  9ucb>aj  bond  was  valid*  <  Can  your  Lordships  have 
so  safe  a  guide  to  lead  you. > to  the  true  meaning  of  a 
statute,  as  one  of  the  imosti  eminent  lawyers  that  ever 

■ 

lived,  who  took  a  part  in  the  making  the  law,  knew  the 

evil 
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CTil  that  parliatnent  meant  to  odrfeet»  and  the  esact 
extent  to  which  it  was  intended  the  mnedy  dioald  be 
carried?  In  Hittiar  ▼•  Stapleion^  MichadmtUi  1707» 
Lord  Sondes.  ^Jj^  Lord  Keeper  said,  **  Resignation  bonds  have  been 
allowed,  since  the  statute,  only  to  preserre  the  living  for 
the  patron  himself,  or  for  a  child,  or  to  restrain  the  in- 
cumbent  from  non-residence,  or  a  vieions  course  of  life." 
If  the  bond  be  general,  his  Lordship  observes,  a  par- 
ticular agreement  must  be  proved  to  resign  for  the 
benefit  of  a  friend  that  would  be  presented;  and  withoat 
such  agreement  the  bond  ought  not  to  be  sued  on. 

In  Pede  v.  Capelj  Str.  534.,  the  bond  was  to  re^gn 
when  the  patron's  nephew  came  of  age.  Instead  of  the 
patron's  requiring  a  resignation,  an  agreement  was 
made  that  Peele  should  hold  the  living,  paying  the 
nephew  SO//  a  year.  This  payment  was  ntade  for 
several  years,  but  was  afterwards  refused,  and  the  bond 
put  in  force.  The  Chancellor  granted  an  injnnction, 
but  said  it  was  not  on  account  of  any  defect  in  the  bond, 
•  which  he  held  good,  but  on  account  of  the  tise  that  bsd 

been  made  of  it. 

In  an  anonymous  case  in  15^.8.,  PawettJ.  con- 
curred with  BUncdDf  the  only  other  Judge  in  court,  in 
supporting  a  general  bond,  because,  he  says,  it  may  be 
to  an  honest  intent,  as  that  the  patron  may  have  a  son 
of  his  own  capable  of  taking  the  benefice  ;  but,  says  he, 
if  this  was  the  real  motive,  why  should  it  Hot  be  exr 
pressed  in  die  condition?  This  very  learned  Judge 
entertained  no  doubt  of  the  legality  of  special  bonds,  or 
of  the  justice  or  policy  of  allowing  them.  In  Partridge 
V.  Whistofij  the  Court  of  KiAg^s  Bench  said  they  wer^ 
bound  bf  an  established  series  of  preced^ts  to  gite 
judgm^t  for  the  Plaintiff  in  an  iaction  on  a  bdtild  on  a 
condition  to  resign  in  favour  of  b  son  of  the  patron. 
This  case  might  have  \)eeh  earri^  to  the  Hodsd'^ 
Lords,  for  the  question  was  niiied  idtt"  th)^  record^  bat 

the 
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the  judgment  was  neirer  disputed.^    To  these  dedaiooft       1826. 
no  judgment  of  any  court,  XM^dictum  of  any  judge,  caa     pT^^^Tl 
be  opposed.     The  over-ruling  of  so  many  authorities,  v. 

by  any  power  but  that  of  the  legislature^  will  destroy    3LordSoNi>Bfc 
entirely  the  certainty  of  the  law ;  no  man  can  know  what 
are  his  rights  or  duties. 

We  talk  much  of  national  &ith ;  I  hope,  my  Lords,  it 
will  ever  be  kept  inviolable.  National  faith  is  joot, 
however^  confined  to  any  particular  compacts;  it  requires 
the  strict  observance  of  all  laws  under  the  sanction  of 
which  any  of  the  subjects  of  this  empire  have  acquired 
any  rights.  The.  contrary  of  these  decisions  woukl  be 
a  breach  of  national  faith  to  those  who  have  been  or- 
dered by  them  to  purchase  advowsons.  Immense  sums 
of  money  have  been  expended  in  buying  advowsons  and 
presentations,  from  the  highest  assurance  next  to  that  of 
an  express  declaration  by  the  legislature^  that  in  case  of 
livings  becoming  vacant  before  those  on  whom  the  pur* 
chasers  intended  to  bestow  them  are  capable  of  taking 
orders,  they  might  present  to  such  livings,  and  take  the 
security  of  a  bond  from  the  presentees  for  the  resignation 
of  them  when  the  person  for  whom  they  are.  intended 
shall  be  in  priest's  orders*  Many  of  these  purchasers 
have  no  other  provision  for  their  i^ildren,  but  the  living 
so  purchased*  Ecclesiastics  as-  well  as  laymen  have 
dealt  in  these  bonds  of  resignation*  Lord  Mansfield 
says,  a  Bishop  otSalis^ury^  before  his  (Lord  Mansfield^s) 
time,  frequently  took  them.  This  is  not  said  of  that 
right  reverend  prelate  by  way  of  reproach,  but  to  show 
that  men  of  the  highest  character  did  not  consider  that 
the.  taking  such  bonds  waa  unproper* . 

Your  Lordships  will  peroiit  me  to  remind  yon  that  if 
you  .decide  that  these  j3ond$  are  within  the  statute  of 
EUz^f^joxk  make  those  who  have{;iven,  and  those  who  have 
taken,  thorn,  criminals.  Both  the  Plaintiff  and  De^ 
fisndant  in  error^  and  many  other  persons,  as  well  cler^ 
gymen  as  laymen,  have,  whilst  acting  under  the  sanction 

of 
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1826.        of  the  Courts  of  Westminster,  committed  the  scandftlons 

-^^  crime  of  simony,  and  subjected  themselves  to  all  the 

Fletcher  i.        ni 

V.  penalties  of  the  statute  of  Eliz.     1  am  aware,  my  Lords, 

Lord  Sondes,   that   this   argument   was   answered  in   T^e  Bishop  rf 

Ijondcn  v.  Ffytch,  by  saying  that  these  consequences  of 
the  judgment  could  beprevented  by  an  act  of  parliament; 
your  Lordships  cannot  have  forgotten  the  answer  of  Lord 
Mansfield  to  this  observation :  *'  What !  pass  a  judg- 
ment to  do  mischief  and  then  bring  in  a  bill  to  cure  it !" 
I  will  add,  will  you  condemn  men  by  a  judgment  that 
has  all  the  vice  of  an  ex  post  facto  law,  and  after  confis- 
cating their  property,  save  them  from  further  punish- 
ment by  a  statute  pardon  ?  But  let  us  forget  for  a 
moment  that  there  are  any  decisions  on  the  sulgect. 
The  statute  of  EUz.  cannot  be  holden  to  embrace  diis 
case  without  setting  aside  rules  that  since  the  revolution 
have  been  uniformly  observed  by  all  Judges,  and  which 
tempers  with  mercy  the  justice  of  our  crimiiial  law. 
The  statute  of  Eliz.  is  /a  penal  law.  The  rule  to  which  I 
allude  requires  that  all  penal  laws  should  be  construed 
strictly,  that  no  case  should  be  holden  to  be  reached  by 
them  but  such  as  are  within  both  the  spirit  and  letter 
of  such  laws.  If  these  rules  are  violated,  the  fate  of 
accused  persons  is  decided  by  the  arbitrary  discretion 
of  judges,  and  not  by  the  express  authority  of  the  lavs. 
If  general  words  follow  an  enumeration  of  particular 
cases,  such  general  words  are  by  another  rule  of  con- 
struction holden  to  apply  only  to  cases  of  the  same  kind 
as  those  which  are  expressly  mentioned.  Bythel4G.2. 
c  1.  persons  who  should  steal  sheep  or  any  other  catde 
were  deprived  of  the  benefit  of  clergy.  The  stealing  of 
any  cattle,  whether  commonable  or  not  commonablci 
seems  to  be  embraced  by  these  general  words,'  any  other 
cattle ;  but  by  the  15  G.  2.  c.  34.  the  legislating  declared 
that  it  was  doubtful  to  what  sorts  of  cattle  the  former 
act  extended  besides  sheep,  and  enacted  and  declared 

that 
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that  the  Mi  wss  iBciant  to  extend  to  any  bnU^  cow^  ox,        1826. 
steeti  boikxdc,  hdfer,  calf  4ttid  lamby  as  well  iu  dbeq),     ^^1^^ 
and  to  no  other  cattle  whotsoeyer.  .  XJatii  tfie  lq;ia^|jtaire  v. 

dUtinctfy  specified,  what,  .cattle  rw«ie  meant  to  be  in-  I-ordSonMS. 
eluded,  the  Judges  ielt  that  they  cpuld  not  iippfy  the 
statute  to  any  otl^er  cattle  but  aheep«  The  kgislatnre 
by  the  last  act  says  it  was  not  to  be  extended  to  horses, 
pigs,  or  goats,  although  all  these  are  cattle.  Lord 
iChief  Baron.Cbfi^  says^  <*  A  penal  statute  shall  not  be 
extended  by  equity,  and  the  geneval  woxds  of  a  penal 
statute^aball  be  restrained  for  the  benefit  of  him  agaiodt 
whom ,  the  penalty <  is^  inflioted.'' 

fiy  the  $1  EliM^ c.  6.:  f  •  4.  for  the  avoiding  simony  and 
coroiption  ia  presentations,  wcoMations,  and,  donations  of 
and.tOwi|nj  benefices^  dignities, .  prebends,  and  other 
ilivings.and  promotions  ecclesiastical,  and  ia  admissions, 
institutions,,  and. inductions  to,the.same^  if  any  person 
or  peitsqtis  shall  for  anyjium  of  money,  reward,  gift, 
profit,,  or  J[>QP^^  directly  !Qir,  indirectly,  or  for  or  by 
reason  of  ii^y  promise,  agreom^t,  grant,  bond,  cove- 
nant, or  pth/sr  assurance,,  of  or  for  apy  sum  of  money, 
reward,  gif^  profit,  or  benefit  whatsoever,  directly  or 
indirectly,  pjwtsnt  or  QoUate  any  person  to  any  benefice, 
with  pore  t  of  .soiils,  dignityi  .prefi^ment,  or  living  ^cde- 
siastica],  th^  presentatiaon  poUation,  gift^  and  bestowing, 
and  ev,^  admissjioo^  wstJtutiQg, .  wvesUture,  and  indM^- 
tion,  shall  be  utte4y  yoid,  frastrat^  and  of .  none  effect 
in  law,  and*  the  person  ^giving  or.  Ijakifig.  (he  money,  &c. 
shfdl  forJfeit.'double.the^value;  of;  one  year's  profit  of  the 
benefiicie^  and  the  penK>n  acc^Mting  the  benefice  shall 
be  for  ever  ^  disabled  ftom  holding  the  same.  The 
only  words  in  ,tbis  .statute  tb^  can  be  so  fiur  stretched 
as  .to,,reaQU  ,the  bond  which  is  the  subject  of  the 
pre«e^  apti9n,.,are.  profit. or  b^efit;  but  the^e,  ac- 
fCorditig.  fto  the )  restrictive,  ruto  ofr^oi^struiog  penal 
^tatut^,  mean  only  profits  or  benefits  ejmdem  generis 
with  money,  rewards,  or  gifts,  such  as  bills  of  exchange, 

Vol.  III.  R  r  instead 
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1826.  instead  of  money,  leases  of  the.tithes  or  profits  of  the 

p7^J^[][^  benefice,  or  loans  of  money  or  other  valnaUes  fisr  a 

V.  long  or  indefinite  period  of  time,  instead  of  imnMMtiatR 

Lord  Sondes,  g^  ^f  ^^  ^j^^  things.    If  this  construction  be  not  pot 

on  the  words,  no  patron,  either  lay  or  ecclesiastical,  can 
present  or  collate  a  aon  that  is  dq)endent  on  soch 
patron  to  any  preferment  in  the  church,  without  being 
guilty  of  simony.  If  a  bond  far  the  resignation  of  a 
living  in  favour  of  a  son  be  a  benefit,  the  presentation  of 
a  son  to  a  vacant  benefice  must  be  a  ben^t,  for  the  first 
is  only  a  means  of  obtaining  the  second.  Indeed,  there 
can  be  no  doubt  that  if  a  patron  has  a  son  whom  he 
maintains,  it  is  generally  a  benefit  fi>r  him  to  have  a 
living  to  which  he  can  present  such  son,  for  few  persons 
would  allow  a  son  as  much  after  he  was  in  possesaoo 
of  a  benefice  as  he  received  before.  But  this  was  not 
that  corrupt  benefit  which  was  contemplated  by  die 
l^islature  when  this  statute  was  passed.  Whatevtf 
expressions  are  to  be  found  in  the  act,  the  objectof  the 
legislature  was  only  to  prevent  simony,  and  such  ad- 
vantages as  these  were  never  thought  to  be  simoniacaL 
Lord  Chijsf  Justice  De  Grey  SBys^  in' 2  Bl.  Rep.  \QB% 
the  statute  has  not  adopted  alltfae  wild  notions  of  die 
canon  with  regard  to  simony ;  but  the  giving  or  grantn^ 
this  bond  would  not  amount  to  simony  even  by  the  com- 
mon law.  The  words  that  approach  nearest  to  it  are  those 
of  the  canon  of  1229:  Ntdli  liceat  eedesiam  manine 
dotalitatis  ad  aliquem  transferre :  all  the  other  canons  are 
confined  to  the  trafficking  in  presentadons,  and  pre- 
venting the  granting  of  leasee  and  pensions  by  incum- 
bents. One  definition  of  simony  by  a  canonist  is, 
studiosa  vokmtas  emendi  vel  vendendi  aliquod  sphituak 
vel  spirituali  annexum.  This  definition  can  by  no  con- 
struction be  extended,  to  special  bonds  of  resignation 
made  to  enable  a  patron  to  provide  for  his  relation  or 
friend.     Another  writer  has  defined  simony  to  be  ^i- 

titualhm 
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rthOT/fiiw  acceptio  vel  donatio  non  gratuitcu    The$e  words       1 S26. 
non  gratuUa  are  used  as  the  opposite  of  gratuitd^  and     "Sustcuwi 
only  apply  to  a  corrupt  bargain  for  money^  or  otfaer  v. 

direct  property.     In  ^changes,  each  party  prc^oses  tQ  ^^^  Sondes. 
himself  some  benefit ;  the  one  expects  to  get  more  profit, 
the  other  a  more  healthy,  or  agreeable,  or  advantageous 
residence.    Yet  exchanges  are  expressly  allowed  by  the 
statute  of  Elizabeth^  because  exchanges,  though  pro- 
ductive of  temporal  advantages  to  one  or  both  parties, 
are  not  the  vile  corrupt  contracts  which  were  intended 
to  be  prohibited  by  the  l^islature.     But  it  has  been 
said  by  one  of  my  learnt  brothers  this  is  a  benefit  and 
profit,  because,  by  means  of  it,  money  will  be  obtained, 
for  if  the  judgments  of  the  courts  below  should  be  con- 
firmed, the  Defendant  in  error  will  get  10,000/.     The 
performance  of  the  condition  of  all  bonds  is  enforced 
by  pecuniary  penalties,  and  which  pecuniary  penalties 
inay  in  the  event  of  a  breach  of  the  condition  be  re- 
covered.   This  is  the  case  when  bonds  are  given  for 
the  faithfiil  performance  of  any  office.     Yet  such  bonds 
have  been  enforced  over  and  over  again,  and  no  such 
objection  was  ever  made  to  them.    If  the  intent  of  the 
obligee  was  to  obtain  the  penalty  of  the  bond,  and  not 
the  resignation  of  the  living,  such  intent  would  be  cor- 
rupt, and  the  bond  made  to  carry  it  into  execution 
would  be  void.    That  would  not  be  a  resignation  bond, 
but  a  money  bond ;  all  that  was  said  about  resignation 
being  a  mere  colour  to  cover  the  corrupt  intent.     But 
ihis  corrupt  intent  not  appearing  on  the  face  of  the  bond 
must  be  pleaded.     There  is  no  such  plea  in  the  present 
case,  nor  is  there  the  least  reason  to  suspect  that  the 
Defendant  in  error  ever  contemplated  so  mercenary  and 
90  base  an  object.     He  expected  that  the  obligor  would 
perform  the  condition  of  the  bond,  and  then  no  money 
or  other  corrupt  benefit  could  have  been  offered. 

R  r  2  Is 
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1826.  Is  it  consistent  with  jusdoe  or  oommon  seme,  tfcflC  a 

F  ETCHER  "^'^  '^  ^®  '^^^  ^^  ^'^^  because  his  oppcMdent  cooipds 
V.  him  by  a  breach  c^  his  contract  to  sae  for  a  pehahy, 
Lord  Sondes,  ^y^i^i^  j^  neither  expected  or  desired?  Mr.  Justice 
Heatk  says,  in  TAe  BiAop  of  London  v.  Ffyfdte^  «*  The 
law  construes  bonds  according  to  the  intent  of  the  partici^ 
and  in  tfll  bonds  with  a  condition,  the  penalty  is  only 
considered  as  enforcing  the  condition.  So^  my  Lords^ 
although  a  patron  can  derive  no  pecuniary  advantage 
from  the  presentation  to  a  livings  yet  if  Us  clerk  be  not 
admitted,  the  law  permits  him  to  recover  damages  in  a 
guare  impedit"  It  has  been  insisted,  that  advowsons  are 
pure  trusts,  and  that  patrons  in  the  execution  of  diese 
trusts,  have  no  right  to  consider  dieir  families,  or  adopt- 
ing any  means  for  reserving  presentations  fbr'any  rf 
their  children  or  relations.  This  c^nion  is  founded  oi 
what  Lord  CMe  says,  tiiat  a  guardian  in  socage  does 
not  take  a  presentation  to  b  living,  because  he  can  make 
money  of  it.  This  doctrine  has  led  to  the  ri^cuhwiS 
ceremony  of  the  guardian  puttmg  the  pen  into  the  han& 
of  an  infant  in  his  cradle,  and  guiding  its  feeble  hand 
while  it  signs  a  presentation.  Biit  executors  and  ad- 
ministrators of  lay  patrons,  present  to  livings  that  have 
become  vacant  in  the  lifetimes  of  their  testators  or 
intestates.  Presentations  are  not  pure  spiritual  tnists : 
if  they  had  been  so  considered,  the  bishops  donid  never 
have  allowed  them  to  be  disposed  of  by  laymen.  Ad- 
vowsons in  gross  oi*  next  presentations,  could  ierer 
have  beeh  permitted  to  be  sold.  Archbishops  coiiM 
not  leave  options  to  their  widows  or  other  lay  persons. 
The  learned  Selden  calls  the  ri^t  of  lay  patrons  to 
present  to  church  livings,  ^  The  interest  of  patronage 
which  the  lay  founders  challenged  in  their  new-erected 
churches."  Lord  Kenyon  calls  a  right  of  presentation  a 
trust  connected  with  an  interest.  The  founders  of  1^ 
patronage,  when  they  endowed  the  churches,  reserved' 

the 
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the  rig^t  of  patronage  and  the  right  of  taking  i^esign-        182@. 
ation  bonds  in  favour  of  their  chi^drefi  and  descendants..      ~  " 
The  bishops,  by  allowing  fhe  dedication  of  tithes  to  be  ^. 

made  on  these  conditions,  obtained  a  provision  for  many  Lc>rd  Sondes. 
churches  that  would  otherwise  have  remained  without 
endowment  As  the  bishops  were  to  decide  on  the 
fitness  of  the  persons  to  be  presented,  they  wisely 
thought,  that  the  allowing  patrons  the  privilege  of  taking 
such  bonds  could  not  injure  the  cburcli.  On  the  con- 
trary, from  the  exercise  of  this  privilege,  the  younger 
members  of  the  families  of  great  land-owners  were 
brought  into  the  church,  and  a  connection  has  been 
kept  up  between  the  landed  interest  and  the  church, 
which  greatly  contributes  to  increase  the  security  and 
influence  of  the  latter :  at  the  same  time  the  members  of 
great  families  are  generally  better  educated,^  and,  from 
those  family  connections,  likely  to  be  more  respected  in 
their  parishes,  than  any  other  clergymen  that  can  be 
found.  The  practice  of  taking  special  resignation  bonds, 
and  the  sanction  that  such  bonds  have  uniformly  re- 
ceived from  the  Courts  of  Westminster^  are  the  highest 
evidence  that  such  bonds  were  allowed  by  the  original 
compact  made  between  lords  of  manors  and  the  bishops, 
when  churches  were  founded.  These  were  some  of  the 
interests  which  SeMen  says,  the  patrons  challenged  in 
their  new-erected  churches.  It  ha3  been  said,  that  a 
clerk  who  has  given  one  of  these  bonds  cannot  subscribe 
the  proper  form  of  resignation,  or  take  the  oath  ad- 
ministered on  his  institution.  The  unhappy  men  who 
have  taken  this  oath,  and  resigned  in  consequence  of 
bonds  of  resignation,  have  been  even  charged  with 
perjury.  This,  my  Lords,  is  a  dreadful  charge  against 
the  thousands  of  worthy  persons  who  have  given  such 
bonds,  and  honourably  performed  the  conditions  of 
them.  The  objection  as  to  the  form  of  resignation 
assumes  that  the  words  sponte  jmrd  et  simplicUer  are  an 

R  r  3  ^sential 
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1836.       ess^tial  part  of  the  instrument  of  resignation.     Tbere 
p     "    ^     is  no  particakr  settled  form  of  words  necessary  in  s 
V.  resignation.     In  Walrond  v.  Pollard  (a),  the  words  are, 

LordSoMSBS.  animo  deliberaio,  certd  scientid  et  mero  motu  ex  quibusdam 
causisjttstis  et  rationabilibiis  specialiter  moventibuSj  uUroet 
sponte  dedisse.    Neither  these  words,  nor  any  thing  of  the 
like  import,  are  in  the  form  of  resignation  given  by  2%^^ 
But  if  a  resignation  in  this  precise  form  werie  required, 
the  only  import  of  the  words  sponte  purd  et  simpUciter 
is,  that  the  clerk  was  not  driven  by  unlawful  violence  or 
threats,  or  seduced  by  any  corrupt  agreement,  to  make 
the  resignation;   but  that  he  made  it  willingly,  and 
because  he  thought  it  his  duty  to  make  it     With  regard 
to  the  oath,   I  admit  that  by  Archbishop  Caurtrun/s 
decree,   persons  presented  are  required  to  swear  that 
•*  obligati  nan  sunt  nee  eorum  amici  pro  se  juratorid  out 
pectmiarid  cautione  de  ipsis  beneficiis  resignandis/*     These 
words  are  not  in  the  oath  prescribed  by  the  Council  of 
Westminster  1 1 38,  or  that  of  the  Ck>uncil  of  Oxford  1236. 
The  insertion  of  them  by  the  archbishop  into  the  oaA 
required  by  his  decree,  shows  that  he  and  those  who 
advised  him  thought  that  the  oaths  previously  takeo 
did  not  reach  resignation  bonds.     The  archbishop  had 
no  authority  to  alter  the  oath,  and  if  any  bishop  were 
now  to  refuse  to  admit  a  cleric  who  declined  taking  this 
oatl),  he  would  render  himself  liable  to  damages  and  the 
costs  of  a  quare  impedit.     By  altering  oaths  of  office, 
you  may  alter  the  condition,  duties,  and  responsibilities 
of  the  officers.     Parliament  only  can  do  this  in  civil 
offices  and  councils  of  the  clergy,  with  the  approbati(Hi 
of  the  King.     In  ecclesiastical.  Lord  Coke  says,  **  a  new 
oath  cannot  be  imposed  without  the  authority  of  parlia- 
ment"    In  1603  a  canon  was  made,  prescribing  a  form 
of  oath  to  be  taken  by  persons  presented  to  benefices, 
and  this  canon  was  confirmed  by  the  King.     The  clergy 

(a)  Dyer.  293  b. 

who 
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who  assisted  at  the  convocation  which  made  the  canon,      *  1826. 
must  have  known  of  Archbishop  Courtnej/s  decree,  and     pTJ^^ro 
yet  they  have  omitted  in  the  form  of  oath  the  words  v. 

relative  to  bonds  of  resignation.  How  is  this  omission  ^^  Sondes. 
to  be  accounted  for  ?  Why,  either  the  clergy,  or  those 
who  advised  the  crown,  thought  that  bonds  of  resign- 
ation, if  not  abused,  were  legal  and  proper;  and,  there- 
fore, they  would  not  allow  any  oath  to  be  administered 
to  clerks,  which  should  prevent  them  from  giving  such 
bonds. 

I  have  heard  it  said,  why  will  not  patrons  rely  on  the 
honour  of  clergymen?  My  Lords,  if  the  clergy  cannot 
give  bonds,  they  cannot  pledge  their  honour.  If  the 
one  is  a  violation  of  their  duty,  inconsistent  with  the 
forms  of  resignation  and  their  oaths,  so  is  the  other. 

The  last  objection  to  the  validity  of  these  bonds  is,  tliat 
they  convert  an  ests^te  for  the  life  of  the  incumbent,  into 
an  estate  determinable  on  a  particular  event,  during  the 
life  of  the  incumbent.  Supposing  that  the  clergyman's 
interest  in  his  benefice  be  exactly  the  same  as  that  of  a 
lay  tenant  for  life,  there  is  nothing  in  the  objection,  for 
the  condition  to  resign  in  the  case  of  a  benefice  forms 
no  part  of  the  instrument  that  creates  the  interest  in  it : 
it  is  made .  by  a  separate  deed.  Now,  my  Lords,  if  a 
tenant  for  life  were  to  give  a  bond  to  convey  back  his 
estate  on  the  happening  of  a  particular  event,  such  a 
bond  would  not  be  voidable  in  law. 

The  objection  is  to  introducing  into  the  instrument 
conferring  the  estate  a  condition  that  is  inconsistent 
with  it,  as  when  a  deed  conveys  to  B.  an  absolute  inde- 
feasible estate  for  his  life,  and  contains  a  proviso  on  a 
certain  event  that  the  estate  shall  determine  in  the  life- 
time of  the  party  to  whom  it  is  given.  Your  Lordships 
will  perceive  there  is  more  of  technicality  than  reason  in 
this  distinction.  But  no  two  estates  are  less  like  each 
other  than  that  of  a  clerk  in  his  benefice  and  that  of  a^  lay 

R  r  4  tenant 
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1826.       tenant  fei"  life ;  they  are  created  witb  di&i^ent  objeets; 

r[^^J^^     conditions  are  aitaexed  to  one  wkich  are  not  annexiedto 

«.  the  other;  the  clergyman,  to  prce^rve  his  estate^  most 

LMdScMDBB.  perform  die  duties  of  his  church.    If  be  tafces  anodier 

ben^ce  without  a  dispensation,  he  vacates  the  first. 

These  conditions  arise  by  the  original  compact  between 

the  leaders  of  the  church  and  the  clergy,  tfaati  haee 

aheady  referred  to. 

My  Lords,  I  humbly  hope  that  I  ham  proip^  that 
the  judgment  of  this  House  in  The  Bishop  of  Lomdon 
V.  FfyUAe  does  not  bear  on  the  quisstion  now  to  be 
decided  by  your  Lordships ;  tibat  no  princiide  ean  by 
any  just  legal  reasoning  be  deduced  from  tbatoase  that 
is  applicable  to  this ;  that  securing  a  benefit  for  a 
brother  or  friend  is  not  a  profit  or  benefit  withia  the 
meaning  <^  the  statute  of  Miwbdk  $  that  thaw  general 
terms  must,  accordifig  to  the  true  and  establimed  rules 
for  construing  pend  statutes,  be  restrained  by  the  par- 
ticular words  that  precede  them,  and  holden  to  meen 
any  benefits  of  the  same  sort  as  those  particularly  spe- 
cified ;  that  the  taking  these  bonds  is  not  ao' abuse  of  the 
right  of  patronage,  as  that  right  stands  according  to 
the  common  law,  and  that  they  are  not  inoonsistent 
with  the  estate  which  incumbents  have  in  their  bene- 
fices ;  that  these  bonds  appear  to  have  been  used  firom 
the  earliest  times  both  by  ecclesiastical  and  lay  patrons^ 
and  have  been  uniformly  supported  by  the  judgments 
of  the  Courts  of  Westminster ;  that  the  consequences  of 
declaring  these  bcmds  vend  will  not  be  confined  to  the 
injury  done  to  the  long^established  rights  of  patrons ; 
it  will  let  in  a  laxi^  in  the  mode  of  construing  penal 
statutes,  that  will  deprive  persons  accused  of  crimes  of 
the  benefit  of  that  humane  rule  which  secures  fimm 
punishment  all  whose  ofSsnces  are  not  clearly  unthin  the 
letter  as  well  as  the  spirit  of  the  law.  The  judgments 
ef  the  Courts  of  Westminster  Hall  are  the  only  auUio- 

rity 
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rity  thai  we  have  liMr  by  fiur  the  greatest  part  of  the  law       1826. 
of  EngUmd.    l^e  overturning  the  long  series  of  judg-     -o^^^L 
Hients  which  declares  the  validi^  of  diese  bonds,  must  v. 

inloroduce  uncert^ty  and  ooniusion  into  every  branch  ^^^  SoNim 
of  the  common  law.  Can  it  be  said  that  the  laiw  which 
governs  these  bonds  is^  unjust?  No,  my  Lords:  the 
iiyustice  la  in  destroying,  without  compensation,  a  vested 
right.  Can  it  be  said  that  they  are  inconsistent  with 
the  policy  of  our  laws  ?  That  policy  encourages  ua  to 
pri^vide  for  our  children,  relations,  and  friends,  and 
allows  us  to  bestow  on  them  offices  fiur  which  they  are 
duly  qualified.  In  ecclesiastical  benefices  the  public 
have  a  security  for  the  fitness  of  the  person  presented, 
which  does  not  exist  in  other  cases.  The  bishops  are 
to  take  care  that  neither  friendship  nor  natural  affection 
puts  a  clerk  into  a  church  who  is  not  duly  qualified  to 
do  die  duties  of  it  If  a  patron  may  give  a  living  to  hb 
son,,  or  relation,  or  firiend,  what  objection  is  there  if  it 
becomes  vacant  when  the  person  for  whom  it  is  intend^ 
is  incapable  of  taking  it,  to  his  permitting  some  other 
person  to  hold  it  until  the  incapacity  of  the  first  object 
of  bis  choice  be  removed  ?  It  has  been  said  this  can  be 
done  in  the  case  of  no  other  c^ce.  There  aire  no  other 
offices  that  have  been  created  by  the  patrons  and  en- ' 
dowed  out  of  their  estates ;  and,  therefor^  there  could 
be  no  legal  origin  for  the  ri^t  to  take  such  bonds  in 
any  other  offices.  With  respect  to  other  office^  there 
are  no  judicial  audioriites  to  support  such  a  right. 
Your  Lordships  will  nc^  suppose,  that,  by  holding  these 
bonds  to  be  void,  you  will  make  patrons  forget  their 
families,  and  look  out,  unbiassed  by  affection  or  fiiend- 
ship,  for  the  most  worthy  clergyman  to  fill  the  vacant 
benefice.  Many  of  them  will  act  as  some  patrons  have 
done  where  a  living,  the  presentation  to  which  they  are 
desirous  of  selling,  becomes  void  before  it  is  sold,  — 
they  will  present  some  old  nian.   By  whom  are  the  duties 

of 
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1826.       of  an  incumbent  likdy  to  be  best  perfonned  ?    A  young 
^      -  ■  ^     man  in  full  h^th  under  a  bond  of  resignation,  or  an 

"Pr  lli|Y  'H  jm 

V.  old  one,  who  has  just  enough  of  life  left  not  to  be  liable 

X^ordSoMDBB.   to  be  objected  to  by  a  bishop  on  account  of  his  im- 
becility? 

Many  owners  of  manors, with  advowsons  annexed, 
will  sell  the  advowsons  from  the  manors.  Those  who 
pay  large  sums  of  money  to  purchase  advowsmis  in  grois 
will  not  be  the  most  likely  persons  to  hold  such  advow- 
sons  as  pure  trusts,  and  in  disposing  of  them  to  lock  only 
to  the  maxim,  detur  digfiiori.  Such  alienaUons  of  church 
patronage  will  break  the  connection  between  the  landed 
interest  and  the  clergy.  The  young  men  of  family  are, 
from  their  educations  and  habits,  likely  to  make  the  best 
palish  priests.  From  their  connections  with  the  owners 
of  lands  in  the  parishes  all  the  inhabitants  feel  a  respect 
for  them,  which  must  add  much  to  the  effect  of  die 
instruction  they  give.  Connection  with  proprietors  of  the 
soil  gives  to  the  clergjrman  the  greatest  interest  in  the 
happiness  of  his  parishioners,  and  stimulates  him  to  pio- 
mote  their  spiritual  weLbre.  Such  persons  will  not  take 
orders  when  the  livings  which  their  ancestors  founded 
are  severed  from  their  families.  I  am  aware  these  are 
rather  considerations  of  policy  than  law.  But,  mj 
Lords,  if  there  be  any  doubts  what  is  the  law^  Judges 
solve  such  doubts  by  considering  what  will  be  the  good 
or  bad  effects  of  their  decision.  I  say,  nearly  in  the 
words  of  one  of  the  bishops  in  The  Bishop  of  London 
V.  Ffytchcy  that  doctrine  cannot  be  law  which  injures 
the  rights  of  individuals,  and  will  be  productive  of  evil 
to  tlie  church  and  to  the  communi^. 

Abbott  C  J.  The  question,  my  Lords,  which  has 
been  proposed  to  the  Judges  is,  whether  sufficient  mat- 
ter appears  upon  the' record  to  show  that,  either  by 
statute  or  common  law,  the  bond  upon  which  the  action 

of 
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of  debt  was  brought  in  this  case,  and  stated  upon  the       18S6. 
record  to  bear  equal  date  with  the  writing  of  presentation 
therein  mentioned,  is  void  or  illegal  ? 

My  Lords,  the  question  appears  to  me  to  consist  of  I-owlSoNras. 
two  parts ;  first,  whether  enough  appears  on  the  record 
to  show  that  the  bond  was  given  as  the  price  or  consider- 
ation of  the  presentation  to  the  benefice?  Secondly,  sup- 
posing this  to  appear,  then  whether  the  bond  is  void  by 
the  statute  or  the  common  law  ? 

As  to  the  first  part  of  the  question,  I  am  of  opinion* 
that  enough  does  appear  upon  the  face  of  the  record  to 
show  that  the  bond  was  given  as  the  price  or  consider- 
ation of  the  presentation  to  the  benefice.  If  the  fact  be 
manifest  upon  the  face  of  the  instrument,  it  is  not  neces- 
sfiry  to  aver  it  in  order  to  bring  it  to  the  notice  of  the 
Court  or  within  the  meaning  of  a  statute;  and  that  the 
fact  does  so  appear,  it  is  only  necessary  to  advert  to  the 
language  of  the  condition. 

U  this  case,  my  Lords,  the  statute  mentions  the' act 
alone,  without  any  epithet  or  qualification.  The  section 
commences  with  this  preamble :  **  For  the  avoiding  of 
simony  and  corruption  in  presentations,  collations,  and 
donations  of  and  to  benefices,  dignities,  prebends,  and 
other  livings  and  promotions  ecclesiastical,  and  in  ad- 
missions, institutions,  and  inductions  to  the  same,  be  it 
enacted,  that  if  any  person  shall  or  do  at  any  time^^ 
after  such  a  period,  '*  for  any  sum'  of  money,  reward^ 
gift,  profit,  or  benefit,  directly  or  indirectly,  or  for  or 
by  reason  of  any  promise,  agreement,  &c  of  or  for  any 
sum  of  money,  reward,  gift,  profit,  or  benefit  whatso- 
ever,  directly  or  indirectly  present  or  ccdlate  any  person, 
&c.  to  any  benefice,  that  then  such  presentation  shall  be 
utterly  void."  It  is  to  that  section  to  which  I  would 
beg  to  call  your  Lordships'  attention,  firom  which  it  ap- 
pears, that  the  mere  taking  of  any  gift,  profit,  or  benefit 
is  in  Itself  an  avoidance  of  the  presentation.  It  is  neces- 
sary, 
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1826*       B$ry,  with  reqp^l  tp  any  que$|iosi  that  wiy  ms^  upon 

^^^]^    the  statute  of  EUzabet/h  or  loiy  question  that  may  aris^ 

V.  upon  the  common  law^  to  see  whfut  the  &ct:i8»  Uie-qoes- 

Lord  Sqnubb.  tJQQ  being  whether  it  is  apparent  upon  the  fiice^  of  the 

instrument  that  the  bond  is  given  a^  the  price  of  th^ 

presentation.     It  seems  to  me  impossible  fi>|r  any  person 

to  read  the  condition  of  this  bond  as  it  appears  upon  the 

record,  without  taking  it  that  it  was  given  as  the  price 

of  the  presentation,  and  that  the  presentation  was  g^vea 

as  the  consideration  of  the  bond. 

It  hegpis  with  reciting,  that  Lewis  Hickard  Lord 
Sondes  is  the  patron  of  the  rectpry,  which  rectory  had 
become  vacant  by  the  death  of  the  late  incufnbent.  The 
next  recital  is,  **That  my  Lprd  Sondes,  by  writing 
under  his  h^d  and  seal,  bf^aring  equal  d^te  with  the 
abpve  written  obligation,  pr^sei^ted  the  abpye  bpunden 
Brice  WiUum  Fletcher  to  $]upply  the  vacancy;'*  firqm 
which  it  appears  that  the  pres^t^ticHi  and  bond  are 
connected  together;  and  then  it  goes  on,  '*  and  whereas 
the  said  Brke  William  Fletcher  has  agreed  to  resign  th^ 
said  rectory  into  the  hands  of  the  propejf  ordinary  upon 
such  request  or  notice  as  hereinafter  mentioned,  so  as 
that  the  said  rectory  may  the)[«by  again  become  vacant'' 
Can  any  person  read  this^  and  not  conclude  that  l;be  pre* 
sentation  and  the. bond  wer^concMrrent  act9,-:r-that  they 
were  founded  ujpon  a  prior  agreement  to  resign  2  This 
was  evidently  the  opinion  pf  Lord  Mansfield  in  7^ 
Bishop  of  London  v.  Ffytche.  That  being  so,  n^  Jx>rds, 
for  the  reasons  which  I  have  ju9t  given  tP  your  Lord- 
ships, I  am  of  opinion  that  there  is  enough  upon  the 
face  of  the  record  to  show  that  this  bond  was  given  as 
the  price  of  the  presentation. 

Then,  my  Lords,  the  second  inquiry  which  arises  is, 
whether  such  a  bond,  given  as  the  price  or  consideration 
of  the  presentation  is  void  in  law.  Upon  this  question 
I  conceive  the  true  inquiry  to  be  only  whether  this  bond 

is 


IN  THfi   SfiVENTH   YSAk   OF  GEO.  IV.  S99 

is  within  the  rule  and  principle  of  the  dedmqn  itt  the        I826» 
case  before  mentbned  of  'Hie  Bishop  if  Umixm  w.     p^^^ 
Ffytehe.    I  cotlsider,  my  Lords,  that  case  t6  have  estm*  «. 

Misheid  a  riile  and  principle  l>inding  upon  all  j«risdi^  LordSaKiw* 
tkms  esccept  that  of  ytmc  Lordships'  Hoase.  It  is  trie 
tbiit  the  question  tteer^  art^e  diretitly  upon  the  present- 
ation^ and  ndt  upon  tte  bond ;  but  it  is  crMied  tiiroiigfa-^ 
OQt  tA  bein{(^  on^  and  the  SaniCi':  aald  as  the  presentiltioti 
and  the  boiHl  are  like  price  and  oensideration  of  ^aeh 
other,  It  seems  impossible  to  say  (tbat  the  one  can  be 
good  and  v^ilid,  amd  che  otfier  bafd  stod  void. 

That  cttde,  my  Lopds,  aroflb  ^ipon  a  presentatioa  iic« 
ootnixmied  by  a  bond  eb  resign  upon  this  reqjbest  of  liie 
potron ;  a  gi^eral  renigmftion  bond^  as  it  lias  been 
called.  The  present  caste  arises  «poh  «  presentation 
accon^anied  by  a  bond  to  mmga,  iipoii  veqaes^  wheileb^  ' 
and  so  as  tbat  Ae  patron  miqrb^  oiaUled  to  fireaeot  one 
of  his  two  brot^en  iii  the  ^ooBdMoii  ntaned^  iHbat  swdb 
of  them  as  is  to  be  presented  sludl  lie  Capable  of  taiiiijg 
an  ecclesiasdcal  benefice;  the  agreeasent  having  b^ian 
that  the  presentee  should  so  resign  to  the  miktd  that  the 
patron  may  preseat  oiK^  of  those  two  persons.^  Tfais^ 
therefore,  ray  Lords,  is  one  of  those  that  have  beien 
called  special  resignation  bonds; 

The  decliared  object  of  the  assignation  is  the  present- 
ation of  one  of  die  two  persons  named;  but  as  the 
resignation  of  the  iticdmbent  must  precede  the  present- 
ation of  another  clerk,  I  am  at  a  toss  to  know  how  die 
presetitatfon  of  the  particular  clerk  is  to  be  secured  or 
enforced,  or  the  iocutnbent  restored  to  the  benefice^  if 
the  patron,  after  having  declared  his  intention  to  present 
one  of  the  nomineelB,  shall  afteriirards  think  fit  to  pre- 
sent another  person.  Thift  would,  undoubtedly,  be  a 
most  dishonourdtble  act,  and  I  beg  to  be  understood  as 
not  even  surmiising  that  thie  noble  Loitl  who  is  a  party 
tb  this  suit'would  act  in  this  manner.     But  in  deciding 

upon 


594  CASES  IN  TRINITY  TERM 

1826.       upon  a  question  of  law,  your  liordships  cannot  look  at 
*_    -  the  rank  and  character  of  particular  persons.     It  has 

FUBTCHER 

^,  been  said  at  the.bar  that  a  court  of  equity  may  prawmt 

LordSoNDBs.  an  ill  use  from  being  made  of  sooh  a  bond.  I  do  not 
presume  to  say  that  thb  may  not  be  done,  if  the  in- 
tmtion  to  make  an  ill  use  be  known  and  asoertained 
before  resignation ;  my  difficulty  is^  to  see  bow  this  can 
be  known  and  ascertained,  unless  a  patron  should  be 
weak  enough  to  avow  it;  and  this  cannot  be  presumed 
of  a  person  who  oould  act  in  the  way  I  have  supposed; 
and  if  after  resignation  the  patron  should  pres^it  an- 
other person,  how  could  the  ordinary  refuse  institudon? 
Suppose  the  presentee  to  die  in  the  interval  between 
resignation  and,  the  new  presentation,  or  that  he  should 
obtain  a  better  benefice  not  tenable  with  this,  and  on 
diat  or  on  any  other  account  cefuse  institution,  how  is 
the  incumbent  to  be  restored,  though  the  otgect  of  his 
agreement  and  of  his  resignation  have  failed  ?  If  these 
difficulties  cannot  be  overcome^  then  the  bond  in  question 
will  enfosoe  a  resignation,  whenever  one  of  two  persons 
named  shall  be  capable  of  taking  a  benefice,  leaving  the 
patron  at  liberty,  in  many,  if  not  in  all  cases,  to  present 
whom  he  will. 

But  supposing,  my  Lords,  these  difficulties  can  be 
overcome^  or  be  thought  not  really  to  exist,  and  the 
bond  be  considered  only  as  enabling  the  patron  to  pre- 
sent one  of  his  two  brothers,  still  I  am  of  opinion, 
upon  the  authcHrity  of  the  decision  so  often  mentioned, 
thait.this  bond  is  void  in  law.  That  decision  may  be 
considered  as  founded  principally  upon  one  or  other  of 
two  reasons,  or  perhaps  upon  both ;  the  reasons  being 
either  that  the  bond  there  mentioned  was  within  the 
statute  of  £/i«ifi?M,,a^d  so  void  by  that  statute,  or  that 
the  effect  of  tlie  bond  was  to  convert  into  an  estate  at 
will,  an  offioe  which  the  law  considers  to  be  a  freehold, 

H  and 
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and  will  not  allow  to  be  less  than  a  freehold,  and  so  the       1826. 
bond  is  void  at  common  law.  Flktcher 

I  consider,  my  Lords,  the  bond  now  in  question  to  v. 

fall  within  each  of  those  reasons,  and  to  di£fer  from  the  LowISondes. 
general  bond  in  d^ree  only,  and  not  in  principle,  or 
kind.  If  it  be  a  benefit  to  a  patron  to  be  able  to  c|dl 
for  a  resignation  whenever  he  may  choose  to  preset 
amf  other,  person,  it  most,  in  my  opinion,  be  a  benefit, 
though  perhaps  a  less  benefit,  to  be  able  to  command  a 
resignation  in  order  to  present  a  relation  or  friend. 
And  if  there  be  any  benefit,  the  degree  of  benefit  must 
be  immaterial,  and  the  case  will  be  within  the  statute. 
If  the  law  will  not  allow  a  benefice  to  be  held  ab« 
solutely  at  the  will  of  the  patron,  and  voidable  when- 
ever he  may  choose  to  present  any  other  person,  in  my 
opinion,  the  law  cannot  allow  a  ben^ce  to  be  so  held  as 
to  be  avoidable  when  a  relation  or  friend  of  the  patron 
may  be  capable  of  taking  it/  and  the  patron  may  think 
fit  to  present  him ;  for  in  each  case  the  estate  or  interest 
of  the  incumbent  will  be  less  than  a  freehold ;  whereas  a 
benefice  is  spoken .  of  as  a  freehold  in  all  our  bodes, 
whatever  it  may  have  been  in  its  origin,  or  first  consti- 
tution, which  are  now  lost  in  the  obscurity  of  antiquity. 

But  fiirther,  my  Lords,  it  is  not  only  required  that  a 
benefice  shall  be  freely  given  and  freely  taken,  but  if 
resigned,  it  must  also  be  fr^y  and  voluntarily  resigned. 
Non  metu  coactus  sed  in  spontaned  voluntate.  And  how 
can  a  resignation  be  voluntary  which  is  made  in  order 
to  avoid  the  penalty  of  a.  bond,  whether  the  patron  has 
a  right  to  impose  the  penalty  at  his  pleasure,  or  only 
for  a  particular  purpose  ?  And  ought  the  law  to  sanctiob 
.an  instrument  which  places  a  clergyman  in  a  situation, 
either  to  subject  himself  to  a  demand  which  he  may  be 
unable  to  pay,  or  to  make  a  solemn  declaration  contrary 
to  his  conscience  and  to  truth  ?  In  my  opinion,  the  law 
ought  not  to  permit  this. 

Again, 


^ISVm^  ^W¥.Mf!Sl^^if^  flfl?.l»f.^«te!HI^  i»,immif( 

:  .•  I.:   .]   ii;.v,    ij.il;  !,t^  ■.:  ',    '.\  '>■  n<\:iv:^  .;yno;>  r'-'.rr--f  r. 

does  appear  upon  die  record  to  enablerjfouif,  TiB^llfrTB 
to  ssy  whether  the  bond  in  questioD  is  Void  or  illegal 
cither  by  .statute ,  <or.  coronao^  ]^  I  I  ^%(  .-^«(^y  ^fpfat 

satisfaction,  that  ^  f)<^ff?  ^jjm  ^i  %ij«WWbflf 
deterramation  by  the  high^,^pr^.^«|g^fiiop|ifl;^l^ 
kingdom,  because  diat  decision,  speaking  for  mys^ 
will.gKady  tend  tat  rclfayo  imy  milid'A'pn;  d«ftbttlM»ilA 
i  tuiVe  eiltertsinM';n^^il'liibp 
the  vouit  of  Cl^aeiy  lintl 
bonds  of  resignation^  'for  i  co«riden«Ve»'4>ping'  rty  mkufi 
•(•  128  y  ,iil  ..t..7to 
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to  that  satisfiictorjr  conclosioD  which  perhaps  it  was  my        1826.  i 

duty  to  do^  before  I  proceeded  to  take  ttoj  step  in  such     »^j!^^ 
a  case  without  the  question  with  respect  to  these  special  9. 

bonds  of  resignation  having  been  deliberately  argued  I^^dSoNUtti 
and  deliberately  adjudged  by  a  court  of  common  law, 
for  I  protest  I  feel  myself  obliged  to  doubt  very  much 
whether  much  attention  ought  to  b^  paid  to  those  deci- 
sions which  have  passed  without  argument  at  the  bar, 
and  which  passed  without  a  word  having  been  said  by 
the  Court  Such  was  the  case,  my  Lords,  with  respect 
to  this  very  cause,  in  the  court  where  it  was  originally 
considered,  as  well  as  in  the  court  of  error,  for  I  do  not 
understand  that  a  word  was  said  upon  it  either  by 
counsel  or  Judges.  That  being  so,  a  writ  of  error  was 
brought  to  this  House,  and  the  question  has  been  most 
ably  argued  at  your  Lordship's  bar,  and  after  having 
heard  that  argument,  it  has  been  spoken  to  by  the 
learned  Judges  in  such  a  manner  as  well  satisfies  me  in 
saying,  that  it  was  a  subject  which  would  have  borne 
debate  in  the  court  below;;  and  therefore,  my  Lords, 
after  it  has  been  spoken  to  with  so  much  ability  by  the 
different  Judges  who  have  had  the  opportunity  of  giving 
a  year's  consideration  to  it,  I  trust  that  your  Lordships 
will  not  think  it  an  unreasonable  request  to  ask  that  a 
few  days  more  should  be  permitted  to  elapse  before  a 
motion  is  made  caUing  upon  the  House  to  proceed  with 
its  judgment  {a) 

On  Wednesday,  17th  May  1826,  it  was  moved  and 
ordered,  that  the  further  consideration  of  this  case  be 
adjourned  to  the  next  session, 

(a)  The  final  judgment  in  this  ferred.     fiat  they  are  now  given 

cause  not  having  been  pronounced  with  the  cases  of  Trinitj  term, 

when  the  Judges  delivered  their  the  earliest  opportunity  b^g  em- 

optnions  in  Eattet  term,  the  pub-  braced  for  die  publicatioa  of  so 

lication  of  them  was  then  de-  important  a  decision. 

Vol.  III.  S  8  On 


yTTj^*!*^.  delivered  the  def^^ion  of  the  House,  of  Lor^Jl  sSifollQ^i, 
iiaijgTiijI  ,  Having  gone  through  all  the  circumstances, pf.die.^ 
^I^J^^^j  qise,  he  sai(|,t^e  question  npwr^i;  th9|Conskjleratipn  9f; 
Abonaror  jj^^jj.  Lpr^^bifjs  was,  wh^th^r  thia,\vaa,a  bpn^  on  wihicfc, 
livingiafavour  the  partj^,  was  entitled  to  sue^  |and  m  fxmii^^  to  ,^; 
of  one  of  two  conclusion  on  this  subject  their  Lordsuips  should  c<hi-, 
broihert  of  the  i^  ■■■,■-'■*,"  '  ■■.■■■''.  ^  ■■■'  ■>  ^^TIT .■■■■'  r..  ,.._,,y, 
Miron  iavoid,  sider,  themselves  as  judges  in  a  court  of  jusiic^  and  hia, 
duty  wn&  not  to  state  th^  case  on  any  other  ground  thai); 
that  which  was  warranted  by  law.  He  had  not  tbe^ 
slighl^t  Hesitatioa  in  saving,  that  betbre  the  decision i 
g^yen  in  the  case  of  TAe  Bishop  of  London  v,  J-Jt/icke,  ^ 
this  bond  would  have  bee«  helJ  legal,  but  lie  was  of, 
opinion  ^hat  It  came  within  the  principle  which  governed, 
that,  decision.  It  had  been  argued  by  counsel  at  tl>e  bar 
tn^t  .tlu^  bond  could  not  be  considered  simoniacnl,  as 
the.conilition  of  the  resignation  wa?  fhe^  pr^ent^lit^  of,j 
a  particular  person,  and  that  th^  c^l>g^  '^l^t'K  ^f^*:  ?^- 
the  Bishop  take  care  tl^at  on  the  resigMtiof];^  np  ^^l'^^.^i 
p^sop  ^houl(f  be  presented  but  t^Rev.^^fqi^^ffa/soif^tliir) 
brother  of  Lord  Sondfs.  Now,  if  ttje,  resiana^tl^n  we^^ 
conditional,  it  would  cease  to  be  a  redgp^tiop  «t  a)li- 
and  after  ap  incumbent  had -resigned,  yas  tner^  ^y,  lair, 
upon  earth  which  coufd  cpmpel  a  patroi^  tcf^prepei^t  atiy^ 
particular  .person?  It  bad  ajreadj  b^i^.decic^d.  ji},! 
several  instances,  fbat  a  resigoation,, to,  be  gpod, |  Oflfft, 
he  ^ra  et  absque  cotidiliotti,  otherwise  (i)ej^v;f^i{)' it, . 
was  no  resignation,  or  it  was  void.  True  i^  wa^  <-hft,. 
two  or  three  eminent  persons  were  adverse  tq  the  deo^pii  ^, 
in  the  case  of  The  Bisfiop  of  Lonefony.  ^^^chf,>..fmipag\; 
whom  was  Lord  iiTenyon,  to  whpse  opipion  j^o ,  J^gal,(, 
matters  he  paid  the  highest  respect^  and  it  was  conse- ^ 
quenlly  urged,  diat  that  decision  should  govern  no  bth^r  , 
case  except  such  as  was, strictly  in  point,  but  his  Lord-.,' 
ship  thought  that  there.was  nothing  in  the  present, ca^^. 
which  should  take  it  out  of  the  rule  by  which  tb^t  de-. . 


/   !      .     .        / 
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cisioh  was  governed. '   The  Bishop  qf^Lonjion  v..  Ffytche 

was  a  bond  of  general  resignatiop,  and^if  the  incumbent 

resigned  in  the  present  case,  could  not  the  p^Cron  present. 

whom  he  pleased?    How  then  did  it  differ  from  a, bond.  LordSowap* 

of  general  resignation?     It  had  beeri  urged,  that  ilF  this 

bond  should  be  judgecl  simoniacal,  the  incumbent  and 

the  patron  would  be  subject  to  heavy  penalties,  but  jt: 

was  their  Lordships'  business  not  to  attend  to  any  thin^:    - 

but   to   the   subject   proposed  for  their   conside^ratlon^ . 

How  could  they  with  propriety  propounce  against  the 

law  to  avoid  the  consequences  of  an  illegal  act?     Wlien 

he  looked  to  the  cases  in  the  books^  which  were  advanced" 

ill  isupport  of  this  judgment,  he  should  say  they  were.not 

Wen  considered.     One  of  them  said,  that  a  bond  of  re« 

-,    •     •  •  ■  '    '  ■  , 

sigtiation  might  be  made  in  favour  of  a  brother;  another, 

said,  in  favour  of  a  cousin  or  a  near  relation.     But  he . 

'1  ,       .  .  ,■.,■'•        - ,  ■ 

would  ask,  what  had  the  condition  or  relationship  of  the . 
pl&i*sbn  in  whose  favour  the  bond  was  ma(|e  to  do  wita 
the  question  ?    That  oiugh t  to  be  left  out  of  consideration.  \ 
Could  a  patron  take  a  bond  in  lavbur  ^of  hi,m$elf  ?  ,  u| 
ribt^  he  cbuld  not  take  it  iti  fa vour  of  any  man  op  account 
of  relationship,  for  no  man  is, more  ri^iarly  related  to  a. 
pdtroil  than  himsetf;'  and,  if  he  could  take  ^iic^  a  bond, 
it'Wbuld  In  cbnsttuctioh  of  law  be  the  same  as  a  gfsnera! 
bcAid  or  resignation,  for  it  was  evidei^t  he  could  present 
whbitt  he  pleased  afler.     ttdt,  again^  it  was  said,  that  it  , 
could  noi;  be  held  slmoniacal,  unless  it  appeared  that 
soth^  benefit  coula  be  derived  from  it.     Might  not  such 
a  bbiid  be  liiade  covertly  in  cohsiderapon  of  money,  jn 
this  mahner;  —  when  the  time  for  resignation  arrived,/ 
the*  patron  might  say  to  the  clergyman,   "  If  you  pay 
me  a  certain  sum  oi  money,  I  will  allow  you  to  hold 
yoii'r  living  longer.^    Could  not  such  a  thing  be  easily 
effected  ?    He  had  no  doubt  but  that  this  decision  would 
colTie  by  sur^i^se,  and  bear  harshly  on  many  patrons 
and  clbV^m^it,*^  but  Ife  was  not  oae  of  those  who  would 

S  s  2  hesitate 
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1826.       hesitate  to  indemnify  those  who  had  hitherto  committed 

p^J^!*^     themselves  by  such  bonds,  whether  patrons  or  incum- 

^.  bents,  provided  that  were  done  without  touching  on 

Lord  Sondes,   the  general  principles  of  the  ecclesiastical  laws  of  the 

.d-ii^Ml       country,  some  of  iwhiob^ at  should  b4  admitted,  were 

severe.     On  the  grounds  before  mentioned^  he  did  not 

nolTf  nn  nT  8|9fi  b«w he  cwld, 4o  otherwise <hai?Liidjij4g0  ti^v^f^ 

.Hi ''  '';£  ^w^5B8^W^^^^w9ttWDK>ye^  ^M 

<n    .'ho<u  j^cjgwiept  in  the  Q)^rt  bejpw  beixiBV^rai^.jj^  ^     I     ,     ,. 


yur  o-  L.?!  t     .Jhe  A,Rq^3x;^HOPQiFCAKT£|^UByeqUi^ 
rg.uo^  .c!q  .^  ^^  opinion  of  the  Lord  Chancellor,  which  vjr^ff^ga^ 
.L.       di  10  ^}^  t^ji.tl^f  <)f  the  jpujori^:  of  th^  JwJg«?iyfc|l?fM.  h,ef^ 

»..u     ,.!  1.  %<  ^  .large  ,Dmnb(?r,  t?ptb  of  patfpp»  «n4iinc«inNn% 

tectioa.  He  i W^  i;*, lus  h«|^(jj; ,^  bill i^^tai^pg:^!^ 
r^trictions  «s  w^i^d  Biptept  bqod^  o£.^  Pft^ipp  ^^ 
tofore  fjadf^  awl  ,ej^^p|: ,^^,|»rtjes,^ii(^]  tjbe,!^^ 

^es  above  aliuded  ,to  |  ly^b^^^  J>pd^Jbws',ppi55Ji)5BW 
be  wquUl  wyp,,tba^jit,.9^ipf4<}„H»|;  pp^  |^  .gffl..ii^f«ft 
^d  on  tbe  /?e<Km4!  fleadJBgf  be<  F'O'^W  i^*»te«M^  i>r9» 

.  Tbe  Loap  CiewnW^-W?!  PHffitbf!  .qwe^i^oaw^;!^ 
bill  was  accor(Iingly,^^«,ftfs^,|wn.«^i,,,i,  .,,{,  „nhr,05 

j:Jr>!)  -'.id   lo  jii^q  '(<>!  Jirx^b.jj'tid 


^_  -- —         ™/  LJ  J 
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TViDDTtSet^  heA  thtAin^  k  ttA^  eaUiag'M  m  In  an  actum 
^    Pontiff  to  shoir  cause  why  tbe  procefedShg^  Ih  att  ^^^^^ 
a6tion  t)f  ti^ver  sfaotild  not  be  stayed,  upon  the  d^lft^  value  of  the 
to  the  Plaintiff  bf  t^drtam  parcels  of  doth;  ^ta  Mre«»f*<  ««>*»  con- 
dtdMges^  fbr  t!h&  conversion  of  which  the  action  had  been  ucertained, 
brought,)  or  upon  payment  of  the  value  thereof,  and  of  the  Court  re- 
Ae^^^WHt^  Of  dertAitt  other  parcels  disposed  df  W  ^e  ^"^^.^r 

*^  ^  •'  proceeding^ 

Jpefetdtot     '  '  i         ^^^  upon  deUveiy 

^  itb^  i^JBWavitd  on  which  tlie  Indtion^wks^tnid^  ifflegfed  ""^^^  ««^. 

that  xkie^ms^Me  ikAd  to  the  wife  of  the  PlatoUff  t&tahi^  %  ^y^^^ 

diOi  M  ii.6d.k  yard,  which  i^he  ddiveired  to  the  Dei^  of  the  value 

fettdait  for  th<  pfarpose  of  covering  somef  diairsrtbiijj  ^^^^* 

thU  idiaSfk  IiaVingbeen^^oVered  and  r^ttrm^,  li^  retahv^ 

^{^een  jnards  i^aining,  fbt*  a  d^t  diie  td  himself  ahdf 

hiirpat^tief,  told  kfterwai^  wil9idi!it  )eg^  Hirarrant,  enfi 

Cered  the  Plaintiff's  p^iiilseA  iatid  to6V  the  dhair^  ki 

aiioth^  debt  due  io  him  froih  tffe  Haintiff-    For  thS 

Violent  the  Plaintiff  liadttlri^y  recov^ed  In  an  acttoii 

of  tr^ass^  ftoni  init^Hsbnibi^t  !fbr  thi^  d^mag^  knd  costJ 

of  whi^h  lidim  ^^le' l>5fk^  ^diar^ 

under  the  insolvent  debtor's  act,  and  the  Plaintiffs  noW 

sought  to  recover  damages  for  the  detention   of  the 

reifidtie'  of  the  doth  Whichi  bad^  hbt  h^ieA  ^ta^^Hd  in 

covering  the  chairs,' but  #hich^  had  beeh^d  by  ihH 

Defendant  for  part  of  his  debt 

Taddy  referred  to  Pickering  v.  Truste  («),  in  which 
the  Court  of  King's  Bench  acceded  to  a  similar  appli* 

S  s  S  cation 
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cation  in  trespass ;  and  Bnmsden  v.  Austin  (6),  where  a 
defendant  in  trover  was,  upon  terms,  permitted  to  sur- 
render a  part  of  a  steam-engine  which  he  admitted  the 
plaintiff  to  be  entitled  to. 

JVilde  Seijt.  opposed  the  rule,  on  the  ground  that 

' iKtid^'thc^VaIil€r^>f  i«he> dcih^^  wai^not  asceitcm^dli:  in. 

^^'^  Bn&t^QyJ.SMhB,  tnotion  *as  tMs  was  ti«^^^inide 
before,  and  if  acceded  to,  it  would  in  effect  ocmv^^e 
ofEcers  of  this  court  into  a  jury. 

•j' Wherti  ^(titepldi^  jiisticci  cAH  b^  ddtl^f'bytb^d^ltvery 
of  a  specific  chattel,  the  Court  will  sometimes  interfere 
fd^st^  pty^c^dinfg^ J  but  there  i^  tio1»stfkM^  )in^ich 

-^e  Court  hfts  interftred  with  the  itltentiutl'  of  f^^^Uig 
it  to  the  officer  df  the  Court  to  adeeitd^^qdis|^i^ 
fttluei^  and  to  p]tteb  'hiihsetf  iti  tbef  situHtion^^of ^il'^Jufjr. 
In  Pickering  v.  Trtiste  the  value  of  the  gdbdi'  tMI^  itf^- 
mitted,  and  in  Brunsden  v.  Austin  there  was  no  dispute 
on  that  head. 

•  The  property  lieie  ifSS^tRM^  hi  tliL  Defendant's  hands 
a  long  time,  and  may  have  been  materially  injured. 
There  is  no  pretence  for  the  motion. 

Park  J.  The  case  of  the  steam-engine  has  no  bear- 
ing'on  the* present,  and  the  rule  in  the  book^ i a(if>lj|^|tb 
iufitances  in  which  trover  has  beenbrought ibr"«.^f>eciGc 
chattel,  and  there  have  been  nOx^ircumdCanoeS^lo  ^t|hea|^ 
damages.  ^     .•        ^        •  ;:'.!      ^^^?. 

BuRRouGH  J.  I  am  clear  this  jnevear  was  done^  a^d 
never  will  be  done. 

Gas£L££  J.  concurring,  the  rule  was  / 

Dlsdiai^ed. 

(•)  1  TiV. /K/fi.  Uit  fiiit. 
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Moore  v.  Kenrick. 

ginal  capita  }0riginaiibailijwer^fMtt.i^iinfiM^^4^ 
.  and  added  bail,  afterwards  taken  before  a  commissioner 

^ia  i)£yt&iS^^,rW9r9.  ttiietl  (piH  ,in,ibf5fore.th6)fite^f  for 

;r  This  was  objected  tp  by  J^^f^.Serjt,  ^^iit»jregiilflr/;^but 

{,TAe Pow^  ohsQrving  tlwit  tb4.autfcK)(ri^y,4Qr|tl^.j0om- 
-.tDi^ionefs  w^  tU>  take  ^^  all  and  eVery.9Mdj^,tef;f](gni^aj9f;)e 
t>a$5#q|rjperspn,^mll  beiwillbg  to  enter^ji«|^)b^r^,jyf*i 
.  ia  youifocpupty,"  determined  that  |l^?e  >va$ -WP  grppiMl 

J  • 

h'-.i.i  r    ■/' i/^  ■'.h.i'a    fjr)'^('    ji/j:.l     /ndi    1>iij>    /um"]    •!'j''J'''f    J^ 

Selleck  v.  Smith,  Keeling,  and  Drake.  June  7. 
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.rrr'RoVER -for 'Sugars-    Atithe'triittbefore'B^QfJ.  Plaintiff  being 

^i-    JfAfrf/^kcir8ittinfe»after^Stf*#^rt*rt^  JG^^*hi*°  d 

4lW;  Uhe  PterintKIF, ^ a^ fni^t>d>Mnt  a<j  Sa^drmah^  ih  the  IMML  goods  under  a 

S/a/e5,  being  indebted  to  JoAn  Griswold,  of  Jyfetii  Yo>^*,  biJI  of  lading 

,  ,       ,  addressed  to 

shipped  the  sugars  in  question  in  America^  and  addressed  |j,  p^^  ^j^j^ 

M  miotlkdirigi&'MiiruttdPeim^  with  directions  to 

.  i     him  to  sell  the 
goods  on  Plaintiff's  account,  and  place  the  net  proceeds  to  the  credit  of  J.  G« 
R,  P,  having  pledged  the  goods,  Held,  that  the  Plaintiff  had  a  sufficient  litle  to 
sue  in  trover,  and  that'tb^  right  to  the  poesesslon  of  the  goods  was  not  in  /.  G, 
' ..  Qasehf  J*,  dusentiente.  i 


\tf7M 
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^^^1      after  their  AMtsifJi  tAdb(»>^^hii^^lbkMKit^pi^^ 

^.         ^^di»kt>g^(ISf^kma6i^mhhii^^  ydiiM^taMfHiii  td  the 

tiiW  ttdgAi«,i«Md)«rh9itecQikipaiUdi'vib^ 
f^ialhtUllto;  jPMMT,  rJMtraoting  iU6M;«»fdi  4iK  tiigm 
'Im^Miiimiff'sicaoecniiiti  afiefwartiifyamnU^ifk^dii^)^ 
l^i^sigAilfglMi^diLs.&ttlowti^r  tf  idittB^  obtaMUlli«lll 
i&($Mn^^ttiid^>  'DtroiEU,  bUi|  J»>iDart;,r^!«»  Mbf ante,  yiniMilif 
cip^a€il>ii><)f  itlie<pMidb«b^  nd  then  «odcnrsedilfaei  j^9(iif 
kdinjfy>^^  Deliver 'tb^wilbin  conteiits^  to:tbe:t>cifei^  of 
Messrs.  K?^/iVtf  and  2>ii^/'  8bdt%lBfiBr:fthbin^ 
absconded,  and  became  bankrupt,  bat  he  previously 
hM&i^  <^m^^  it  jtf.  Xtfi^  Ibe  Phantiffb  a^dCMkofiU's 
Mtel^'^  and^  i^Ciasted  liiin^  t^  lake^  dbafige»df  the  oonaigM- 
ments,  and  provide  for  the  bills  drawn  by  Grwfa& 
Upon  these  instructions  from  Pettittf  King^  on  behalf 
bf  thePii&int^^  demanded  the  su^jku^oEitheodocfctbrn- 
in^  under  the  bill  <if  iadingi,  jfircqKis^jtdrsdl  theipN^ 
still  lyirtgkitlieckickt;^  Jlrfijgl>>lheii^piifeiii^^tc^  teJ^M^ 
'but  4he^I>e4^ndflnt6^h«YiDg)  procieidcd  tbtsa^e  wAemJith 
demiii^g'  the\^ook  GOtnfM^yf  he  demteded;tbe.|^ 
'€^ed^i  ^  i^K^  BtfettdHtittiisiado  lUuoisebtbn^^nr^hejsd^ 
ihktii^'wiMl^ndt  authorized  by  tke  Blaintiff,  tbvtrn&iaid 
'ih^  |]fr6eeeds  $'  iifij[i  ^W  Phuntaff  Ithfin .  ctonmencedi  tte 
present  action.  Orders  fromtha  FlfttBtiff  tO'ifiSNg^^coii- 
fikih«U>i7  of  JP^^^>.iii$fnictiiin^,iarafredjiA6r^|^^^ 
of  the  goods.  In  an  answer  in  Chancery,  put  in  by  the 
^Plaintiff  ki  th^  eoui^e  «f  A^  diiputea,  itWBs 
that  ^e  pr<^eriy  <<if  ikieit  g^odfi  'WM  iU'^Ae^ 
'^Md  that  he  h«d  entered  hiio  aa  «gi:eiataUrfor  «Ek;atmg 
Grimcid  the  pi^iixe»t>0f  \m  d«bt^  Ic  appeared  abttin 
this   answer   that   Grisnoold  had  insured  on  behalf  of 

'  '    '       '^         '  Plaintifi; 


vx  ttm^mvtmt^TSmi  w^Efioiv. .  Mp 
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.    Vaaigban^ and  Ziii%  SflgUtJmBri^el^Wfid  PiW 

Ms^ed  i^iCirtof^tiuid  Jife  hailiBg;^  iai.tffietv|iiatr)iaoris 
diaft  fli  eqaitabl^cbdiaGoq  ^Ifgdcndnt^fi^^lIQrtg  W«§ 
^8ufficicii%ilMlhorixefll  «by/iR04^^tbecdgWt}of;  li^  iF)fti«r 
^tiff)  to>  make  a  deoiland  oh:  bebai£io&fth#  JPl4aitift  ,ai>4 
idMt^evefe  if.iuytitatillwriztd  it^tb&lfntt  i^Citb^z/df^i^ 
Ji^  becasie'sor  by  ibe  iPfaanliflri  aiABe^ttenl  ite^fici|l|OB  pf 
iiis.'Caiidiict>s  iltififi:i^i IHchn^lLf^h)  .^VM-^i.  .;,  ■-,.'. 
. 'i  <  ^Tlify  lectoe  iielioved.firom  jafgiwiig'  Abe  /Hh^r  pl^^Gtioii« 

JioU  the  igOGd&jfiarrl|JBHiiWlbo«l.5vMw^ 

ihairo  had> ^nsj •  f^aiirity  foto  tibt  tnoney^  adv^noe^;  And  jf 


' .   I 


(a)  iS.  &S.  a8s. 

this 


IfUBati^  aad  thai  Ae>teiqjanritt^d^i#lerc»i<'W4«m  ^mP* 

said)  Mr. iSW&iif&ifid)te:tfadcg<xidt.te  l)Q:a0klf     h\  t  rtOf 

On  the  pirt^l^ljh^  ]2eftiKkat9Jl>Wi»ioi>)elQ^  "^^^ 

Plaintiff  could  not  have  taken  the  sugarafOiiit^CJBMfft^f  SMSS^ 
iband«  beforccthe  bills  idraAii  aito  hbn^by^lSMnkM  ibad 
been  taken^npt;:aiidthit)theDcfiice>ba(had  not  .^riflffi^ 
coQHrucdv^  p00S€9SJQli  |piiBaanfeain.tB9ya:;^^ihibiiKi^ 
ibod'iio  anthiori^rto  .fktoiaad  Ae  oigart^jDii  tteiiptttrirf' 
llie  Flaintiffr  and  MiJrfi  i6rfae  bad,.^lib0  .Blaib^jlia^dii^ 
tnattding  lhe.pbocwd&iiad<adbpi^.lbe4U]eiMaiid,«w1ii 
tiot  afteiwarids:  pfboeediagainrt  tttetdOaiaidaiiCiriaicftW^^o 
^ '  Tlietofagciatwns^hflftRefpev,  ^  Javinglbeen  jtMrMlod^iHod 
HT^erdietfcandifot'diePlaintifl^    .  »  r       .  ;  A   r. -ii/i 

r    J^^^eSeij6.  obtadned  k  mie  mA  aa  llie^lxKv^gi^Qwidl 
tOL  aet  asidt  idie:_¥anliGtiaad  entor  »?  jiopanitKir;  AgainKt 


sion.  At  any  rate,  the  goods  having  been  disposed '«{% 
;b^  party  ^sMtti^wlfj  inirusted  with^he  mkn^enidiiti'irf'ttiem, 
ttodebiaiiidf  ifay .tbecSlaiiitilC  wa^  nmxssary  Before  hw'€0dd 
sttei^  )Blitr£t«g)^««8  otiI;y»iempk>]^>byil?IMr£i^tb«lipe^ 
ijotsnd Vibe  aii^  anid  had^no  amhoiJky  irom'  t9ie#Udndff 
JbOKi^^milj-deBiiacii  >  iWith ;  >reganliito/  tlie>:Mippe00d 
•anbfie^eflU  ^  mdifiofliaaii  >  of  the  j  tdemandv-  t^lhoogk j  \  tke 
priiioiplb  QfrjrafifioBtiofL  Blight  siMo^takiiis  swr^  did^toKicr 
iron^^  the  conseqaenee  of:tx>nlioiisoactsv?  it>csooldiiief^ 
inakeiar^defendMt  a:wK>ogdoer/bjrrditittilji  ^r,  nyr^  i^in 
i\.  Biit^the  '^Plaiodfl^iat  all  erents^  by;^niaiiding>the 
j^ceeds^  adopted  the  sale,  .whicb)he  icoidd'not^aftd^ 
m&rds  r^udiate,  and  treat  as  a  tortious^ act;  SH^mebtt. 
'HoUerj4{6y  Sch  that  even  if  he  might  haveiosoed^icar 
^oney  bad  and.  reoeived^  he  could  not  sue  in  itcoTer^iCj 

Best  C.  J.  fTbree  objections  have  been  made  to^die 
^laintifiPa  recovering  in  this  oauie  ;>  flnt^  thatiaft  'the  iime 
ef  the  iconvea^Qn.  of  :ibe  gpoods  tby.  the  defendaots^^fae 
bmA  no.righc  of  possession  ;seooi»Hy,lliat'the:pab^iwfao 
demanded  the  goods  had  no  autb<mty  £at  that  purpose; 
and  tfaurdl}r^  that  <  the  Plaintifi^  ^  by  dairaii^*  die  proceeds 

of  !tbe  sale  effected;  by  the  I>efeiidant8»ii«aiml;aiL  right 
to  su^  them  in.tror^*    .»        r       ....  .(  •  ;i      . 

Without  speculating  oil  what  uras  inttoded,  but  jodg^ 
ing  by  what  was  done,  I  think ^the^right  of  possessicil 
was  in  the  Plaintiff;  (butS  it  does  not  jappear^thiit)  it/was 
^▼en  intended^  to  conirey  the  right  bfpossessioni  to  itarro- 
vx)id^  because  if  it  had  beea  so  intended,  the  hill  of 
Jading  might  have  been  iildocsed  to  bim^'imd  he  Bfogbt 
h^ve  indorsed  it  to  PeUiiL\  \  y  -  >,  n  -  -    i  jJ  .-   i ;/ 

!  The  Plaintiff  was  tlie  shipper  iof  the  gDods^  and  all 
such  was  legal  own^»  with  dgfat  of .  po^esaioM ;  andi 


'  *         ■■■■■'     I/;-.. 


-.'     'r  .  LJO 


(a)  I  Rjam  t^  M0odj9  %19»     4B.bfC.s* 


ieenotbing  IB  what  hashpastitdiiMq^iy^stihin^  idw       M9S. 
.Wgbt.  /!  r,(  >.;((  >!.,  o^)  v,,ij  ^-i'lin  vnr.  •/       ,'•.  m 

V  It  appears  hyiihe  uivoice  tbatiithci  PJatotK  m&  the 
'^bipperi  and  PetUUwBM  to,  «eil  Jibe  i^ods,  vsfillgectitD  >an 
equitable  cliom m  GtrtsiMMiiiot to  poss^uin^fbftt  tabe 
tTQimbursed  out  of  the.  proceeds  cf  ibe  afdeb  uGHsaaold 
^aa  coDtent'with  .a;r8eGuritjr/Aodjof.«^IegalvTigbt^'aiid 
relied  onrJ?e^/£^, .for ^ejdae  ^exeeotion  of i  the 'ti[iut 
posed  ib  bim>  Wh^  die  goods  mret  in  specie^  thejreibVe^ 
;tbej.  belonged  ta  the  -flabtiffyiiwhoa&tkle  was  not  so  inw 
firm  even  as  that lofa mortgagor ;ibirthePlainciff?s answer 
jniChancorj.aisseFts  ^e  property  and' po8si^ioiii;to;he  in 
^tbe'Plaintifl^  and  only  admits  an  agx^seinent  to* pay 
.Griswold  out ^ of  the  proceeds.  Buta*  mortgagor  in 
possrasioa  may  sue  in  trover,  any  party  except  tbainoii- 
gagee;  and  admitting*  Griistix>/£&  to  be'tnortgagde^f^jretif 
he  permits  the  mortgagor  to  remain  in  possession,  as 
a^insthim  a  wrongdo^  cannot  set  up!  GmsnoU'^  tide. 
^^iT' A 'mortgagor  of  real  properly,  ^ongh;  he i  cannot 
.maiotain  ejectment,  m^; maintain  ^trespass  against  a^ 
«wl:ongdoer,fiex)cept  the  mortgageet'-and^whecs^trespass 
^would  lie  for  the  possessor  o£  real  propertj^y  trover  will 
lie  for  ihe  possessor  of  persbnalty.i  if  it  wiereotbei^wise, 
the  greatest  ^conv«suettco  might- be  inourr^^  and  a 
mortgagor  who  resides  here  might  be^ 'prevented  from 
ailing  a  wrongudoer,  tbotigh  the  mortgagee  might  be  on 
tdne  other  side  of  the  worlds  <  >  .^ 
dr.  With  xespeftto  the 'alleged  insufficiency  of  the  de- 
mand which  was  made  on  behalf  of  the  Plaintiff,  1  think 
Ho  demand  was  necessary.  Peititt  had  na  authority  to 
"pledge  the  goods^  and  the  Defendant's  possession  was 
wrongful :  — in  Stierneld  v.  Hdden,  the  goods  j  thoagh  de^ 
iivered  tOA^farcdcer  ieho  made  advances,  were  delivered, 
hdtr  as  a  pief)ge^(biit  to  be  )K>ld,«iid  were  sold,  in  the 
usual  course  of  business :  — but  if  a  demand  were  neces- 


Kara, 


Arjf  ^m  ba^  a&iuKlaDt  iathon^to  make  i^  etoi 
tpoucp  lie  had  ac^  pnder  Petmf  oti^ 

'1^  demand  {or  ike  proceeds  of  fbe  lale  twt  faaTU^ 
been  com^ied  witli,  tlie  FlaintifTwas  not  preyeoted  b{ 
tiu^  demaiuj  from  saiDg  afterwRrds  ui  t^«er 

pABK  X .  When  the  facts  of  this  cue  are  clearly 
un^rstood  there  can  be  oo  difficulty  eboat  the  law. 

The  plunttff  was  indebted  to  Griswold  before  the 

Bhtpment  of  the   sugars  in  question,  but  althongh  be 

was  so  indebted,  it  i^pcMs  By  tiie  invoice  and  the  Inil 

of  lading  that  the  sugars  were  shq^ped  in  bis  name,  and 

^^      a  letter  was  writt^ ,  t)f,  |^m' fat  Ae-^i^ptf  time  to  POtia 

to  sell  the  sugars  on  his  (Plaintiff's)  account. 
MijET^      If  Griswold  meant  to  take  the  l^ai  interest.  UJ..>J«e 
.inLluI  property,  he  should  have  done  so  af 'tbe'tinte  («  u» 
shipment,  nnd  have  consigned  it  in  bis  owq  ofln^. 

It  appears,  too,  from  the  answer  in  Cbailcery»  'vau 
Griswold  insured  on  the  belinlt'of  thePlajptiflt^  an^  iM 
he  wrote  a  letter,  in  which  he  says,  "  Mr.  Set&x-mma 
the  sqgars  to  be  sold."  If  tlie  property 'm,,tl>epij^ifrere 
once  vested  in  him,  how  was  it  devested/ 

With  respect  to  the  demand,  I.am'ibc^ep  to'thuilE 
tJi^t  it  was  unnecessary ;  or,  if  necesskhr.  that  fSvg  Bad 
sufficient  authority  to  make  it.  .       ,       ^  . 

JBuRRODGB  J.  Nothing  was  ever,  dope  to  alter  the 
]^t  oiP  thV i'tiuntiff'on  'the"iSaJ  ot^ladin^'^t^e'n^eof 
possession  was  never  out  of  him)  and  Griswotd  bad  no 
mqre  diao  an  eqi^table  cI^rl.  ,  >     >-\     \-v 

uaseLee  J.  I  ^iiee  with  the  opmion  oftBelkKirt 
in  allrespects  but  one  :^I  doubt  wnetKer  the  "Plsin^ 


has  sufficient  interest  to  maintain  trover.'  ''UodonbtecBy 
ft  mortgagor  in  possession  may  maintfun  trover ;  but  I 
think  that  the  plaintiff  was  mortgagor  ota  of  possessitn, 

and 


and  Gnswold  mortgagee  tn  po5ses9io%  tlfe  bill  oClading        18S6, 

operating  as  a  conveyance  .ot  the  gpods  to.  PetttU  as  ^^^f 

agent  pf  GnsaxUd.    V  it  were  ot|ierwis&  wbv  snoula  -'<=^j 
■^              *6  payable  to 

UQiDg  a  diE- 

Ilts(£anzed 


t£e  whole  of  tlie  proceeds  n^e  f^een  jna^e  payabfe  to        ?f^g 
&nswold'  ^       , 

The  rest  ot  the  Court,  however,  entertaiamg  a  cBt- 
ferentopinion,  the  rule  must  be 


pAlsEf  6  Tkokt-sdN 


/^R^S^Serjt  opposed  a  rule  obtained  fcjr  flP^  Seijt ,  ^ 

callms;  on  tlie  Defendant  to  shew  cause  why  d^e'TOey' 
fendant's  appeal  ance  entered  ml  the  filacer'a  botlkshoiild 
not,  b«  struck  out,  and  why  if  the  t)ef^dant  shddfd  ap- 
pear Dy  guardian,  his  plea  sl^ould  not  be  made  con- 
formable thereto,  and  why  the  Det^dant  should  not  pay 
the  Plaintiff  ni$  co^  occasioned  by  the  Pef^dant  s  at 
t^mey  harma  appeared  and  pleaded  for  Delenc^t  by 
attorney^  knowing  him  to  "be  an  innnt,  inid  wny  th^ 
2)efendant  shoufu  not  be  obliged  to  accept  notice  tor 
trial  lor  the  sittings  after  this  term 

Cross  struggled  h^  against  the  w&n^s  pa;mg  oo^t% 
imt 

The  Court  said  he  might  have  red^  against  bis 
atton^f.ai^d  made  the  nUe  Absolute;  jinking  the  pro- 
c^eding.a  trick  to  eCiable,  the  Defendant  to  take  aflvan-. 
tage  of  the  wjection  on  error.  '    .  , 


/lows.        n     *     ^ S^ow^ «nd  Others  t7.  SADDtfiR. 


1/     I   «! 


Defendant,  Hj^ROVER  for  a  SW- bank  of  JJ^rgfonrf  note. 

*^^^.,^,  At  the  trial  before  Best   C.  J,,  London   sittimn 

one  wiines»f  .    .^^  ^  *  i  i    ~  i  I  '    ♦  IT 

liaving  admit-  €L^f!' lB!asfer  )£Mj  it  tippiitT^A  ih^^  nd^  in  question 

«irom  hb  ^^^  ^^  ^^^^^  mSepteinber\62i,  frotatlie  porter'  of  tie" 

bankers,  or  at  Pf^iittrfif^^  ^ho  were  bidnkers  ki  the  ^ran^f,  ancif  t^at 

Donctutert*  affi^r  rfotjr  proclaiming  their  loss,   they  traced'  ilt  iii^ 

to  another  Oeioher  last  to  tjje  hands  of  the  "Defendiant,  a  livery- 

«  from  a  stable  keeper  and  hor^e-dealer  at  Oxford.     Upon  being  ' 

etianger  at  aripHcd  to  on  the  part  of  the  PlaintiflS,  he  said,  according ' 

races,  for  bets  to  one  witness,  ^^he  had  received  it  from  a  stranger  at ' 

won,"  a  30/.  IJoneast^  races  in  paythent  for  bets  won,  or  m  icbanse 
bankof-Bii^  ^  ^  ^- 


'■  >/ 


'  ••  n  "S  * 


/air^note,        out  of 'payment  for'  bets  lost  on  some  of  the  races:** 

without  in-      adtbrfflri^  tb  another  pef  son,  pfresieiit  iait  the  sie^e  de^, 

quiring  or     -  ^j]|^ration,  "from   his  bankers   at  Oxford^  or  at  Don-' 
ing  any  ac-  '  ^       ^ 

count  of  the     caster ^      The    Defendant    did    not    call    the    Oxford 
numberofthe  bankei^.  '  ""  '--•-'  ''  '  ^'-'  '   •--'-'^-'-     ■    '  ^  ■^'  ^ 

jury 'in  an  ac-       Thfe^joi^^iBi'e  directed  to  find  for  the  Defendant  if 
tion  by  the       they  believed  the  last  witness ;  they  found,  however,  for 

note,  and  duly 

f^^^fci!?  ^^       ^i7rf^  Serjt  obtained  a  fi^en/s/^;,^ new  trial,  against 

found  a  ver-      ^"ich 

dictfontkemt^^r      /    '■■  '    \     /    ^- ^>   »-)'i^   5>rr   -.  ■••   i^' '  •:    1     UVV 


^2SJIn«r  \    Bosanquet  Seij<J  sh^ed  <Jrf«tte.'    THfe  !b^fenaant  did 
trial.  not  use  «uflicie6ticttaifen>;  tS///'V/eWW/;>(A     »n^?s^I^^ 

ifcnown  that  purti^  ^Hi  ti^  ti!diia))y^t^n  bbt^'^ilAces  kee^^^ 
itcTj/^c     <    most  accurate  accounts  of  their  bets,    and   Doncaster 
being  a  notorious  fe'srort'  of  "^tis^idi^s  *tMracters,^the!' 


i<.5       Vw       <.<^C*<J*WvA 


T.  1 


f  i   '  J  i  i 


Defendant 


V. 


Defendant  ought  to  have  done  for  the  public,  with  re- 
spect to  the  notes  received,  what  he  would  do  for 
himself  in  respect  of  his  bets,  namely,  keep  an  account. 
But  the  Defendant  received  the  notes  on  a  bad  consider-  Saddler. 
ation,  for  though  horse-races  ditei  legalized)  Jto^.  a  certain 
extent  by  13  G.  2.  c.  19.  and  18  G.  2.  c.  34.,  yet  bets 
upon  them  are  void  under  9  Amu^.  14.         ,    ,  ;  /   \;j  i  ^  -  -  o 

Wilde  contra.  The  Defendant  exercised  suffi^i^^t^. 
caution;  at  least,  as  piuch  a^  circumstances admit^.  |tj 
is  not  possible  in  t)ie  hurry  of  a  race  to  tak^the  nupb/^^f  | 
of  notes,  Gill  v.  Cubitt  ytos  the  case  of  a  tradesman,  ' .  M.v.;:^.a 
and  a  check,  not  a  bank  note,  which  is  equivalejut  to  > 
money;  and. a  tradesman  behind  a  counter  has  l#isi\re 
and  means  of  inquiry  which  are  denied  to  a  party  on  a  . 
race-course.  . .    , 

The   ar^rument  taken  from  the  statute .  of  4^n^  if « 
tenable,  would  go  to  show  tfiat  the  Defend^n^.qpi^ld  pq^. 
have  supported  an  indictment  if  he  had  been  fot)^)^  of^, 
the  bank-note.  ,    .      r,   .'/-'^"^' 


'.:/    c    *,r'   v; 


The  Court  granted  a  new  trial  on  payment  of  co^^s.:  . 
.,      -      ,         t  .  .  Ili^le  jB^b^olutp. 


•        .  ..  .-.;■?  •■  •■.» 

t  •.,.-■, 


■>^n?T.       .  i    )  I i •  ■    '  '.     u'  ' 


r  • 


^  ...!?r?   ,?.Ci 


nPHE  Plaintiff  declared  that  one  N.  Atcheson,  by  his  ThMKlar-.j    li 

.  bill  of  exchange,   required  .the  Defeftdant  three  ^^l^J^^^ 
months  after  d^te  to  pay  tax\m  or^derof  jyT,  Aitheaon  in  stated  it  to 
Londxm  Am..l^^  which,  biil  tl»e  Dfefendant  at  London  |*^  *^°  ,, 

dnwn  payable 
•■.'..     .r'--c    >••;!'.    ^)     J'-"  ■'    -'-'"^ib  the  order  of 

the  drawer  in  X^ondQih  i^^.  accepted  ^y,  t^  De£?ivkj)t  at  London^  .9M0t^ti%  to  tht 
usage  of  mercliahts : 

Held,  that  averment  and  proof  of  presentment  for  payment  in  Landoih  or  of 
excuse  for  non-presentment  in  LwtJith  ware  minecessary. 


&19  CASES  vx  TRINITY  TERM 

1896.  accepted  according  to  the  usage  alid  cuaCom  of -iiier- 
diants;  that  jf^cAeson  endorsed  the  bill  at  ZiNubii  to  tlie 
Flaintifl^  of  which  endorsement  the  Defendant  at  Lomim 
had  notice^  by  reason  of  which  the  Defendant  beeaoM 
liable  to  pay  the  Plaintiff  the  amount  of  the  bfllf  aD- 
cording  to  the  tenor  of  the  bill  and  of  his  accqptance. 

At  the  trial  before  Best  C  J^  London  ^aX&agi  ia 
Easter  term,  it  was  objected  on  behalf  of  the  Defendant 
that  as  die  bill  was  drawn  payable  to  die  drawl's  erder 
in  London^  presentment  in  London  ought  to  hairebeea 
ayerred  and  prored.  The  Chief  Justice  overmled  the 
objection,  and  a  verdict  was  found  for  the  PlaintiS 

Bosanquet  Seijt,  in  Easter  term,  mored  to  arrest  Ae 
judgment,  upon  the  objection  made  at  the  triaL 

He  contended  that  the  present  case  did  not  fell  withia 
the  provisions  of  the  1  &  2  Q.  4.  c.  78.,  (which  ftiacts 
that  an  acceptance  made  payable  at  a  bankers  diall 
be  deemed  a  general  acceptance,  unless  accompaiued 
with  the  words  **  and  not  elsewherej*)  that  act,  according 
to  its  title,  being  confined  to  accepUmceSj  and  apolied 
only  to  cases  where  the  bill  is  by  the  acceptance  made 
pa3rable  at  a  particular  place ;  and  not  to  cases  where 
the  drawer  makes  it  so  payable  by  the  language  in|  the 
body  of  the  bill.  Thi^  then,  was  a  general  acceptance 
of  a  bill  drawn  payable  in  London^  and  the  statute  not 
having  proposed  to  alter  the  effect  of  a  general  accept- 
ance^ the  case  must  be  considered  as  a  case  before  the 
statute;  but  before  the  statute^  on  such  a  bill,  present* 
ment  to  the  acceptor  in  London  was  a  ccmdition  pre- 
cedent to  the  holder  having  any  claim  against  him ;  or 
at  all  events,  an  averment  that  due  diligence  had  been 
used,  without  success,  to  find  his  place  of  business.  He 
cited  Saunderson  y.  Bowes  {a)^  Dickinson  v.  Bcfwesib)^ 
and  Howe  v*  Boaxs.  (c) 

(4^  Affi^  m  Btlkt  96.  3d  edit.       {b)  x6  JBwf>iie.       («)  U>  »* 


I88^^ti«JirEABto»33XO.  IV. 


-T    .' 


lid  he  defested^  if  ihiruoiplaftte^^itM#iiP 

:act  at  an  tcceptnnotr  nad^*  pi^^oWiatAipatcicQlarljpbiie 
hynmoxkot  did  knguagetseA  bj  tlwAGoipldr^nH.  ko 
f  '  Jbidepende&tly^h<^«eitr,  oftheaittfJbnfavgh  9^^^ 
.jdid>d0(slai'^iUl4dti8UM#  iJk^  defaidaBlfv  Hobilil^  ^>&d3ui 
jwttoBngaiiiht^dii  .acoi(aAorr^n/««irBi0nt40f  pd^se^tlMsiit 
flit  dot- miccasai^;  .tbeAaotibiiiiB  a;8iifficieiitfleiiiaBd\atid 
jAe^hcider^u  notUAVt&iklii^  plite  luimBkim^lm  demaiHl; 

nor  to  time ;    Turner  v.  Hayden.  (a)     After  the  bill  is 

;:^ehth«iaaK>i}irt4ap^pahte  oil  (knand^oA^ran  :availiient 

of  requeU.ia  DDlneo^aiaryi    Ht0umr..Ellis.{b}>.'{  .'  i i^ 

>aw^lfgf  in  support  of^hi^.r^^,  ^il)  i)ti^ 

j^B9if*il«l.ji^e  . Court  )»{ijfinp  U,h;?|?  tip(^.)t9  /gMisj^r,  ,;, 

■ 


"^t  intents  kh'd^purposi^  fl'^eri^i^li(56^plhik)b^;6f  iU^ 

^^^'^  The  ^offls  br  the'  hct  ^mBA^  dtiy  bill  pay&bl^  at  k 

hankers  or  other  place ;  and  no  dUt{n6iici^'{s'&iECae  b&- 

^XjViKol.  III.  T  t  tween 


CASES  IN  TRINITY  TERM 

tween  ^0  case  where  the  bill  is  rendered  ao  payable  by 
the  language  of  the  drawer,  and  the  case  where  it  is 
rendered  so  payable  by  the  language  of  the  acceptor. 

If  the  bill  be  drawn  payable  in  Lcmdon^  and  accepted 
as  drawn^  that  is,  a  general  acceptance^  unless  the  ac- 
ceptor adds  the  words  provided  by  the  act  fot  limiting 
the  acceptance,  ^'  and  not  elsewhere." 

The  acceptor  has  not  done  this,  and  we  are>  therefore^ 
of  opinion  that  judgment  ought  not  ta  be  arrested. 

Rule  dischaiged. 


June^.  Guest  )?•  Will ASEY  and  Others.  ' 

Thrcecodicili  f  N  this  case  (sent  by  the  Master  of  the  Rolls  for  the 
dates  were  in-  opinion  of  this  Court,  and  reported  at  length,  ante^ 
doned  on  a  yol.  ii.  4290  three  codicils  of  different  dates  were  en- 
^  tea  for*'*  dorsed  on  a  will,  duly  attested  for  passing  real  pro* 
passing  real  pcrty.  The  first  referred  to  lands  mentioned  in  the 
property.  The  ^i^ll,  made  a  disposition  of  lands  purchased  subse- 
to  lands  men-  ^^ently  to  the  will,  according  to  directions  in  the  will 
tioned  in  the  as  to  the  devisor's  lands  in  general,  gave  a  legacy  to  the 
will,  made  a  j^yisor's  wife,  and  appointed  her  executrix,  ia  ac]dition 
hnds  piinrhas-  to  the  executors  named  in  the  will :  it  was  attested  by 
ed  subsequent-  only  two  witnesses.  The  second,  which  also  was  at- 
accordine  to  *  tested  by  only  two  witnesses,  referred  to  lands  mentioned 
directions  in  in  the  will,  gave  directions  touching  the  sale  of  a  portion 
toe  wfll  as  to  of  them,  revoked  a  legacy  given  by  the  will,  and  ap- 
lands  in  gene-  pointed  two  new  executors  in  the  room  of  those  men- 

ral,  gave  a       tioned  in  the  will.     The  third  merely  appointed  a  new- 
legacy  to  the 

devisor's  wife,  and  appointed  her  executrix,  in  addition  to  the  executors  named  in 
the  will :  it  was  attested  by  only  two  witnesses.  The  second,  which  also  was  attested 
by  only  two  witnesses,  referred  to  lands  mentioned  in  the  will,  gave  directions  touch- 
ing the  sale  of  a  portion  of  then),  revoked  a  legacy  given  by  the  will,  and  appointed 
two  new  executor!  in  the  room  of  those  mentioned  in  the  ^11.  The  third  merdy 
appointed  a  new  executor  in  the  room  of  the  executor  named  in  the  second  codicSt  • 
and  was  attested  by  three  wimesses : 
Hdd,  that  the  third  codiol  opvrat^  as  a  zepublication  of  tha  £r4«  .  .    ^ 

,  .  exMutor 
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executor  in  the  room  of  the  executors  named  in  the       1826« 
second  codicil,  and  was  attested  by  three  witnesses. 

llie  Court  held  that  the  third  codicil  was  s  repub* 
lication  of  the  second  and  of  the  will,  and  that  lands    WiLLASiillrt 
purchased  subsequently  to  the  will,  and  mentioned  in 
the  first  codicil,  passed  according  to  a  disposition  made 
in  the  will  as  to  the  devisor's  lands  in  general. 

Whether  the  third  codicil  operated  as  a  republication 
of  the  first,  they  intimated  there  might  be  some  doubt ; 
but  as  the  republication  of  the  will  passed  the  subse- 
quently purchased  lands  on  the  same  trusts  as  the  first 
codicil  if  properly  exectn^  would  have  done,  they 
deemed  it  of  no  importance  to  consider  the  question 
further.  The  case,  however,  was  now  remitted  to  the 
Court  for  their  opinion  as  to  the  republication  of  tb^ 
first  codicil.  ((^1 

Crass.  Seijt.  contended,  that  the  three  codicils  being 
not  only  annexed  to  the  will  but  written  on  the  same 
paper,  the  third  was  a  republication  of  the  first:  Attorney- 
General  v.  Dcwfiing  (a),  and  the  authorities  there  cited. 
The  doubt  might,  perhaps,  have  been  occasioned  by  the 
circumstance  that  in  Barnes  v.  Craw  (6),  the  codicil  was 
not  only  annexed  but  contained  a  reference  to  the  con- 
tents to  the  wUl.  Annexation,  however,  was,  according 
to  the  authorities  referred  to;  sufficient  of  itself. 

* 

Spankie  SeijL  contrd.  A  codicil,  in  order  to  efiect  a 
republication  of  a  will,  must  clearly  refer  to  it :  Barnes 
v.  Craao.  The  third  codicil  refers  to  the  second  only, 
from  which  an  intention  to  exclude  the  first  may  be 
presumed.  Besides,  if  the  third  codicil  be  a  repub- 
lication of  the  first,  and  with  that,  of  the  will,  it  brings  - 
the  will  down  to  the  time  of  publishing  the  third  codi* 
cil ;  and  this  would  be  incompatible  with  the  will,  which 
directs,  that  the  devisor's  estate  shall  be  sold  by 
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sons  who,  under  the  second  codicil,  ceased  to  be  trustees 
or  executors. 

The  only  question  for  the  consideration  of  the  Court 
Qow  is,  ^^  Whether  the  third  codicil  operated  as  a 
republication  of  the  first  codicil?" 

The  following  certificate  was  afterwards  given  :  — 
We  haye*heard  this  case  argued  by  counsel,  and  are 
of  opinion  that  the  third  codicil  operated  as  a  repub- 
lication of  the  first  codiciL 

W.  D.  Best. 

J.  A.  Park. 

J.  BURROUGH. 

S.  Gaselee. 


Jkwio.       Raleigh  Trevelyan  v.  John  Trevelyan  and 

Others. 


Settlement 


premuet 
T,  S,  and  hit 
heirty  to  the 

use  of  if:  r. 

anil  his  heirs, 
until  a  mar- 


It  of    ^PHE  following  case  was  sent  by  the  Vice-Chancellor 

to        . -*•     c^«  •K^  ^.^:«:^^  ^c  *u^  r»^..-*  ^c  r* tm 


for  the  opinion  of  the  Court  of  Common  Pleas :  — 
Walter  Trevelyan  being  seised  in  fee-simple  of  the  lands, 
tenements,  and  hereditaments  hereinafter  mentioned. 
By   indentures   of  lease  and   release,   bearing   date 
riage  between    respectively  on  or  about  the  1st  and  2d  days  of  June 
B  G    th         IS  19,  the  release  being  made  or  expressed  to  be  made 

between  JValler  Trevehjan,  of  the  first  part,  the  Plaintiflf^ 
Raleigh  Trex)elyan^  of  the  second  part,   Robert  Grejf^ 

therein  described,  of  the  third  part,   Elizabeth  Grey^ 

limitations 

over  on  the  death  of  JR.  T.  in  favour  of  his  wife  and  children,  with  a.  term  for  300 
years  in  7\  Sw%  to  commence  on  the  death  of  R*  T,y  for  securing  a  rent-charge  to  the 
wife  of  T,  Sf  and  to  determine  on  the  performance  of  that  trust,  and  subject  to  the 
foregoing,  to  /K  7'.  and  his  heirs. 

iF,  7\  died  before  the  marriage  of  R.  T,f  who  was  his  heir  at  law,  leaving  a  will 
and  executors :  Held,  that  the  executors  did  not  take  any  interest  in  the  premises, 
and  that  R»  7\  took  a  fee  in  them,  subject  to  the  term  for  300  years. 

therein 


the  use  of 
fT.  T.  for  the 
life  of  R,  r., 
with  several 
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therein   also   described,   of  the  fourth   part,   and   the        1826t 

Rev.  Thomas  Shisleton  and  Henry  Geof^e  Greu.  therein   ^^    '  '  V  . 

^  o         .z'  Trevklyam 

respectively  described,  of  the  fifth  part,  ^, 

Reciting,  that  a  marriage  was  agreed  upon  and  in-  Trkvelyan/ 
tended  shortly  to  be  solemnized  between  the  Plaintiff, 
Raleigh  Trevelyan,  and  Elizabeth  Grey^ 

It  was  witnessed,  that  in  consideration  of  the  said 
marriage,  and  for  other  the  considerations  therein 
mentioned,  Waltp-  Trevelyan  granted,  bargained,  sold^ 
and  released  unto  Thomas  Singleton  and  Henry  George 
Grey^  and  to  their  heirs  and  assigns,  all  the  capital 
messuages,  lands,  &c.  (described  in  the  deed), 

To  hold  the  same  unto  Thomas  Singleton  and  Henry 
George  Grey,  their  heirs  and  assigns,  to  the  use  of 
Walter  Trevelyan  and  his  heirs,  until  the  said  marriage 
between  the  Plaintiff  and  Elizabeth  Grey  should  be  had ; 
and  from  and  after  the  solemnization  thereof  to  the  use 
of  Walter  Trevelyan  and  his  assigns  for  the  natural  Itfe 
of  the  Plaintiff,  Raleigh  Trevelyan,  without  impeachment 
of  waste ;  and  from  and  after  the  decease  of  the  Plain- 
tifl^  Raleigh  Trevelyan,  then  to  the  intent  that  Elizabeth 
Gfr^.and  her  assigns,  in  case  she  shoCild  survive  the 
Plaintiff,  might  have  and  enjoy  for  her  natural  life,  and 
in  lieu  of  dower  and  thirds,  an  annual  sum  or  yearly 
rent-charge  of  400/.,  to  be  paid  and  payable  at  the 
time  and  in  manner  therein  mentioned,  with  power  of  ^    . 

distress  and  entry ;  and  subject  thereto,  and  from  and 
immediately  after  the  decease  of  the  Plaintiff,  Raleigh 
Trevelyan,  and  in  case  Elizabeth  Gi'ey  should  survive 
him,  to  the  use  of  Tliomas  Singleton  and  Hemy  George 
Grey,  their  executors,  administrators,  and  assigns,  for 
the  term  of  300  years  from  the  death  of  the  Plaintiff, 
Raleigh  Trevelyan,  without  impeachment  of  waste,  upon  ^ 

trust,  for  securing  to  Elizabeth  Grey  the  payment  of  the^ 
annuity  or  yearly  rent-charge,  as  therein  mentioned ;  .  .-    j... 

And  Jrom  and  after  the  expiration  or  sooner  detemun'-' 

T  t  3  ation 
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16M.       uHon  &f  the  term  of  SOO  years^  and  subject  thereto,  in 

^IV-      '     At  mean  time,  to  the  only  proper  use  and  behoof  of 

V.  Walter  Treveb/any  his  heirs  and  assigns Jbr  ever:  and  it 

^ms  thereby   provided,  that  when  the   trust  thereby 

deehred  of  the  said  terra  of  SOO  years  shoold  be  per- 

fbrmed,  the  term  should  cease. 

The  marriage  took  effect. 

Walter  Trevelgam  departed  this  life  subsequently  to 
die  date  of  the  indenture  of  settlement,  but  previously 
to  the  solemnization  of  the  intended  marriafj^e. 

Waiter  Trevelyan  left  the  Plaintiff,  Raleigh  Trevelyany 
his  eldest  son  and  heir  at  law,  him  surviving.  Walter 
JVtvelyan  duly  made  and  published  his  last  will  and  tes- 
tament in  writing,  dated  18th  Men^  1618,  and  appointed 
John  Treoebfanj  Thomas  Singletouj  and  William  Orde^ 
lexecutors  Uiereof,  and  they  duly  proved  the  same  in  the 
pvoper  ecclesiastical  court. 

The  question  for  the  opinion  of  the  Court  was. 
Whether  the  executors  of  Walter  Trevefyan^  under  or 
by  virtue  of  the  limitations  created  by  the  said  set* 
tlement,  took  any  and  what  estate  or  interest  ui  the 
lands  and  hereditaments  therein  comprised?  And  also^ 
'What  estate  and  interest  the  Plainti£^  Bale^h  Trevefyan, 
cook  in  the  same  lands  and  hereditaments,  und^  or  by 
virtue  of  the  limitations  created  by  the  said  settlement, 
and  as  the  heir  at  law  of  Walter  TVevefyan  ? 

This  case  was  argued  twice.  By  Lowes  Serjt.  for 
the  Plaintiff,  and  Bosanquet  Seijt.  for  the  Defendant,  in 
Easter  terra;  and  by  Vaughan  Seijt.  for  the  Plaintil^ 
and  Ondtm  Serjt.  for  the  Defendant,  in  Ais  term. 

% 

Argument  for  the  Plaintiff.  Raleigh  Trevefyan  takes 
the  whole  property  as  heir  of  Walter  Trevdyan,  tiQ  the 
marriage  of  Raleigh.  Walter  had  an  tetate  to  htm  and 
his  heirs ;  and  having  died  before  the  marriage^  vrfiile 
that  estate  was  still  in  him,  and  before  his  subsequent 

_  estate 
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estate  pttr  auti-e  vie  took  effect,  Rtdeigh  was  etrtitled  as        1096. 

*  TREvaurtK 

The  executors  of  Walter  could  not  take  as  speeial  .i^, 

occupants  the  estate  jmr  autre  wV,  which  was  limited •^^■^'■WW^ 
to  him  as  a  contingent  or  springing  uset  for  speeidl  oc- 
cupancy can  only  take  place  where  the  testator  hl» 
been  in  possession,  Holden  v.  SmedUnvok  (a),  and  fTo/- 
tet^s  estate  pur  autre  vie  never  took  effect:  and  IJhe  heir 
is  to  be  preferred ;  for  a  conveyance  of  an  estate,  pttr 
autre  vie  to  A^  his  heirs,  executors,  and  assigns,  wHl 
not  pass  the  freehold  to  the  assigns  to  the  exclusion  of 
the  heir.    Atkinson  v.  Baker,  (b) 

Raleigh  then,  as  the  heir  of  Walter^  had  in  him  before 
the  marriage  the  same  estate  as  his  ancestor,  a  fee  de- 
feasible by  the  springing  uses  to  arise  on  the  marriage, 
with  an  ultimate  reversion  after  those  uses  bad  been 
satisfied ;  as  the  ancestor  would  have  had  the  fii^t 
fee  defeasible  by  an  estate  to  himself  pur  autre  vie^  the 
heir  took  the  like  estate ;  and  when,  on  the  marriage,  the 
estate  pur  autre  vie  arose,  it  united  *with  the  ultimate 
reversion  for  every  purpose  except  that  of  possession; 
for  the  purposes  of  tenure,  for  the  purposes  of  estate : 
the  whole  would  be  described  in  [deadiog  as  a  seisin  in 
fee ;  SAcUey's  case  {e) ;  and  the  intervening  term  did  not 
prevent  this  union.  Bates  v.  Bates  {d)}  Lewis  Bowta^s 
case(^) :  Perkins^  tit.  Dower,  s.  SS6.    Co^Litt.  46&.. 

Argument  for  the  Defendants.     The  limitation  to  ^ 

Walter  Trevelyan  for  the  life  of  Raleigh,  after  the  mtr- 
riage  had  taken  place,  was  a  contingent  springing  use,  — 
a  possibility,  —  which  passed  to  his  executors  as  occu- 
pants, when  the  event  occurred  which  made  it  vest. 

The  remainder  in  fee  to  Walter^  after  the  uses  on 

(a)  Faugb.  191.  (</)  i  Ld,  Rajm,  $%6. 

{b)  4  T,  R,  a»9.  (e)  11  Rep,  79. 


(f)  1  R£f.  93. 


T  t  4  the 
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18M.        the  marriage^  could  not  unite  with  a  contingent  estate 
^'^^^^^  pur  autre  vie.  which  never  vested  in  him.     The  same 
^^  person  never  had  at  the  same  time  the  estate  for  life  and 

TaiT^UCAMi  the    remainder  in  fee,  so  that  merger  coald  not  take 
place;  and  the  cases  which  have  been  cited  are  inap- 
plicable^ for  in  all  of  them  the  first  estate  for  life  was 
'  ■'     "    •    vested  in  the  person  who  had  the  remainder  in  ieei 

It  is  expressly  contrary  to  the  object  of  the  setde- 
.  ment,  that  Baleigh  should  have  the  estate  during  his 
own  life. 


0 


;;^-  :  -  ' 
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The  following  certificate  was  afterwards  sent) — » 

We  have  heard  this  case  argued  by  counsel  and  have   • 

considered  it,  and  we  are  of  opinion,  that  the  execatofs 

of  Walter  Trevelyan  did  not,  under  or  by  virtue  of  the 

limitations  created  by  the  settlement  therein  meuti<Aied, 

take  any  estate  or  interest  in  the  lands  and  heredita* 

ments  therein  comprised. 

And  we  are  of  opinion  that  the  Plaintiff,  Balei^  Tri^ 

velyatif  took  an  estate  in  fee-simple  in  the  same  lands 

and  hereditaments,  under  and  by  virtue  of  the  limitr  ■ 

ations  created  by  the  said  settlement,  and  as  the  heir  *- 

at  law  of  the  said  Walter  Trevelyan^  subject  to  the  term 

of  three  hundred  years,  in  the  event  of  his  dying  in  the 

lifetime  of  his  wife,  and  to  the  other  powers  for  raising    • 

her  annuity  of  400/. 

W.  D.  Best. 

J.  A.  Park. 

J.  Bu&itpuGH. 

S.  GASEI.EE4 
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Mason  v.  Robinson  and  Others.  June  i%.'-  - 

^VHE  following  case  was  sent  by  the  Vice-Chancellor  Devisor  di- 
for  the  opinion  of  the  Court  of  Common  Pleas :  —    rected  that  hU 
JoAn  Dixon^  late  of  Richmond^  in  the  county  of  York,  ^^  applied  in 
Gent)  being  seised  in  fee-simple  of  certain  lands  situate  paying  Af.  D. 

at  Lawrmith,  in  the  parish  of  Richmond,  in  the  said  .  ; 

,      ,  mtereit  of 

county  of  York,  did,  in  such  manner  as  the  law  requires  sumt  chai^ 

for  the  validity  of  devises  of  real  estates,  duly  make  and  ^"  ^  ^'**" 

publish  his  last  will  and  testament  in  writing,  dated  the  ^^  sutje^ 

10th  day  of  March  1779,  and  which,  so  far  as  relates  to  thereto  in  pay- 

the  lands  at  Lownwith,  is  in   the  words  and  figures  ^?,       /\. 

"  widow  of  hii 

following ;  that  is  to  say,  '^  I  charge  all  my  freehold  ton  R^  xoA  a 

messuages,  lands,  and  hereditaments,  situate  at  Ijotmn^  7^^  ^  ^^^ 

*mith,  in  the  parish  o£  Richmond  aforesaid,  with  the  pay-  riaRe*  that^ 

ment  of  my  just  debts  and  funeral  expences;  and  subr  remainder  of 

ject  thereto,  I  direct  that  the  rents  and  profits  thereof  ^^jj!?!! 

may  be  applied   in   paying   to  Margarite  Dixon  and  plied  to  the 

Faith  Dixon,  their  respective  executors,  and  adminis-  «aa»nt«n*nce 

,        .      .      ,       .  ^1  .     .     1  And  education 

trators,  and  assigns,  the  interest  of  the  principal  sums  of /.D   hit 

of  100^  and  150/.,  which  are  charged  upon  the  said  grandson,  till 

premises,  and  subject  thereto  in  paying  unto  Ann  the      ^"^  d"tfS" 

widow  of  my  son,    Ralph   Dixon,  late  of  the   city  of  should  die  bc^ 

London,  merchant,  deceased,  one  annuity  or  clear  yearly  ^^^*  '^  ^® 

maintenance 
and  education  of  hts  grand-daughter,  M.  F.  D,     That  after  J.  D.  and  M.  F.  Di 
should  have  attained  iwenty-one,  W,  D,,  his  son,  should  have  an  annuity  of  ao/*  odt^ 
of  the  rents  for  the  term  of  his  life,  subject  as  aforesaid :  the  remainder  of  the  ren» 
Were  devised  to  j1*  D,  for  the  life  of  /T.  D.,  or  till  her  second  marriage :  afker  the 
death  of  JV,  D.,  devisor  gave  all  his  lands  to  the  use  of  /.  D.  and  his  heirs ;  and  if 
J.  D,  should  die  before  the  period  aforesaid  without  lawful  issue  living  at  his  deaths 
lie  ffave  the  rents  to  W,  D.  for  his  life,  subject  as  aforesaid  ;  and  after  the  death  of 
tV\D,  the  premises  were  to  go  to  his  children,  share  and  share  alike^  and  in  default 
of  such  issue,  to  A,  D,  and  her  heirs.    Devisor  died,  leaving  j1,  D.,  /•  D^  M,  F»  D., 
and  fF.  1). — /T.  D.  being  his  heir  at  law :  —  j1,  D.  next  died,  intestate  and  unmarried  s 
J. D.  after\i'ards  attained  twenty-one,  and  died  unmarried,  in  the  lifetime  oi  fF.D,i 
Held,  that  on  the  death  of  «/•  X>.,  /T.  D.  became  entitled  to  an  estate  for  life  in 
the  lands. 

sum 
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1826«        sum  of  10/.  till  her  death  or  second  marriage,  whidi 
shall  first  happen :  the  said  annuiQr  to  be  payable  half 
yearly,  at  Michaelmas  and  Laify-^y  ;  the  first  payment 
thereof  to  begin  and  be  made  at  such  of  those  days  is 
shall  happen  next  after  my  decease,  clear  of  «11  land-tix 
and  other  outgoings :  and  subject  as  aforesaid,  I  desire 
that  die  remainder  of  such  rents  and  profits,  from  time 
to  time  as  they  shall  yearly  accrue  and  be  received,  tad 
all  such  rents  and   profits  from  the  death  or  seoood 
marriage  of  the  said  Ann  Dixon^  which  shall  first  hiqipca, 
may  be  applied  for  and  towards  the  maintenance  sad 
education  of  my  grandson  John  Dixon,  son  of  the  said 
Ralph  Dixon,  until  he  shall  attain  his  age  of  twentyHne 
years ;  but  in  case  he  shall  die  before  be  attains  thattge^ 
then  from  his  death  I  direct  that  such  remaining  rents  or 
profits,  or  the  whole  thereof,  firom  the  death  or  second 
marriage  of  the  said  Ann  Dixon  as  aforesaid,  may  be 
^  applied  for  and  towards  the  maintenance  and  edacatioo 

of  my  grand-daugliter,  Margarite  Faith  Dixon,  Ae 
daughter  of  the  said  Ralph  Dixon  deceased,  until  Ae 
shall  attain  her  age  of  twenty^one  years ;  and  my  w9 
is,  that  die  receipt  of  the  person  or  persons  who,  for  the 
Ume  being,  shall  have  the  care  of  the  persons  of  nj 
said  grandchildren  respectively  shall  be  a  sufficient  dis- 
charge for  the  money  so  to  be  paid :  and  firom  and  after 
my  said  grandchild,  John  Dixon,  siiall  hare  attained  Us 
age  of  twenty-one  yeai*s,  or  my  said  grand-daughter, 
Margarite  Faith  Dixon,  surviving  him  as  aforesaid,  sball 
^  have  attained  her  said  age  of  twenty-one  years,  I  giie 

^  unto  my  son    William  Dixon,   out  of  the  rents  and 

profits  of  the  said  estate,  one  annuity  or  clear  yeariy 
sum  of  20/.  during  the  term  of  his  natural  life,  payable 
half  yearly,  and  tax-free,  at  Michaelmas  and  LaAf^t 
the  first  payment  thereof  to  begin  and  be  made  at  soeh 
of  those  days  as  shall  happen  next  after  my  said  grand- 
son, John  Dixon,  shall  have  attained  his  age  of  twen^F* 
one  years,  or  next  after  my  said  grand-daughter,  Jfor- 

gariV 
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garite  Faith  Dixon  (surviving  her  said  brother  as 
aforesaid),  shall  have  attained  her  said  age  of  twenty»one 
years:  and  subject  thereto,  I  give  and  devise  the  re- 
mainder of  the  rents  and  profits  of  the  said  messuageSf 
lands,  hereditaments,  and  premises  unto  the  said  Awn 
Dijcon  yearly,  during  the  natural  life  of  the  said  fViUiam 
Dironf  or  until  her  second  marriage,  which  shall  first 
happen :  and  firom  and  after  the  death  of  my  said  son 
William^  I  give  all  and  every  the  said  messuages,  lantis, 
hereditaments^  and  premises  (subject  and  charged  as 
aibresaid)  unto  and  to  the  use  of  my  said  grandson,  John 
Dixon,  and  the  heir^  of  his  body  lawfully  to  be  b^otten : 
but  if  my  said  grandson,  John  Dixon,  shall  happen  to 
die  before  the  period  aforesaid  without  leaving  lawful 
issue  living  at  his  death,  then  I  give  the  rents  and  pro- 
fits of  the  said  premises  unto  my  said  son,  WUUam 
Dixon,  for  and  during  the  term  of  his  natural  life  (first 
deducting  thereout  the  said  annuity  of  10/.  for  the  said 
Ann  Dixon,  in  case  she  shall  then  remain  the  widow  of 
the  said  Balph  Dixon) ;  and  from  and  after  the  death  of 
the  said  William  then  I  give  the  said  premises  (subject 
and  charged  as  aforesaid)  unto  and  amongst  all  and 
every  child  and  children  of  the  said  William  Dixon 
lawfully  to  be  begotten,  share  and  share  alike,  to  take 
as  tenants  in  common  and  not  as  joint-tenants ;  and  in 
default  of  such  issue,  I  give  tlie  same  and  every  part 
thereof  (subject  as  aforesaid)  unto  and  to  the  use  of  the 
said  Ann  Dixon,  her  heirs  and  assigns  for  ever." 

The  testator  died  on  the  20th  day  of  March  \  785, 
without  having  revoked  or  altered  his  will,  leaving  Ann 
Dixon,  John  Dixon,  Margarite  Faith  Dixon,  now  the 
wife  of  Christopher  Clarkson,  and  William  Dixon,  sur- 
viving him,  and  leaving  William  Dixon  his  eldest  son 
and  heir  at  law. 

Ann  Dixon  died  in  the  month  of  Jtdy  in  the  year 

1 792,  intestate,  without  having  married  a  second  time ; 

^  an^  letters  of  administration  of  her  goods  and  e£G9Cts 

have 
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have  been  granted,  to  the  Defendant,  Margarite  Faiik 
Clarkson,  by  the  proper  ecclesiatical  court. 

The  said  John  Dixoriy  the  son  of  the  said  Ann  DUcm^ 
(who  was  {a)  eighteen  years  of  age  at  her  death,)  attained 
his  age  of  twenty-one  years,  and  afterwards  died  in  the 
year  1803,  in  the  lifetime  of  WiUiam  Dixon^  and  witii- 
out  ever  having  been  married. 

The  question  for  the  opinion  of  the  Court  wa% 
Whether,  on  the  decease  of  the  last  named  John  Dixon^ 
either  Ann  Dixon  or  William  Dixon  became  entitled 
tp  any,  and  if  any,  to  what  estate  in  possession  in  the 
lands  at  Lownwith  F 


-M  ■-■ 


r  ■ 


at   i 

i    —     ^    ; 


Bosanquet  Seijt.,  on  the  part  of  the  Plaintiff,  who 
claimed  under  WiUiam  Dixon,  contended  that  on  the 
death  of  John  Dixon  without  issue,  WiUiam  Dixon 
became  entitled  to  an  estate  for  life  in  the  premises 
under  this  will. 

The  effect  of  the  will  was  to  provide  for  the  education 
of  the  testator's  grand-children  till  they  attained  the  age 
of  twenty*one ;  then  to  give  the  rent  and  profits  to  Ann 
during  the  joint  lives  of  WiUiam  and  John,  paymg  20L 
per  annum  to  WiUiam.  If  John  survived  WiUiam,  John 
was  to  have  the  estate  in  tail,  subject  to  an  annuity  of 
lOL  per  anmtm  to  his  mother.  If  John  died  childless, 
and  WiUiam  survived,  WiUiam  was  to  have  the  estate, 
subject  to  the  same  charge.  The  devise  to  Ann  for  the 
'  life  of  WiUiam  being  incompatible  with  the  devise  of  the 
same  property  to  WiUiam,  no  other  mode  than  the 
above  could  be  pointed  out  to  give  effect  to  the  whde 
of  the  will. 

WUde  Seijt.  contra.  Ann  took  an  estate  for  the  life 
of  WiUiam,  to  which  her  executors  are  now  entitled. 
The  devise  to  her  is  clear,  and  the  ambiguity  is  only 


'i\   j^>yy  . 


(a)  The  Court  required  this  fact  to  be  added. 


occa- 
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occasioned  by  the  subsequent  devise  to  William.  But  a 
subsequent  ambiguity  cannot  have  the  effect  of  destroy- 
ing a  prior  clear  devi^.  (a) 

The  following  certificate  was  afterwards  sent :  — 
We  have  heard  this  case  argued  by  counsel;  and 
having  considered  the  same,  are  of  opinion,  that  on  the 
death  of  the  last  named  John  Dixon^  the  said  William 
Dixon  became  entitled  to  an  estate  for  life  in  possession 
in  the  said  lands  at  Lownxviik. 

W.  D.  Best, 
J.  A.  Park. 
J.  BuRRouaif^ 
J.  Gaselee. 

.{a)  ButUrs  Co.  Lit.  %i  a.  note  (4) ;  ii%b,  note  (i). 


R(»UNSOK. 


Fairlee  and  Others  v.  Herring,  Powles,  and      Jtmeiu 

Others. 

nPHE  declaration  was  on  a  bill  of  exchange  for  IOOO/.9  ^'^'  having 

which  was  set  forth  in  the  first  count  as  drawn  in  v*",^^^** 

the  Defend- 

favour  of  Heirera  and  Richie^  by  Richard  Extevy  in  ants  by  their 
MexicOf  dated  Jan.  31.  1825,  upon,  and  accepted  by  agwt  and 
the  Defendants.    The  second  count  stated  a  promissory*  thority,  in  re- 
spect of  a 
mine  which  they  afterwards  transferred  to  y/.,  they  requested  jf,  fo  place  funds  in 
their  hands  to  meet  the  bills  when  due>  saying»  «<  It  would  be  unpleaunt  to  have  bille 
drawn  on  them  paid  by  another  party/'     A.  placed  funds  accordingly;  but  when  the 
bills  were  left  with  Defendants  for  acceptance,  no  acceptance  was  written  on  thenu 
j1.*b  agent  having  complained  to  one  of  the  Defendants  on  the  -snbjecty  he  said* 
^  What  1     Not  accepted  ?     We  have  had  the  money*  and  they  ought  to  be  paid  $ 
but  I  do  not  interfere  in  this  business  :  you  should  see  my  partner:'' 

Held,  that  all  this  amounted  to  a  parol  acceptance  of  the  bills  on  which  the  De- 
fendants were  liable  to  an  indorsee,  between  whom  and  jf.  there  wms  no  prifity*  and 
that  the  indorsee  was  not  precluded  from  suing  by  having  made  a  proCttt  in  igno- 
rance of  this  acceptance. 

note 
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IMS. 


note  signed  by  the  Defendants,  by  means  of 
Exter^  their  agent.     There  were  also  the  usual  coonts 
for  money  paid,  money  had  and  received^  8u^ 

At  the  trial  before  iS^s/ C.  J.,  London  sittings  after 
Easier  term,  a  verdict  was  found  for  the  Plaintiffs,  sub- 
ject to  the  opinion  of  the  Court  on  a  case  which  stated 
in  substance  as  follows :  — 

The  Defendants  had  sent  out  A.  F.  Momay  to  Mexieo 
as  their  agent,  for  the  purpose  of  embarking  in  the 
exploitation  of  and  purchasing  interests  in  mines. 

They  had  also  sent  out  Exter  as  an  agent  to  act  under 
Momay. 

Payments  to  the  extent  of  50,000  dollars  had  been 
made  on  behalf  of  the  Defendants,  for  the  purpose  of 
carrying  on  these  mining  transactions ;  and  these  pay- 
ments were  provided  for  by  bills  drawn  by  Rxier  upon 
the  Defendants,  under  the  direction  and  authority  of 
Momay^  and  with  the  consent  and  approbation  <^  the 
Defendants. 

One  of  these  bills,  the  subject  of  the  present  action, 
was  drawn,  as  above,  by  Exter^  in  favour  of  Hemrm 
and  Richie^  by  them  endorsed  to  ScoH  and  Co.,  by  Scott 
and  Ca  to  Fergusson  and  Co.,  and  by  Fergusson  and  Co. 
to  the  PlaintiiFs. 

Before  this  bill  could  be  presented  for  acceptance, 
the  Defendants  had  transferred  to  the  United  Mexican 
Mining  Association  the  whole  or  a  part  of  their  interest 
in  the  mines  in  question ;  and  the  Mexican  Mining 
Association^  as  the  purchasers  of  these  interests,  would 
have  provided  for  the  bills  drawn, .  as  above,  by  Exter 
on  the  Defendants,  but  the  Defendant  Powles  b^ged  of 
Momay^  who  now  acted  for  the  Mexican  Minify  Assoei* 
ation,  that  1 1,458/.  6s.  Sd.  might  be  placed  in  Defendants' 
hands  for  the  purpose  of  taking  up  the  bills ;  saying,  *<  It 
would  be  unpleasant  to  have  bills  drawn  upon  their  firm 
paid  by  a  third  party ;"  and  adding  *^  that  the  Company 
might  surely  trust  him  with  10,P00/.  when  he  bad  trusted 

them 
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them  witli  a  much  larger  amount"  It  was  then  agreed 
that  be  should  have  the  money  for  the  specific  purpose 
of  paying  the  bills. 

Notwithstanding  this,  no  ^acceptance  was  written  on 
the  bills  when  they  were  left  at  the  Defendant's  house 
for  that  purpose;  but  when  Momay  afterwards  told 
Herrings  one  of  tlie  Defendants,  that  the  bills  were  not 
accepted,  he  said,  ^^  What  I  not  accepted  ?  We  have  had 
the  money,  and  they  ought  to  be  paid:  but  I  don't 
interfere  in  this  business :  you  should  see  Mr.  P(ywles" 

The  Plainti£&  afterwards,  in  ignorance  of  these  cir- 
cumstances, protested  the  bills  for  non-acceptance.  It 
also  appeared  that  the  Defendants,  had  tvansmitted  to 
Exier  goods  worth  35,000  dollars,  on  which  goods  ht 
had  received  the  proceeds,  but  refused  to  pay  them  over 
till  he  learned  that  his  liabilities  on  these  bills  had  been 
discharged.  But  though  this  seemed  to  be  the  reason  of 
the  Defendants'  declining  to  write  their  acceptance  oil 
the  bills,  Extei^s  accounting  for  those  goods  formed  no 
part  pf  the  condition  on  which  the  11,458/.  6s.  8c/«  was 
placed  in  the  Defendant's  hands. 
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Spankie  Seijt,  for  the  Plaintiff,  argued  the  case  on 
three  grounds:  first,  that  there  had  been  a  parol  ac- 
ceptance of  the  bill;  secondly,  that,  at  all  events,  the 
instrument  might  be  esteemed  a  promissory  note;  thirdly, 
that  the  Plaintifis  were  entitled  to  recover  on  the  count 
for  money  had  and  received  :  but  as  the  Court  confined 
their  judgment  to  the  first  point,  it  is  unnecessary  to. 
report  the  argument  on  the  other  two. 

In  support  of  the  first  position  be  argued,  tbati  inde- 
pendently of  words  spoken,,  circumstances  and  the  con* 
duct  of  parties  might  amount  to  a  constructive  accept^ 
ance;    JVi/nu  v.  Raike$  (a),  Clarke  v.  Cock,  {b)    In  neither. 


{a)  s  EastfS%o* 


(b)  4EajtfS7* 


'  *  *  •  •« 


of 


efts  .VI  .OZSEW^iwt^ttiWfTP^nBKilt^ 

egii(kgebtid*by  If^lirfM^'wa^dri^ 

ipakaoA  iiAsinein  rti««  IMend<iht§^  ah^'MrM^^       tfifc 

circamstance  distinguisbeillj^  ^^i^eMitlf  %^  Wiitt^  HkSk 
^dl  iMdbefn'  bited/  S^Mtel/  lh«^  ^^Kn^tifllr^  K^ng 
fiffotaited  the  bill  ibr  ncMiN«ec«f{>taAt^;  #tfi  lUo^  e^tbjijttii) 
id-  contend  tlHH'^  it  llftd  be^'  itete^M/' '^S/^hitiT'll 
cafaWew«.-(ii>  -^  ^-  '•  '•  •    •    •  »•'  ^     -='•  -'■■-*  <>^;^"J^'5q" 

^ 'tBasr  C.J.  *  W^  a^  utt  Hgi^efd  tl^f  tEtei^>iSrb^*i 
good  acceptance  of  thts  b(ll,  Mdiher^StffSitkvk  ^k3(SiA 
ealkriag  into  the  ptfint  tts  to-hKntfCiljr  Mtrf^aM  'itMef^."° 
-  If:  the  6ct9  of  thfet^ABe'ait^  tmdeHtck)9;%  itjyp^^ 
me nomao  canidolibQ  thaC'both'hl  t^6fatx#justl£^ iiiS 
in  point  of  law  the  Plaintiffs  i^re^  MtKMd^^ 'i«(f^^. 
From  MairM^s't«timiDily'^4  A6cei^1fiM'*^t^%^ 'liad 
beai.iii  jdMmeawUhe'agent  of  thel>efihidjfnt^  ibr^Bi 
pni^ofc  of  exploiting  a  iirfne.-  '^'-v:'?  .3uiTrjp3:»a 
.  :  HttJnade  an  arfaitgemedt  #ith  the  M^dth  i*itM|ia^ 
m  the  eourseoe  t»ibkh Uhe p^esffeht  DefeMrihtSr tittl' ^ 
bneAtbf  tlie  memy  fbi^'^hieh  this  hcMori  Ht^bi\^gfi? 
Thvbil^  bo  Which  the  Defendants  afie  seed,  VaS' ^f^ 
b]r:Jbater^^tbe  tob^ageiit  ef-  Mtmien/y-^vAHi-'Was^dfi  dgdIV 
of  the  Defendants.  The  bill,  therefore,  was  creatM*^ 
ther-JEkfeodaots  fcrf.  "their  o^mbMefitr^h^  %iifii'*£Gid 
iheadvH|itnge  of  it^  inv-thetf'  deiri(«igs  ^^"^^fv^^eMISil^ 
cdknpuij^  and  thesr  we  th^'  (^r»Ms'^«4M»W')^M^ 
tfoer -^vght  ta:  pay/ ^Tbtfv biiriiftfei;^^ dfl^  pM^'Jof^ 
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,  Mexican,  company  being  also  under  the  nuinageroeat  t>f  1996. 
Momat/i  PowUsy  one  of  the  Defendants,  applies  to  Jkfor- 
nay^  and  desires  that  he  will  consent  to  the  Ddendants 
having  the  money  in  question  for  the  express  purpose  of 
.paying  these  bills^  complaining  it  would  be  a  hardship 
if  their  bills  were  paid  by  any  other  house ;  that  it  would 
bring  discredit  on  their  house ;  that  they  who  had  trusted 
Jibe  Company  ought  in  turn  to  be  trusted  for  such  a 
sum  of  money  as  this*  Here  is  the  most  distinct  pro- 
jodise  to  pay  that  could  be  made* 

t.,  My  Brother  Wilde  does  not  deny  the  promise  to  pay 
tbe^bill;  but  says  it  is  distinguishable  from  all  similar 
cases  in  this,  that  it  is  not  a  promise  made  to  one  of  the 
parties  to  the  bill.  I  consider  it  is  a  promise  made  to 
one  of  the  parties  to  the  bill.  Who  is  the  drawer? 
JEMer*  —  Ejcter  is  the  sub-agent  of  Mornay.  I  consider 
^£xtar  and  Mornay  the  same.  There  is,  therefore,  a  pro- 
mise to  pay  to  these  persons  f  and  as  was  said  by  Mr. 
f  Justice  Le  Blanc^  in  a  case  that  was  referred  to  in  ar- 
gument, ^*  If  a  man  promises  to  pay  a  bill,  he  promises 
lo  do  all  the  formal  part." 

^  It  has  been  determined  in  a  great  variety  of  cases, 
jliat  if  a  bill  comes  into  a  man's  hands  with  a  parol 
acceptance,  though  the  party  who  receives  the  bill  does 
not  know  of  that  parol  acceptance,  he  has  a  right  to 
avail  himself  of  it  afterwards.  It  b  impossible  for  any 
man  to  doubti  on  principles  of  common  sense,  that  such 
ought  to  be  the  law ;  for  if  I  take  a  bill  I  take  it  with 
^very  advantage  the  holder  had  before  it  came  into  my 
hands. 

This  promise  being  made  to  Mornay^  and  monqr 
being  dstained  on  it,  amounted  to  a  promise  upon  ade- 
quate consideration  to  one  of  the  eontracting  parties.  Is 
there,  then,  any  thing  in  the  case  which  has  prevented 
the  Plaintiffs  from  availing  themselves  of  that  promise. 
It  has  been  supposed  tbot  by  protesting  the  bill  for  uon- 

VoL.  III.  U  n  accei>tance 


•vicfiifas^  ^lefinw^ssRif  mi 


fiiMHft     test  was  made  the  Plaintiffs  weV0«vN|re^flrthis^JM6flB 

^  ^fcjM»6'>^  A^  ^rt!rk:h>)iR«i^'4Mfocl0'iiles^an«l 

€ftda«lc^^'ftlf  Hi^'stibstinoci'  IwIiufiflfavii^BW  ftr:  Ae 

i^kMttike^t&^ftc^K.^'  Tkil^kimiAriittinHtawktMi 
Iteii^'lSblMtig  46  >lldfirb  "ikdf  tight!  im  ilttt*«^QBptriiiM 

if,  upon  a  bill  dnhMfi\)j'%Lli^%g^t  «f ^Biegdlfleflitii^qdi 
«^  ^^Al^^R^  htlvrhild^^tii^fillvafltoagb^HdityrjobiM  ttm 
ii%k(a4*^^^'<JiiK'%^tiy 'J^^      i^  ^^peraliriiMtrti 

Wi6tP^  Uftd  ^(M|l(VI>Oei«tdtiWuMnli^X  £  :toT^  avx^rf  ^l3Ih  idfia 
In  the  (^i<i&#lko^ir/*(|fiM»K}(k^  maac^ 

niikd  »ihfe  JuaM^j  femd  w^my  «»teptnide.ilieiitothoiaiiiq^; 

ctse 


aiaf9iiiiil&t6;aift(t«C€ep«anoQ%>,v  ^fii^..hil'i  >.{?  shun  ,^.iv/  j.-,;     BWfffflft 


r, 


'y 


Jii6dQc(cjSbg%,iiftQiiri^<beiJ^I^^    J^^  ft Jf.  4^5^?^ 

odtntftiBiu^DniCBnuthAf  tjie.D#j^i^aotp  ^puldj^i^,^ 

bcftrfemlhcflii  lii  aatortainir  At|y  w^^ij^^cp^p^Ae  Mill 
lnit(ihqsqf%jMJl  wUliP;^  btveiijc  4iii  im  ttb^t  Mi^i^tflf 

4Bd«it'a,dg»|cAtoployj|(iof^  M/di^V^^^^i|4^^^ 
.iraoda  donsanled^tocftiiblii^'sjMi^ 

af  iDbct  ]De&iidaiitB..tqril]M  QMPpftPXsnM)  c^^c^9p9Uffi(i  qf 

It  has  been  conlJK^Iedi  dpdfiedk'fi^lXb^  vm4fiS^^ 
to  accept  is  not  available  unless  made  to  a  person  who 

dhas^cbn^ehi^in^tfaeibiU*     B\^tmthiSitimss^^<miSfBt^f 

lafaieotiteatian.  f  jf  (Saii^it  jba)  #lbi^9e4  ^  A§^li»eoPflf<^g|^^9$fi 
after  they  have  got  ll^O0DLviftbsitjnM^9Qc\i^^ 

eaol  riamadeddj^ji^  Qpiliioki,J^bjlk\)tblEP.  i$^,^i|cl|i  af^ .ROr 

^■ptttioci.  fis;%iU.jbuid(|lhfi]  paitifas^jmddMHid^  «U  tbe 
92g^  U  u  2  circuiBstanoesy 


1^.       circumstances,  I  think  the  Plaintiffs  are  entitled  to  onr 
i^    judgment. 

Hebrinq.         Burrouoh  J.    The  argutaent  on  the  part  of  the 

-tiana^       Defendants  would  ^»>rt^  good  if,  tfiis  rested  nierdyon 

A  promise;  but  this  promise  is  an  acceptance,  and  an 

.nojinshna  «e^iHH^.  fetthq -Iwnefit  <)f  evei^f  body  whos^  nafi^ 

^Ji,n^  ff^»HMi<t,:..„    ,    .,„..  ..„.",^    •,:      ;    ,    ,:;',,   ':,'  '''.     ^ 

'  -ihb'hJ.%1  ^■il^t'b**:  becfl  decidedly  l^iJ  down,  that  a  promise  to 

■sQ  01  h^n-jv  ijuiy  »,^^Li9  'An  acc^ptatice.     No  mun  can  doubt  th^ 

'  '"H"^'  .AenSjjw- p  pDomiee  arising  out  of  this  transaction,  aod 

-bnal^a  .rEo  the  iict  of  this  being  an  acceptance  is  fortified  by  wliat 

iofiMjbni.'  -.ij-  ^q^Kfgi.ijrhpfl  the  bill  -was  left.     If  the  Defeiu]HiitS:di9 

oi  il  13.!;  Vi-  ""*  mean  to  accept  the  bill,  why  did  they  not  reiiise? 

:iiijnii.i't  Mil,  il^fceir^vhaying  done  se,  is  a  strong  confirmation  that 

'"""  *'' "l^!,,  9^f  entewd  i#to  a  legal  obligation  to  pay  the  bill. 

-9- 1.1^;.,  -,a       Gaseie^  J..   This  qase  having  be^n  sc^jjully  gqae 

■nil  i' ■.-'I'u ,':  .into,  i« is  lOinecessary  for  me  .to  say  iwre,,  ^ii  tot  I 

-..■  ■-■,.-  .coocuc  with  my  Lord  ,C.  J,  and  br(»i;j?ers,.|ljtiat,thtp  isui 

'"  ,".  ,       '  Acceptaijce.of  the  bill.  ,:It,|s  cont(ende^  j^pt  |tlie.  eon- 

h  .  dition  oTthipg^  is  changed  tfy  the  Pla^ti£pQ,}i^n^,^ 

'  ' '  tested  the  bill.     If  any  lit  consequences  i^iaTe  arisen  to 

.j,^  the  Defendanu  by  reason  of  this  pit>test,  it  is  their  own 

>■■'  fitult'tbr  not  having  accepted  it  in  form,  wbic^  th^]i;»ere 

'"'-''■  bound,  to  do  when  it  ;WB3  present,   in  consequeDce 

.]M'  .  of  the  undertahing  which  parsed  between  ^em  and 

"'■ ;'  ■■  Momay.  "     .     'I 

&ule  disc^pivea. 


IN  THE  Seventh  Year  of  uEO.lV.  ffro 


Wilson  t>.  Powib^  ^         'f     Jiwwij. 

^HEPlaintiflF  declared,   that  iri  cctosidd-atSdii  bf  hft  Declaration, 

having  delivered  the  Defendant  a  watd^  liodettft  ^tinconii- 
o;  V  '    '  .'J   >       •       .  ,       ,       ,       -     '       ,i,,ti      deration Piain- 

and  repair,  for  certain  reward  to  be  th^rdof^  pwd,  the  tiff  had  deli- 

jiiefendant  undertook  to  clean,  repair,  and  takfe  car6  df  vercd  to  De- 
tne  watcli,  and  tb  deliver  it  back  to  the  PItihtiff  Oh  ^x^^xort* 
payment  oif* tlijB  stl^iilked  re^  -^^^  ^■■'"'    >r.    pair,  Dcfend- 

Bi-eacK  tli^t  Ae  feefetidant  did  ttot  t^^^  of,  W  antundertook 

reqeliver  the  watch .  ;  .  !       i     redeliver  it  to 

'^"^kt'thetrtal  before  Best  C.  J.  MiddlesMtitiitii^tikkr  the  Plaintiff: 

Easier  term,  it  appeared  that  the  watch  ^'^'^^^^^^  delivery:*  Evil 
and  tendered  to  the  Plaintiff,  who  said,  ^*  Take  it  to  my  dence ;  that  . 

"^un^e  in  kar-gHret  Street,  and  he  wMI  W  totit^ ' '  >    ;   I>!^endant  ^- 
I  'luil  f,»i-      ^  paired  and 

The  DefehcTant  not  finding  the  uncle  irt  Margd'Nt  tendered  the 

^%reei^  dr  ac^tf  rig  utidfer  scrfhe  iiliis^ppftHeriiibri  'd poH  h*air-  watch  to 
•^ing  iVe'iidd  mdved,  (J^livered  the  Wtch4o^ilnoUiei^m^^  ^"^ajk 
"ofe'^I^alnliir,  Vrt'i^^^  !b*:lt.'<^  iVve^dkt  to  my  uncle 

"having  been /oundfofth'iPlathfi^^    '      1  :..  >.i;   .  :..:    in  AT.,  who 

It,    wnen  tne 
^^""'Wcli:  feerjt:' ftiove^'Td^  d^Vlrte^h^ttf^^e^WMlfe^tfd  Defendant 
^'eni^^^^Vobsuft,  dHWiW^Vi^ifa'{hAttffrytoef^diht''httvMg  o£r"icle?' 
re^airefl  an 3  offered*  tbTetJ^Mr^H^^'Wate^^  atiB  {he  who  lott  it': 

Plaintiff  haying  refused  to  receive  it,  the  caf4tra*fat^'to      ?*'*  °® 

U3^x\iiivjt\'     iMjJ  •  .  .  variance. 

rOTeliver  to   tne  Plaintiff  was  discharged.     That  the 

action  ought  tb  have  been  brought,  if  at  all,  on  a  new 

contract  to  deliver  to  Plaintiff's  uncle  in  Margaret  Street^ 

and  that,  therefore,  there  was  *  a  variance  between  the 

contract  declared  on  and  that  established  in  proof.    The 

rule  was  granted,   and   now,    after  hearing   Wilde  in 

support  of  it. 


Uu  8  The 


T%e  Court  expressed  their  opinion,  that  there  was  no 
variance,  the  directions  given  by  the  Plaintiff*  for  the 
delivery  of  the  watch  to  his  uncle  being  in  efi*ect  direc- 
tions to  deliver  A j|©il|i4/J?IW^fi^ffttW«lagent  at  a  con- 
venient place,  for  a  mistake  in  which  the  Defendant 

ir!iv£bffi!^I  ^^^8  ^li'oD  -Jilt  ,^^nL^^V^n^no:j  yd  l)iJTini^nf>  gni^d 
ad  jori  LIi;off>,  ^.r.uUi  U\,}6^:  i  r.^i  .'rM*ju)  tub  i6\  h:dT 

Attadoaent       TX^ILDE  Seijt.  opposed  a  rule  for  an  attachment  for 
"*"*°f3'^  *  non-payment  of  money  under  an  award,  on  the 

wfikli  foniid     ground  that  though  uik  {LwIM  touhdlbe  par^  to  be 

a  d^  but       indebted,  it  contained  no  order  for  him  to  pay. 
conjtiincd  no 

that  the  order  to  pay  followed  as  an  infereDce  of  law, 
,yn^{  .»    :^|^  W  iUiiH^  toi  <iKb  iktei-  itiid  lde^t^(«i«&Ae 

«w  o3i«3H;    'iMi'  'Bfit'^  ;.i-.iq.".-.    r.  ....   !r. 1  .>(b  lo  8to.-j«^  -..h 

e*ia£HDi9m     criminal  proceeding/*  ^aM^'tlkat'lhfeSyiiidk^ 
''ti'nh^'^^'     in  conti^^ti  ididi'^lii^rctf^c^''  i^MtU(ao»^te^«ld#lssiie 

-tuD  bru  Uiiai/     the  award.    There  bemg  no  order,  there  ccteld^!)!^^ 
ot  eidiDod£i  iQi  iDarily9'tiiePlakitiff»a^l>ei«(^^Q.bi^TMt^QHl4  o  ^^^9 


-bflalsQ  nrfT 
-jts  \:l\  rjnc 


1826. 


•»*%#■.  »  - 


Offi   i^t  "B.i  fri.f^I    'mU   7.1   riovlti   gnonodiib  orb  •o'}nchflT 


TT  PQN  a  motion  by  Adams  Seijt,  eflffittg^W ^4  ^S»  Several  plead- 

"^  fehaahtto^  elect  which  of  several  inconsistent  pleas  *?^*     "J^* 

be  would  abide  by,  in  an  action  on  an  award ;  the  motion  not  allowed 

beinff  arranired  by  consent  of  parties,  the  Court  gave  «««P5^"J^"' 

B  & d^^^^^mmamanJL^  ^    l    .  _.  »  an  affidavit  of 

^u^  their  neceuity. 
That  for  the  future,  inconsistent  pleas  should  not  be 

allowed,  unles)%j^99pp^fU)pTfd  yri^  ^afidavit  to  show      ^^^  ^^^ 

that  they  were  necessary  to  the  justice  of  the  cause. 


7ul  jlitiUlil'^itJIi^  nil   ':■  .'      .'   '  t 


iMotda^A 


on  b9iiujno9 

Oi  c,.  /lilP^  *lp,ya^,,to,|pj^CR^  JWe  W^  9^cfffliiSgP'  ^'tedad^. 

the  factors  of  the  Defendants  a  complete  cfffgp  o^^gf^;  "°^^  which 
the  cargo  to  be  sent  alongside  the  ship  at  the  merchant's  ^q  \^  sent 
£e8p«in0^;.^gcfi{)^iifi,ren4|eripj,t]^^;i^  dongiidcthc 

9Udr:8rttM>f  tR9^IH9'Went  of  tb^^J^^u^ftM  P^^H^fr  )o  J  ejq>eiice,  the 
ni  I  TK4^4^iw«rq,#]|siiP|  /p^iM^  fc^  Mfpjfl^n^d:  ial^Qurv  Wffpy  ^^"^' 
ocPwslWeri  j\:)i{j    .'.:ihi«.    ^..j   r,(.N^(i    .-i^i' " "      .'i    .-j-     .jit      utual  and  cut- 

•fnrjii  i>'  Li'x  ff      '   I    i/     -^    1-T     *  I  toniary  aasist* 

ance  with  hit  Wift  and  crew :  some  or 'llie  cy^'fj^ifg  ibdtnt  thikty  yarda  from  the 
edge  of  tk6'%hii^dli4»<ci^i#<iiil)dii«  teJlte  EteftBdiiit'i|ijfiMtar  for  labourera  to 

,i}M9AVfo^]iPMi!l^  hoatt :  The  factor  having  refuted,  taying  he  would  abide  by  the 
charter-party,  the  captain  hired  labourera  for  the  purpose: 

Held,  that  the  expence  so  incurred  might,  notwithttandiog  die  charter-party,  be 
teuwwied  on  cotmtaftr  nKMy^pojidt  and  vari^antfiUbmr* 

U  u  4  At 


sue  .VaiOXS  my  'SMKma^aUSRMT  ^ 

pLhL^^I  "^^^^  term,  it  appeared,  among  other  things,  that  9oai^ 

,^.         part  of  the  cargo  lying  about  twenty  or  thirty  yards 
G«i«mO  feomiibbe^  oi  tfaafwbarf^  iQua&^y  the  ^pt^iit  of  t)ie 
v^sselspplnA  tovth^Befcmtlant's  &u:toc/or  fiieople  Xxy^g^i 
iUafldabpithet&ctorifduscd  to  provide  theory  B^^iBg  bc^. 
\Hiillcloaifide/{}y(i£he  cfai^ter^artlyi  wheretipbii  llie*Ca{ik 
tain  ^cai^ioyddi  labourers,  to  whom  he'  paid  >5&'  14%  tftl 
bring  tUsxpart  ib£  the-'dar^o  to  the  side  c^  the  nrbar^ 
:wii^be[ihe>'crew  assislkl'ih  getCingit'Oii^bdaiid*   «.  ^>  'jd 
hit  WE»  objected  ^at  thetrid,  that  peyneota  4ef  ibiaj 
nMaee  hatriog  bteaiprov^ded  for  b^  the<ithanter'<{mttj^ 
under  the  words   *^  the  cargo  to  be  sent  alongsidebthe2 
ship  at   the   merchant's   expence,"   the  Plaintiff  could 
net  'veiort^io'th^  Defendant's  geiidral  and  Hnpiied'iiiiki- 
litji  lihder  the  loonnnon  counts, 'for  ^hat  herhad  «  figble 
t«<eliiim!of  them  under  their  specific  cfintFfiict(^'and:4hb 
couat  on  the  charter-party  containing,  no  beeach  for  thiil 
non-payment  of  .the :  expences  for  getting .  dae:cargb  lOilt 
board,  the  Defendants  were  to  that  extent  entitled  to  a 
7  verdict.  .-':■!  ^••^-  1..   t--.-   ?•.-•■.    -     .■  •»      .\    .'''..J 

'Itwas-left  tp;  the  jury  to  consider  whether^  uiKHtfither 
factor's  say iingi  hb  wotld  abide  by  the  tharty^party,  tbtt' 
money  for4tibourers>was>not  paid  lotthe  use^of  the  Der. 
feridaats^  under  an  implied  promise  froln  the  factor  thali 
it  should  be  repaid  if  the  Defendants  were  liable^ 
Whereupon  a  verdict  was  given  for  the  Plaintiff,  this 
point  being  reserved  for  the  consideration  of  the  ColUt. 

fVilde  Serjt.  accordingly  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  nonsuit ;  against  which 

Vatighan  and  Bosanquet  Serjts.  showed  cause,  con- 
tending, that  even  if  the  Plaintiff  might  have  recovered 
this  sum  under  the  charter-party,  he  had  a  concurrent 
remedy  on  the  new  iniplied  promise  made  by  the  fector, 

WUU 


IK  Ti^iasiEis^iaiTn^i^  on  eSOLW.  6We 

White  n  Parkm{tt)i '«nd>  oii  Aft  eooirtJ  finnwork  ^Ad        IMftI 

labour*  -'<  '       '  ■  ■•  X'-  •'''/  (boir.'jqo;   Jj    <inor  ^^v^    (!Si,  ' ' 

Park  J.  This  claim vdocs  not  red:  tei^tie^diiiHier^il  Owmm^ 
party ;  it  is  for  a  sum  of  money  paidl  dehors  Aieiciifithus^v 
in  ease  and  for  iliebenefit  of  tbeI>efeadaiits^iandi:fi:iteDl 
which  they  have  derived  advontagi^.  TiieJivobdifioCitheF^ 
factor  teay  fairly,  be'  constraed  into^iSD'  tiiMertiti^iig  idU 
pay  what  vaa  expended  in  tbelaboUr^'if  itahooid  tuiiicf 
out  that  the  Defendants  wereiUaUe  to  pay >it;<lmDdnhiii^ 
imderbiking  being  within  the'soo^  «f  Us  authority  add 
billing  ^anith^^  i^am  df'iopinion^the  verdict  musia 

Stttbdv-^i 'T"!' ■!•••  ■''      •     '•••',:    ■'■  •-     .if.  /.   •  .•/      i-!.nu 

-JBotRAibmHH  CL  J. '  The  juiyihaveii^le£Bictiband  whatii 
ahipcmtB fto>ian:iexpi*ess  promise  by^ the  faotori;  btil^Lraiil 
of' b[linion  ^thet  demand  might  have  been  sustained^' o»t . 
thdcoilnt  for  work  and  labour^  the  labour  having  been > 
ohearly  ntoessary  for^and  beneficial  to  the*  owners^  > .    m  a 


'■]i'>.\^    1/1..-  -..   ,.  '..\  ,'  /  ;    ;■.;■'    .hu-^mJ 


f. 


Gaselee  J.  It  was  properly  left  to  the  jury  to  de*^ 
Hek^i^itne!  whether  Uhee}q)ence  opT6|nov(ng  these  goods 
^as  til 'fhll^dn  the* Defendants:  t^y  fitidithat  ii'was^;^ 
and'  if  fib,- there  is  a  good  co«isideration  for  their  factor's! 
]lrdfnis^,'of  wliioh  the  Plaintiff  may  avail  hiinselQ  oathe^ 
count  for  money  paid«  '    ?     ?  •  . 

'BEst  0jJk'Ooneurriiig)  therulewas    •  ^q 

Discharged. 


vl'."'!' 


.  VCIfitSEB  w  iiEBINi1I£  /SSJSM 


VA 


-g[)ofwoii>foe  oiarn  K  mo'i't  icf-t  ^niTivnf)  or^t   ic  I    .- m^  *:;[; 

^2(i(>lpiDt»!>  'ijiltri    ail    10   .*)'i/.Vj<'   .^d*  no  noJJr-HiJJut  on 
Where,  to  a      ^j,^^lKW?^5f  fp^^bf^l^fe^'s^m^Vlf^fi^^^ 

miution^  the   i^tiJ^lrif|Uedv^igrg;p]gMit¥JtIm  n^iil  siocn 

J^Sin  ttx^  1^  appeared,  that  the  meat  was  ddivered  in  1%}3m^I^^ 

yean,  and        ^cl  ^trll^DJ^^  thaifp  IJWISj  after^wdfe,  ib^^pPof^q^t 

proves  a  pro-  jf^^^,cgik\^nfm  foji^  .paymeat,  wid,  ii6iiW|>  oob  «v^ 
nute  to  pay  "^  •  ••^ 

when  tifabi-  xpower  toipsy^  but  a^^soon  «8  it  was,  be  vwtold*  (i  .  /r  )^ 
%,  made  ,  j[rhft  Plain^ff  iW:  proving  the  I3efoifd«p|i*  be  ah^  (b 
after  the  on-  -pag^tlicB  CrUeCj Jmltfa^ direotod  a  naoanitg^ifiib  Jdswla 

glnal  cause  of   move  to  enter  a  verdict*  .'?]»    1^  -rii  io  noiJOjiJa 

acdon  accruedf 
and  within  six 

years  of  the     ti\Hmi^an  Seqt  bating  i^npCMiBdinglj^iateaiiMld^A^ 

commence,      ^ninji^.^^i  uin-;  nur;.;>ii',  -  m!^  ,^.:-!.  -  !j  1.    J;!-K!r-b;.|v<,rr[)£ 

mentofthe  T 

action:  ^''^'   *'^'    j'iaO'riq  r.   rot  ^ntu.-  >;»,»    .m'^   wi   jm^  !)u:l  -J  '(L.n 

Held,  he  t   ^^dbttmoSiei^ti'iiiiMprbshAwedu  Gaiis&  >IIhcirj|^^ 

p^^  dearl j>  wiiaitidnai^\aqd  if  ill  iittd  beem  itt4&  ps^se  than 

Defendant's  IsiK  yflais:'  sifter ^  ^ihe.  debt  ff aft  do^  tkerd wOi  be  AOndmAt 

ability.  ndiatit)ie.  Btfendimtfs^alMli^  tOiipagr  nhnstthai^  been 

and  Pari  J.  plovedjoCdb  ▼^iSkrAji4i|}^ii>BiMs  VifSbHMi(i^  jBk;^£fiff. 

i  thei  w^rd&  wteib/  i^9dKri:>mtliiB  ^tlla  aixnyewi^MmOioit 
will  be  contended,  no  new  procotsdicWtais  iMes6«gf);ito 
giTb.ibe  Blaintiffiainighftbf  jl8ttQni/n0r>waki|:nbett6ar7 

fihciifbuliiaflttrllM^^^jjraMi  tbafisaiittffjcDelgriDg/toM^ 
on  this  acknowledgment  for  the  support  of  his  action, 
must  take  it  as  it  .w^s;  ipade,  accomp^niea;^^  ^4  <^^' 

(a)  3  £jf  A'i  A  C.  ^5^9.  (r)  % lf.^:)tii;  ^     '^^ 

i;£:n  dition ; 


dition;  for  the  doctrine  that  from  a  mere  acknowledge 

■lient  an  absolute  promise  to  pay  may  be  implied  is 

now  in  effect  overruled  in  A* Court  v.  Cross  {a)^  and 

rests  on  a  series  of  c^ofs^  Yea  v.  Fouraktn  {b)^   True'  Jaoih, 

tnan  y,  Fenton  (c),  ^riaii  v.  Horseman  (d),  which  have  ^-^  *^«^ 

no  foundation  on  the  statute,  or  the  earlier  decisions, 

^<Si^  as  in  kyleS^'v.  Htislt^s,  iii  ii^iMeigiiJ^t  ^  ^'  ^^^H W 

at  the  '^br  w^l^i  at  iirihe^    donslfiei^ed  to-tie  no  .inol^ju^i^a 

more  than  evidence  irom  whidif  a  JutT^night  ^i4k8^  diii  .iaoiuiim 

iijfer^  h  ^atokei  but  from  Which  (he CMit^ Widd^not  /''^^'^^^|^ 

miply  due;  -'    ••■  ^■■^^'  '•'■  '•  •■  -  '^-   -'  ^  ■  -■  ^  .l;>i.;...;"    u  ^i,  „ij,i^ 

J  i  'In  Mskson:  V.  ihrnps^ie)  wd  lUaMiM  BasiMli  (f^  ^""^  <'^x 

H^Wid  thmight  th^aeiNin^ta^'explesB  t>nomiW'W<)ut$t(tMfc  *^^^qV}^I^'ra 

revive  theidebc^'  oi^  giiMft  m  neW'Mght  «C^ai(U'Qn)}  andjqi  -UuV  tn^\up 

thae  thk  judj^  have  wisiiM  to  ratuoRO  to  thft  f&tnOi  ^om-   .ho  ^di  nsjis 
struction  of  the  statute.  *  *    -  .    , : ,-  ; :  > ;  i ; ;    lo  ^^ukd  knlg 

tbstnoo£  nohyji 
t  xh  nidihf/  has, 

iuVau^fuini@€!^i,  ini  support  of i4he.irulii.  r  vG^^\the     ^di  %  ru^y 
acknowledgment  of  the  debt,  the  condition  attached^toit      '^^^^^<no^ 

,  ,  ,  31U  TO  UVHXt 

may  be  laid  out  of  the  question;  for  a  promise  in  law  .  ,^oito£ 

«ifl^  bera^plki3irom^e>a(&aifmledgfniftnt9^  ^^^  <^^M 

^'Brooke{i)!^jmtam^^.  Ferikfi{ll)^  Rost ^Brngm^if)  ^i'!''!^ 

iBot  evei^tbongb  aoi  express  proiiaisej  ^honU>  bet  deemed  V  labni^ijCI 

«or  th^  &  jF(B^ii^.«rhen^ifae^hri(p|i^caiisa  ^  kctjhmvk^t    x  \-^^^  haz 
^KOf mvi^  9u3i\tL  ^<^iBJfe  oddnot  ^^k^dts^fCj^rdjfmLltsa    -^^-^^^^''^^luV^ 

uoaq|9i(4C:>atiH  mbsisiing^^tq  v^-jh  on  cl^-^^'nyji-  .  ,*<.\  \\\ir 
"^HiWWiiift  di&/dfliiiyeac8Jt)li^<IMBi^anitiiK)(old  w^likdn^ 
^9bMi|ioh^«ocihtoi(^iIenU  liability^  iftUiriibd'FlaiBaff 

(r)  Co<ivp.  544.  (<}  iB.t^  J.  141. 

;  noiJib  hglJ 
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Sohfx  J^pi^WTl^red  upoij  >P9>of  <^  the  acknpwledgment,  ia 
.n<9^\.  9B\%  9f  ,^^  pgndltion  with  which  it  was  accompanied. 
JACC2B,       Jg  itl^^n^  Ijie  q9u)4  hay^  recovered  the  day  after  upon 

l^rpqf,  of  j^^jaqHnowl^dgm^nt,  why  sho^]d  not  theao- 

i)^P93)de^in«^.  avail  him  at  any  time  within  six  years 

after  it  was  made  ? 

i.ri:      ^^'  C!ur.  adv.vidL 


^■'".       >■  V    \\ 


f'  <  ^ 


Q^^^  J.  I  am  of  opinion  that  the  nonsuit  in  this 
f^9^  waii  prppc^*  It  13  not  necessary,  for  me  .a^  VTf^^ 
itp.}ni^e«Uga^e.aijy;?upposed  difference  betireen  fipromi^ 
.^IkIj^.  ^kwwledgment,  l^ecau^e  it  has.  ^9  wfaere^ besa 
jli^^ipt^l);^,tbat  fan  acknowledgmc^nt  of.a  debts  is,  jva 
ia^1aiiqyi'|e<^gipent,.  sufficient  to  revive  the  -delf^.  but  jpnly 
j^fCircpmstanceftom  which  pertiaps  a  new  promise^piay 
^l^,ifppjiiec|.  In  Hyleing  v.  Hastings  {a),  japc^rdingt^o 
>^9u?^^U  thq  ;report^  of  the  case>  the  Cop^i^, considered 
the  acknowledgment  as  evidence  only  of  a  new  promise. 

^^  ....  I  ■  I.;  •  . 

,  ^Th^  Jai^guitge ,  pf .  Aq  .$tati^^  is^   " ,  ^?*f ^  ^  f^\  ap^os 

,  ineoqed.  ai^d  sned  wl|J;»f o  aijc  years  n^t  2^fef;^t*b^  fi^H^^I?^ 
,3W€li.aciipp%.,an4  wot  after/',  T  .,,  ^^   ^i;    V/.h/ 

J  ...Wi^hjiTsp^ct  lo.^^y^iTjrjsp^^^^  of  a^ctipn^pwpt^^ 
/||Qq[)p3it  it.Ms.bcen.hpfd^n  that  the  pl^i^tiff  fiiust^  shew 
;Jhe  ha^tpun^^yeppe^Ws  flf?UQn  withip;tbe,ti^^^e^qrilbe^ 
.j^y  the^  statute^  am^  that  it  is  npt  inc^ml)^nt|pnjthq^r^ 
^f^iidaot  tx>  plead,  that  Jth^  limited  pei^jpdj^Jjp  |clfrps^. 
jrJtiJ^  i^pt  wy  t9  :Sa3^.>V^y;a  di^e^^n^  rije,  Ijp^'^u^^^ 
i^^wpsit;>ul,ii.^,, flow,  top  l^e^to,-?ay,,^^t  a^^- 
^#indiM3t  cnnt^^  adv^tage^^tt^  sftaf/^^t^  ^iitfij^^u^^pl^a^m^ 

ingSf  indeed,  the  Court  held  that  tlie  new  promise  might 


be 


c  ♦• 


ia)  6Af0^.  309.  {c)  %Sir.S^o. 


{d)  :3Eait,4Q^ 
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be  considered  a  revival  of  the  old  one;  bat  upon  con-        1826. 

sideratibn  bf  tlmt  case,  ^nd'^tot!Miftj«6n^itltfr^iffl  ^thi  'v^^ 

judges,  It  w^s  hbMen  fti  DeanH^O^HHi^ (i)i^aft6h> k^       .a  i^: >a 

oF  non  asmmpstt'  infra  iex  tfn^05,*  fWafe^li*^r«Hiii«  rtfittfe       Ja«>b- 

by  defendant  aftek*  itt^i  did  riot-supjibrt  rfviedat^tibi  •  "^ '   '^^ 

oil  a  ncft^'-made  by  the  defendant  W  faVWul^  dP^Jifc 

plaintiff *s  testator  aboVfe  sfac*  years  befdrii^  t*k^ 'dtJtidili 
brought.  . .  ;  .uA  .-^i/.v  ji  K>jta 

So  inr  2/fc*/wan  v.  Walker  {b)  it  was  decided,  that 
where  the  defendant  pleaded  ;ion  assumpsit  infra  sex 
^kwos,  iti  iata  action  broajght  by  an  exetutor  ofi^rdirfses 
ib  the  testatbr,  and  the  plaintiff  replied  is  idu^i^st^qiii^ft 
f^rohifs^  io  himself,  the  replication  was  a  depdf^i^V'lirifl 
the '  Chief  Juktice  said,  <*  We  are  of  opWkm^  timt  1:He 
fepHcatidn  is  not  good,  for  the  tithe  of  Kiriitaftibttfi-titiliA; 
be  cothput'ed  from  the  time  when  the  action  fitst^bbHied 
to  the  testator,  and  not  from  the  tim^'of  proving  th^  wiH. 
Tire  proving  of  the  will  gave  no  ti^w  cause  of  «attiori, 
and  therefore' the  time  of  proving  the  wHl  is  pirifedtly 
immaterial.**     '  -  -^ 

This  basei  therefore,  confirms  fhat  o£  DeaHe  ^.Grtine; 
and  the  point  seems  to  have  h^ik  admitted  ii^  tfele 
exeeiitoiri"  of  theite*r  of  Marlbordugk  i.  Wi^lmo^  (<^), 
where  the  plaintiffs  having  declared  a^  executors  0il'« 
jproniisie'  tq  their  testatoir,  and  ii^sue'tiavirt^  httn  Joined 
on  the  plea  of  th^  statute  of  Hthltktions,  the  Ptaikiti£& 
moved  t6  akhend  by  laying  the  protnise  to  hate  been 
made  to  themselves.  In  Saretr.  VFine(d)j  also,  it  tfia 
decided,  that  an  acknowledgment  made  by  the  defetid- 
ant,  after  the  death  of  the  plaihtiff's  ihtestate,  of  a  debt 
due  above  six  years  to  the  plaintiff's  intestate,  wodM 
'"^hdt  support  a  count  by  the^adii^inistrdtor  layit^  tfte 
promise  to  have  been  made  to  his  intestate.     In  KinSer 


V.  Paris 

3CJ 


{Nrinciple^diii  P^^M)  ▼«  t jFitffmv  <!^belrc{  Wr.  iif3ti€ii|iMil 
Iniogbti  jAgain*  f^a^  ll|«it}!« 

jftub^  pronilBaorjir  not^j  mader  \^  Sosienwid  NoKviinymh 
heiMrerinuoiMg^  /Sod  the^fikoiniaeniviiui  rii«iji.>fa|ri[iSMkv 

and  .NiffTTfVs  mrifedbitfiMw^riintiii^>t  qpai.  imEi^.!9raK}J0teA 

fltaps^^if^lilie  qoesidoii  is^  ?wketlMtf  .aniuiilaichr^ 

prbnnsd^  dni^draiwBdo^iil  tte^ari^  tittieMHii 

Af^iackttowledgnMiit  !»>  mfldct'  •  Iiip>£ft4|iil')ffiLPaniBn^ 
Lord  JBflijate^twg^  imfs^lkat  in'  metiMaiio£jfnn^;)^tH( 
Aokli0iri€idgmmtit>f  die'  debt  is.  efidmoena&raajftidi 
pftaMse^^*  If  llmt'%»  4iot  se^  Im  big  i  thfe  r4»iiitwy  U|ie 
Ukffii^tedjgniMnre  k  <lo<ba?tt'tbeueflbot  ef^dsbNiiigideiai 
tiie:^rigipiif'pf<»sise^  Cbea  iii>  ^ii  action ^mnieiwuto^ 
apOfi?  {ivoMittte  ^^baMJa^^oi'th^i'ttntetor^fiCvidaBe^ri^di 
pfi^mbetiMde^tc^flii  aKertttot^  iiNittlA  mjtppqfptbk>isitm 

«Mdtlt6t(>apssb^^Mimts«a'^t^  tbeiitefttatoa^  f^tDefaidaal 
ple«ded^>M^ dMo^^xfiik  Atjfii}*^»«(<ttmli^4i:aM  ^iqibn  eiif 
dwiie>4t  a^paafttd^illMttiyUiN  ^fabi^de^th^tifiitbentcfaMm 
Md  aitoi*  Six  «^^Hmi4WMnntlilfir/  t||B^  of  tbcuoeiitiaq^Bioi 
Cmdmi«iMkfidtiiiM^;«dffclM  ddbtto(ldi4pidxeeater,7«ai 
fifeiliii0«d  to  puf^iL^i  ilhU^QjiyMiveied^ii^  wtkdtutim 
of  th«  Gbqri^  atidi^tdyn^hat^di^'^n^  all  iifiiap|iBaii 
Ahu  ^  ktfoti'bocddriiot^beinMiiiitaihM^ 
being  miule  to '4b»isxidc»ttw^>«pd  so  onlr  o6itU0va»iiil 
3%iaf  case  waa  followed  ibf  sertibal'  oilieESi^of -tlile  Immk 


o 


(a)  2  H.  B/.  56y.      (^hyxS^isfrA^  ^ai  -    (r)  »  Li.Kt^m.  izoi« 

kind, 


hmif  mUA  it»  unnecenaiy  te  mdiftioB«r^  TKe  laBt^^r  MSeJ 
m  'die  Godtt  df  Cdidfii^  JMteii; 'J^^itt^v^lflbiitf^ 
Aat.#aailii  MitkAi  by  M  «3(ed^rhc  >bn^  pwiiiis«^ 
tb' the  t^taiof^ipled^  statlftd  cf^lltfikkdM^  itPJaMifll  Moniil 
ntied  «pon  Ae  ikfendiUBl!^  hkfiiif^sflld  i^h^i  fttssLtr^k 
testetdr  «l<jRraJ^fl  pfCNbised  iKyf^to  dtetl^k  him  KH^tfatti 
moH^y.  IThe^  pkintiff  having  obtabied  a  jfeitRcty  d 
BfkMsfiitwttinAde  ta  mfer  a  ndnsnit;  ondtbeCteurt  mqI^ 
wiien  the  courts  deCemiiiied  tbaii  *  ati  'ackxuMrfectgine&t  M 
Mdenoe  ef  a^eNir  pvomise  then  ibgde;  >it  Bivst'l^eji' 
{Ap<HAte  ki^e  by  n/perMm  ^competent  to  make  i^  and  tp^ 
i/pente^wbo  b^nexistilfic^  -ta-Teoeitfe  it?  add'the  nda 
top  a,  nodsuitwas  made  absolule.  Tbatcase  fhis- dttwH 
mkied vita  tidie  itben  Lord  G«  J«  Gfi^  prfaBtde^^^iliq 
Cbnmlon'^PieiB,  thaa  whcna  no  judge  #a8  ^evcif  morb 
pcdeedy  aopudntcd  mth  the  mlas  of  pleading.^  :\  '<•)/[ 
^  Ivis  not  necessary  to  cite  more  deeisiooa^iii^y.tbat 
sr|irQiiiitieriDade  undersuchcireiitnstatoeeitlastthoseofilbf^ 
proetet  caseictB  iiew  pl!omu^e,  and  not  a  reifm^ 
one^  andmnst/berconrectly  declaydd  oniacceoicfing  j6(fii«t& 
feritfae  saoie  rsason  tint  a  {HX)iDJse  tnade  lo  w  »eif ecnttfe 
vtiiH  liot isupppqk  a  dtelaration  4»va  pif9tnts§fiM|]9  tortbc^ 
testat^nr  Alt&odgh«tfae:caaASt0>ivjbicbihiivf^a}elbrred^a^ 
not  eataetiy  tbe^same  as  the:  present.  inr(p0ttit  0ffyt^,  they 
Anefthe^sOne  imfiriiioipkj;  a.peW'-prdimjserbyia  d^ilor  ftfA 
pisy  <wfaen  ^of  ability  is  not  1^  wn^vae  a::«.pfotDite  tq 
pay  .ivfaen  >it9qtiest^«  bnd  ffriil  ftlot)ii^pt>«t  i  ;i^  {(feclhratifA 
stiClSng  tilIMronii3e  to  'pi^wbl9nii]:9^Q9(^  /•Tbt^ci  im 
iauoy  tatiKs^bidiisbew,.tbiit  Bifehla^;4Pb0f[}itionalpprQinisA 
GB&ndt  4)e  gireh  >io7chsldetic^)utid^r  adoaii^  on  !aii.i«befn 
hiteipioiatsdli  biiOole^iii Satdf/f, Mh^rt^io  a  pl^  ^.ii%^ 
fiEBliqrti)e>{flatfti^ repUed laf prom(#c»(Arter.6iU  ngis,  and 
the^evidtodeiMas  of  i)rprQ]iiiae»to  payijivben  of  abUilgib' 
Lord  MMjfon^aaa&if  MrSbis^  ifr inot  Mi  labsolttte  prcmbi? 

ici-   -v  3  ,  (a)  ^  X^'icst^^xd.  -) 

brr,>^  to 
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mS.  to  pay ;  it  is,  <  when  he  is  able.'  I  lemembcr  a  caae  be- 
fore Lord  MansfieU^  in  Staffordshire^  in  which  he  wai 
of  opinion,  that  it  was  incumbent  on  the, Plaintiff  to 
shew  that,  the  Defendant  was  of  abili^  to  p^y  at  tbe 
time  of  the  action  brought"  In  Duvis  v.  SmM^  hoitd 
Kenyan  ruled  the  same  way  again,  and  addedf  that  it 
had  been  so  ruled  before  by  Lord  C.  J*  Eyre. .  So  m 
Besford  v.  Saunders^  where  a  bankrupt  after  obcainiog 
his  certificate  promised  to  pay  a  prior,  debt  whep  he 
should  be  able,  upon  a  general  indebitalHs  tuna^ni 
brought  upon  that  promise,  it  was  holdeo,  that  tbe 
PlaintiiF  roust  prove  the  ability  of  the  Defendant  to 

pay. 

In    Thompson  v.  Osborne  (a),    indeed,    where  Lord 

EUenborough  held  that  a  promise  to  pay  a  debt  by  in- 
stalments, if  time  should  be  given,  took  tbe  case  out 
of  the  statute,  and  in  Gregory  v.  Parker  (fi%  where 
there  was  a  letter  of  the  defendant's  wife  ackowledgii^ 
the  debt,  it  was  taken  for  granted,  without  adverting  to 
any  of  the  decisions,  that  an  acknowledgment  of  a  debt 
was  the  same  as  a  promise ;  but  that  principle  has  been 
expressly  denied  in  A  Court  v.  Cross* 

I  am  of  opinion,  therefore,  that  this  was  a  conditional 
promise,  and  ought  to  be  proceeded  on  as  such. 

As  to  the  distinction  which  has  been  attempted  to  be 
made  between  a  promise  given  before  the  expiration  of 
the  six  years  and  a  promise  after,  I  think  it  not  tenable. 

It  has  been  argued,  that  before  the  expiration  pf  the 
six  years,  the  statute  does  not  apply,  and  that  a  defend- 
ant has  within  that  time  no  righ(  to  add  terms  to  the 
original  contract.  Undoubtedly  within  the  six  years 
the  plaintiff  may  go  on  his  original  contract,  notwitb* 
standing  any  subsequent  promise ;  but  here  the  original 

(a)  a  Stark.  AT.  P.  C.  98.  (^)   x  Camp.  394. 

cause 


JAOOB. 
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cause  oF  action  had  expirea  before  tUip  acfidn  was    -  ^l^^fr- 

'■  _  '        •(  .*'  ^  'l»*.     I  ■"'■J  i"T  '  _      ^ 

brought.  The  Defendant  by  a  sabisieiquept  promise  Tms  JJ*'* 
upon  certiun  terms  extended  the  dura^on  ofliis  Jiabilir^y 
and  if  the  Plaintiff  will  after  six  years  avail  himself  of 
that  promise,  he  must  take  it  as  it  was  given.  Thoima 
.  formerly  an  opinion  prevailed  that  it  was  unjfair  to  ta^e 
advantage  of  the  statute,  unless  where  the  debt  had  been 
^aid,  the  courts  have  lately  been  of  opinion  that  the 
(q)eration  of  the  statute  is  in  all  cases  extremely  salutary ; 
and  I. shall,  therefore,  conclude  in  the  words  of  Seijt. 
'  Wiitiiims  {a) :'  *»  Aftisr  all,  it  might,  perhaps,  havfe  bleSeb 
as'^eil  if  the  l(i(tei:'oFihe>Uitiit6  had  been' strictly  ad- 
hered, to :  it  is  an  extremely  beneficial  law,  on.  whic^,  lis 
it  has  been  observed,  the  security  of  all  men  depend^ 
and  is,  therefore,  to  be  fiivoured.  And  although  it  wjU 
now  and  then  prevent  a  man  from  recovering  an  hon^t 
debt,  yet  it  is  his  own  &ult  that  he  postponed  his  action 
so  long,  besides  which,  the  permitting  the  evidence  of 
promises  and  acknowledgments  within  the  six  years 
seems  to  be  a  dangerous  inlet  to  perjury.'^ 

'  '•     '..  ^  ■•'. '.    ■  ■        '    > 

BunROUOH  J.    The  &cts  in  this  case  seem 'to  m^  to 

•       .  ^         ,  ■■.'■*....' 

remove  all  doubt.  They  are,  that  the  Defendant  being 
applied  to  for  payment  for/faeat  about  three  years  afte^ 
it  was  furnished^  said  that  it  was  not  in'  his  power  to 
pay,  but  that  as  soon  as  it  was,  he  would ;  and  within 
six  years  after  this  promise  the  Defendant  is  sued, 
though  more  than  six  years  from  the  delivery  of  the 

meat. 

I-       •  I  ' . '  .  ■  ■.■'lit" 

This  is  said  to  be  a  conditional  acknowledgmenti 
akhough  made  at  a  time  when  the  debt  was  still  aliv^ 
and  all  the  parties  in  the  same  situation  as  when  it  was 
originally  contracted.  Suppose,  the  day  after  thispromise 
was  made,  an  action  had  been  brought  on  an  account 


m  j>  " 


(a)  a  Wms.  Saufid,  64  b.  note. 

Vol.  III.  X  X  stated. 
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ll^.;  stotedy  would  not  this  acloiowledgnient  have  been  sufi- 
ci^t  evidoiKe  to  sustain  the  action  ?  aad  wiivid  not  thai 
action  have  lain  to  the  end  of  six  years  after  the  aduMW*^ 

Jacig^  tedgioent  ?  What,  then,  becoHned  of  duB  as  m  oomUtiooal 
aekitowledgment?  In  the  cases  which  have  been  ie» 
fertred  to^  the  old  liability  bad  expired^  and  ib^  nm 
pfomise  was  to  be  taken  accompanied  with  its  eoadilioiia} 
but  in  the  present  case^  at  the  tin^e  of  the  ackao^ledlg- 
mea^  the  debt  was  an  avaikble  claioi^  and  the  Defesdaal, 
oaly  says  in  effecti  ^^  I  owe  the  money,  but  cannot  psy-^'' 
Even  on  the  issue  of  non  assumpsit  infra  sex  tumetf  I 
am  of  opinion  this  action  might  be  supported.  Tha. 
acknowledgment  whid»  hos  been  made  within  six  years 
kiiseps  the  debt  alive,  according  to  all  the  case8»  and  ia 
very  di£Eerent  from  an  acknowledgment  or  pronee  mada 
alter  the  expiration  of  that  time ;  such  a  promise  creates 
a  new  obligation,  and  must,  therefore^  be  taken,  if  al 
idl»  with  ail  its  qualifications. 

In  H^ng  V.  HMiings(a)t  HaU  C.  J.  said,  <^  Thciia 
is  a  difference  where  the  six  years  are  expirad-  bafere 
the  making  of  such  conditional  promise,  and  where  they 
are  not ;  because  tlie  contract  not  being  barred  by  ^ 
statute  has  no  need  of  so  much  assistance  to  oonuaua 
it,  as  it  must  have  to  revive  it  if  it  be  once  ahsokitely 
destroyed/'  .  According  to  this  distinctton  the  origimil 
contract  in  Cole  v.  Saxby  being  invalidated  or  de- 
stroyed by  infancy,  the  promise  made  after  age  was  i^ 
new  contract,  and  to  be  taken  with  all  its  new  (jualifi- 
cations.  In  Davis  v.  Smithy  the  new  promise  was  more 
than  six  years  after  the  original  contract,  and  being 
clearly  conditional  ou^t  to  have  been  treated  as  such. 
Btut  there  seems  to  be  a  solid  and  recognised  dAStincUoQi 
between  an  acknowledgment  made  before  the  expiralioa 
of  the  six  years,  and  an  acknowledgment  af^r. 

As 


-  -        -        .  -  r . 
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Ais  to  the  sopposed  necessity  for  a  promise,  instead  6f 
or  as  well  as  a  mere  acknowledgment,  it  shodld  sMtk 
not  to  be  necessary  in  this  case,  from  the  circumstance 
that  an  action  of  debt  would  have  lain  to  recover  Ae 
price  of  the  goods  sold  and  delivered,  and  that  a  bare; 
acknowledgment  of  the  contract  would  have  been  suffix- 
dent  to  support  such  an  action.  In  such  a  form  of 
action  a  promise  is  unnecessary,  and  it  is  only  necessary 
Of  assumpsit  to  make  a  formal  allegation  of  it  on  thd' 
pleadings. 

<    For  these  reasons  I  think  the  Plaintiff  entitled  to  ft 
verdict. 

PaAk  J.  It  has  been  truly  observed  that  the  con- 
fli^Itig  decisions  to  be  found  in  our  reports  upon  the 
statute  of  limitations  reflect  no  particular  credit  upon 
Westminster  Hall ;  and  I  am  very  glad  that  the  courts 
of  law  seem  inclined,  as  far  as  possible,  to  retrace  their 
steps,  and  to  get  back  to  the  plain  construction  of  the 
statute.  Having  that  view  myself  I  was  happy  to  con- 
car  with  the  other  Judges  in  this  Court  in  Michaelmag 
term,  in  the  case  of  ACourt  v.  Cross^  in  endeavouring 
to  assist  in  so  desirable  an  object 

'  In  what  I  am  about  to  say  very  shortly  upon  the  case 
at  bar,  I  do  not  consider  myself  as  trenching,  at  least  I 
am  sure  I  do  not  mean  to  trench,  upon  that  decision. 
Ihdeed,  in  delivering  my  opinion  here  against  the  De- 
fendant, I  do  not  trouble  myself  with  any  of  the  cases 
that  have  heretofore  been  decided  one  way  or  the  other, 
for  this  case  depends  upon  its  (Axm  peadiar  circianstancesy 
and  particularly  upon  the  time  when  the  promise  was  made.  , 
B^  however,  contrary  to  my  intention,  another  case  is  added 
to  the  number  of  inconsistencies  already  crowding  our 
books  upon  this  subject,  it  will  render  the  duty  more ' 
imperious,  whenever  a  case  of  safficient  value  occurs,  to' 
have  all  these  matters  put  upon  record,  that  we  may  have^ 

X  X  2  one 


648  «  CASES  IN  TRINITY  TERM 


r 


182€|«  ODe  rule  ^f  sound  judgment  from  the  highest  courts  of 
error  upon  this  frequently  occurring  subject* 
.  The  &cts  of  this  case  are  in  a  few  words:  to  an 
action  for  butcher's  meat,  there  is  d  plea  of  the  general 
issue,  and  also  one  of  the  statute  of  limitations.  The 
meat  was  delivered  in  1817  or  1818,  and  if  nothing 
more  could  be  stated,  the  statute  of  limitations  had 
clearly  run  upon  the  demand ;  but  witliin  two  or  three 
years  (and  certainly  within  six  years)  from  the  delivery 
of  the  meat,  the  Defendant  said  it  xms  not  in  hisp(merio 
pay  for  it ;  as  soon  as  it  teas,  he  xdou13.  Here  is  a  promise, 
but  I  admit  it  is  a  conditional  one;  and  I  admit,  also^ 
that  if  the  statute  had  run,  that  is,  if  six  years  had 
expired  before  that  promise  (being  a  conditional  one) 
was  made,  tlie  debt  only  would  have  revived  upon  proof 
being  adduced  of  the  Defendant's  ability  to  pay.  Davis 
V.  Smith.  But  here  the  promise  to  pay  was  made 
before  the  statute  had  run,  at  a  time  when. the  De- 
fendant had  no  right,  as  I  think,  to  annex  a  condition ; 
at  least  die  condition  so  annexed  could  be  of  no  avail 
during  the  six  years ;  for  I  take  it  to  be  quite  clear  tha^ 
notwithstanding  the  Defendant  chose  to  clog  his  promise 
with  a  condition,  the  Plaintiff  might  have  sued  him  at 
any  time  within  six  years ;  and,  without  going  into  the 
original  consideration  of  the  goods  sold  and  delivaedf 
might  have  recovered  upon  proof  of  this  conditional 
promise.  This  I  am  sure  is  every  day's  practice  at 
Nisi  Prius  in  undefended  causes,  where  the.  proof  is, 
"  I  wish  to  pay,  and  I  will  if  I  am  ever  able,"  or  other 
words  to  the  same  effect ;  and  yet  the  plaintiff  recovers 
without  proving  the  defendant's  ability.  For  illustration ; 
suppose  a  man  has  given  a  promissory  note  payable  in 
two  months,  and  has  not  paid  at  the  end  of  this  time, 
but  in  about  a  year  pays  interest,  which  is  indorsed 
upon  the  note  by  consent  of  both  parties :  I  will  sup- 
pose the  same  proceeding  takes  place  in  the  second, 

third. 
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third,  fourth,  and  fiflh  year:  I  take  it  for  granted  it        1826^^  « 
will  be  admitted  to  me,  that  an  action  brought  at  any 
time  within  six  years  from  the  last  indorsement^  though 
perhaps  ten  years  after  the  date  of  the  original  note,       Jaom. 
would  not  be  barred.     This  is  also  .exactly  the  case  of 
mutual  accounts  between  the  parties,  where  every  new 
item  and  credit  in  the  account  given  by  the  one  party 
to  the  other  is  an  admission  of  there  being  some  un-' 
siettled  account  between  them,  the  amount  of  which  is 
to  be  afterwards  ascertained ;  and  any  act  which  the 
jury  may  consider  as  an  acknowledgment  of  its  being' 
an  open  account  is  sufficient  to  take  it  out  of  the  sta- 
tute;  and  in  Cranch  v.  Kirkman{a)  the  exception  in 
the  statute  as  to  merchant's  accounts  was  held  not  to  be 
confined  to  persons  of  that  deiscription. 

But  the  case  I  have  hitherto  put  as  to  the  in- 
dorsement  on  a  note,  I  adhiit  has  been  upon  a  mere 
payment  of  interest,  without  any  condition  annexed. 
It  does  not  seem  to  me,  however,  that  if  every  year« 
when  those  payments  were  respectively  made,  there 
were  added  to  the  indorsement  the  words,  "  Next  year 
I  will  pay  principal  and  interest  if  I  am  o&fe,"  any 
difierence  in  law  exists  between  the  cases.  There  is  the 
promise  to  pay  that,  which  by  law  he  was  at  that  time 
bound  to  pay ;  and  the  condition  annexed,  as  it  would 
not  prevent  the  immediate  enforcement  of  the  demand 
within  the  six  years,  v  ought  not  to  affect  a  clear  ac- 
knowledgment of  the  debt,  with  a  promise  tacked  to  it, 
although  clogged  with  a  condition,  which  at  the  time 
the  condition  was  added  the  party  had  no  right  to 
impose.  Therefore  the  presumption  raised  by  the  sta- 
tute from  lapse  of  time  is  here  rebutted  by  a  promise 
to  pay  before  the  six  years  had  expired;  and  though 

(a)  Peake^  lax. 
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tberie  W9S  a  condition  anoexed^  it  is  9  dear  recognitiai 
thi^t  the  debt  was  not  satisfied  nor  paid  wbea  the  c^if 
dition^  promise  was  made^ 

Tbe  nearest  case  to  this  that  I  hstve  found  iM  7%9Wjm| 
Tp  OsbonWf  where  Lord  EUenberougb  held  that  a  pcp» 
ijdJse  to  pay  4 1^&  by  inst^dmefUs^  (f  time  siotM  be  givtn^ 
topk  the  case  oul  of  the  statutei  and  this  eveii  after  thd 
st^Mit^  bad  ran. 

J^cept  the  last  casei  it  wiU  be  oh^enred^  that  I  haiR( 
Qo^  troubled  the  Court  with  quoting  cases ;  foi>  ha?^g 
^I^ed  9t  many,  I  thought  it  would  be  an  idle  pand% 
and  a  great  waste  of  time,  to  ru^  through  a  bead*n)}(^ 
Tfhen  not  one  of  the  cases  has  the  distinguishing  fieatnxfii 
of  the  present  case,  upon  which  I  rely,  a  fro^msf^ 
though  burdened  with  a  condition,  within. that, penod; 
when  the  promise  might  ayail  the  PUintifl^  tbon^  4^ 
Condition  could  work  him  no  injury,  nor  poftpow  ^, 
delay  bis  immediate  remedy.  I  wish  it  to  be  undj^ 
stpod  fully  that  I  strongly  rely  upon  a  promise  9ccatap\ 
pftisg^ing  the  acknowledgment.  I  am  pot  arrogant  of. 
presumptuous  enough,  especially  as  my  Brother  (^osdflfj 
ba3  alrea4y  expressed  his  opinion  to  be  in  f^LVonr  of  ik^ 
defendant,  and  I  am  also  to  be  encountered  by  that  <iC 
the^  ^bief  Justice,  to  suppose  that  I  am  right;  but  und^ 
v^y.  present  conscientious,  and  not  hasty,  impression,  {( 
think  this  nonsuit  ought  to  be  set  aside :  howevier,  if; 
the  Court  are  equally  divided^  of  course  it  cannot  b^ 
disturbed*  i 

Best  C.  J.  I  entirely  concur  in  the  judgoient  which) 
ha^  be^  delivered  by  my  Brother  Gcuekep  and  ther^i 
£;>re,  do  AOt  think  it  necessary  to  go  again  through  all^ 
the  c^fes*  The  two  best  statutes  in  our  books  are  th^i 
statute  of  frauds  and  the  statute  of  limitations ;  but,  un« 
fortunately,  the  Judges  in  Westminster-HaU  have  taken 
a  different  view  of  the  subject ;  and,  until  recently,  a 

struggle 
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straggle  stems  to  have  been  miKle  to  avdd  the  effect  o^      IdStl 
those  statutes. 

It  is  curious  to  observe  the  progress  of  opinkm  on 
Ais  sotject*  At  first,  it  seems,  the  Judges  were  witfi  the 
itatates ;  and  in  Dickson  v.  Thompstm  (a),  Seroggs  J.  and 
the  Bar  on  both  sides  were  agreed,  that  there  must  be 
an  express  promise  to  take  a  ease  out  of  it.  The  same 
point  was  ruled  in  Bass  v.  Smith  (6) ;  and  in  Lacon  v. 
Br^$(€)  tt  was  still  held  diere  must  be  a  promise; 
Although  the  Court  considered  it  somewhat  hard.  Then 
fai  H^leing  ▼•  Hastings^  by  the  opinions  of  ten  Judges^ 
after  mudi  consultation,  it  was  determined.  Chat  an  ac« 
knowledgment  of  the  debt  was  at  the  utmost  only  evi- 
dence from  which  a  promise  to  pay  might  be  inferred 
by  a  juiy ;  but  that  if  a  jury  found  only  the  bare  ac- 
knowledgment H  would  not  be  sufficient.  After  thb, 
equity  lawyers  came  into  the  courts  of  common  hiw. 
Lord  Mansfield  brought  with  him  into  those  courts  equi* 
IsMe  notions  of  the  statute  of  limitations ;  and  held  iSiat 
a  bare  acknowledgment  of  a  debt,  even  after  action 
brought,  would  be  sufficient  to  support  die  action,  a!«- 
Aottgh  not  commenced  till  after  the  expiration  of  the 
rfx  years.  Lord  Loughborcn^  entertained  the  same 
opinion.  The  Court  of  King's  Bench  adhered  to  it,  till 
ultimately  the  principle  was  carried  to  such  a  d^;ree  of 
absurdity,  that  a  declaration  of  a  defendant  that  he 
would  not  pay  {d)  was  holden  a  suffieient  acknowledge- 
ment to  take  the  case  out  of  the  statute. 

The  Coon  of  Common  Pleas  at  length  came  to  a 
dttferent  opinion  in  Hetlings  ▼.  8imo;  and  Gffdfe  C.  J. 
there  puts  tfiree  cases,  in  whidi  it  had  been  holden  that 
the  statute  did  not  protect  a  defendant.  .  One,  where 
the  defendant  has  admitted  that  the  debt  is  unpaid,  but 

(a}  ft  Sktm.  Xft6.  {d)  Doutbwaite    y.   T$UfUp 

(^)  1%  Vin.  Ahr.  %%^  sld.liS.  75. 

(c)  3  Atk.  toi. 
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1B86.  has  stated  that  it  was  discharged  by  lapse  of  time^  Aa* 
other,  where  the  defendant  has  stated,  that  it  is  dis» 
charged  by  particular  means,  to  which  be  baa  with 
precision  referred  himself:  if  the  Plaintiff  can  diqpnife 
that,  he  lets  himself  in  to  recover**  A  third  case  iSf 
where  the  defendant  challenges  the  plaintiff  to  product 
a  particular  mode  of  proof  of  his  liability.  If  the 
plaintiff  produces  that  proof,  the  Courts  have  said  the 
defendant  shall  not  be  discharged.  All,  the  decisions  Oft 
this  subject  were  under  review  in  the  case  of  AComi  ¥. 
Cross  i  and  with  all  the  consideration  I  have  given  this 
matter,  I  am  still  of  opinion,  that  every  word  I  am  r^> 
ported  to  have  uttered  io^.  that  case  is  warranted  by  prior 
decisions. 

Having  disposed  of  the  cases,  I  come  next  to  the 
statute.  If  the  language  of  that  is  clear,  we  are  eq)e* 
cially  bound  to  adhere  to  it  where  ther^  is  a  conflict 
among  the  decisions ;  and  the  language  of  this  statute  is 
so  clear,  that  if  it  were  not  for  the  decisions  a  doubt 
would  hardly  be  raised  upon  it.  It  has  been  ai^ed^ 
that  the  object  of  the  statute  was  to  protect  those  who 
had  lost  the  evidences  of  their  payments.  This  I  deDy« 
The  title  of  the  act  is  proof  to  the  contrary ;  /^  An  act 
fpr  limitation  of  actions,  and  for  avoiding  suits  in  law ;". 
and  the  preamble  is,  *'  For  quieting  men's  estates,  and 
avoiding  of  suits."  After  appointing  various  pericMls  of 
limitation  for  other  actions,  the  act  provides  that  all 
actions  upon  the  case,  other  than  for  slander,  shall.be- 
commenced  and  sued  within  six  years  next  after  the 
cause  of  such  actions,  and  not  after*  But.  it  has  been 
argued,  that  by  an  acknowledgment  after  the  six  year% 
a  new  cause  of  action  is  created,  from  which  a  promise 
may  be  implied.  Yet  in  ejectments  and  the  other  forma 
of  action,  besides  assumpsit^  enumerated  in  the  statute,  no 
acknowledgment  after  the  allotted  time  will  create  a  new 
cause  of  action,  although  the  statute  was  passed  on  the 

same 
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same  principles  with  respoct  to  those  actions  as  with  re-  18S6* 
spect  to  assumpsit  It  is  not  a  statute  to  protect  parties 
against  loss  of  evidence,  but  to  quiet  claims.  To  sue  a 
defendant  when  he  has  slept  six  years  over  his  rights  — 
when  time  and  misfortune  may  have  disabled  the  debtor 
from  discharging -his  obligation — is  at  once  iniquitous 
and  anti-christian. 

The  Plaintiff  then  in  this  suit  has  no  cause  of  action 
after  the  expiration  of  the  six  years.  Before  the  ex- 
piration of  the  six  yearS)  it  is  true  a  conditional  promise 
iras  made;  but  that,  if  relied  on,  must  be  taken  subject 
to  the  condition. 

In  none  of  the  cases  has  any  distinction  been  made 
as  to  the  tim^  of  the  promise,  whether  before  or  afler 
the  six  years ;  but  it  is  clear,  that  after  the  six  years  the 
Plaintiff  has  no  cause  of  action  except  on  the  new  pro- 
mise, and  that  being  conditional,  the  condition  attached 
to  it  must  be  observed.  The  new  promise  does  not 
bring  down  the  'old  cause  of  action,  but  creates  a  new 
one ;  the  form  of  the  pleadings  sufficiendy  indicates  this, 
for  the  Defendant,  by  his  replication  to  the  plea  of  nan 
€usump$it  infra  sex  annosy  admits  that  the  plea  is  a  bar 
to  the  original  demand,  and  relies  upon  a  subsequent 
promise ;  and  there  is  abundant  authority  to  show,  that 
if  the  subsequent  promise  be  conditional,  it  cannot  be 
treated  as  absolute.  Cole  v.  Saxby  and  Davis  v.  Smith 
are  conclusive  on  this  point ;  and  though  I  should  not 
be  disposed  to  pay  much  attention  to  a  single  nisi  prius 
decision,  yet  when  a  series  of  those  decisions  show  the 
the  practice  at  nisi  priuSf  they  are  entitled  to  consider^ 
ation.  Lord  Kenyan  has  laid  down  the  rule  in  two 
cases,  that  where  a  party  promises  to  pay  when  of 
ability,  the  plaintiff  cannot  succeed  unless  he  shows 
ability.  Eyre  C.  J.  ruled  the  same ;  and  Heath  J.  was 
accustomed  to  rule  so  within  my  own  recollection.      » 

The  decisions  of  these  eminent  Judges  have  remained 
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tmtottohed:  and  the  dnniBMlnice  that  ibe  pfombt 
night  have  been  muAt  after  the  expiraCMNi  of  lb 
aix  years  was  never  adverted  to  before  then,  becMM 
it  was  deemed  immatieriaL  i  think  it  imnmlerial,  tm 
tile  ivasons  I  have  hdatfb  «tatod,  and  that,  therefcw^ 
die  vontuit  in  Ae  fnteent  ^nwa  onght  not  to  be  «t 
aside. 


Tie  Court  being  equally  divided,   the  nonsoit 
aiioiped  to  stand,  and  the  rule  fov  setting  it  aside 

Dischaigd. 
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ACTION  ON  THE  CASE. 

{For  Malicious  Suit.) 

An  action  may  be  brought  to  re- 
cover damages  for  a  malicious 
suit,  even  where  such  suit  is  ter- 
minated by  rule  of  court,  and 
the  rule  is  evidence  of  the  ter- 
mination of  the  suit.  Brook  ▼. 
Carpenter.  Page  297 

ACTION.    (Parties.) 
See  Award,  1.    AssumpsiTi  2. 

JoiNDBfi   IH  ACTIOK. 

ADJUSTMENT. 
See  Imsurahcb,  2. 

ADVOWSON.  . 
See  ExscuTioNy  2. 

AFFIDAVIT  TO  HOLD  TO 

BAIL. 

Set  PffACTiOCf  4. 


AMENDMENT; 

See  Rbcovjbry,  S* 

Where  a  general  verdict  wasgiv#n 
on  a  declaration,  socae  of  the 
counts  of  which  were  bad,  Ihe 
Court  amended  the  posiet^,  by 
entering  up  judgment  oo  a  aii^e 
count,  after  argument  in  error, 
in  K,  B.    Ridkardsau  t.  JMdH^h. 

ANNUITY. 

L  The  Court  aet  aode  an  annuity 
where  QIOJL,  the  consideration 
money,  was  paid  to  the  gnuiltry 
who  immediately  rotnmnditall 
but  \l.  to  pay  off  praceding  an- 
nuities, and  16BL  whidi  thn  nt- 
tomey,  who  negotiated  the  aflByr, 
retained  fbr  hia  trouble*  Hemry 
V.  Teufhr.  177 

2.  A  me- 
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ASSUMPSIT. 


ATTORNEY. 


2.  A  memorial  of  an  annuity  deed, 
enrolled  within  thirty  days  afler 
execution  of  the  deed  by  the 
grantee^  is  good,  though  enrolled 
before  execution  by  the  grantor. 
If  the  witnesses  to  the  deed 
are  accurately  described  in  the 
memorial,  it  is  sufficient,  though 
they  did  not  see  the  parties  ex- 
ecute.   Flight  V.  Buckeridge. 

Page  215 

ARBITRATION. 

See  Award. 

One  of  several  partners  cannot  bind 
the  others  by  a  submission  to  ar- 
bitration»  even  of  matters  arising 
out  of  the  business  of  the  firm. 
Stead  and  Others  v.  Salt.        101 

ASSUMPSIT. 

See  Bastardy,  1.    Vestrymen- 

1.  «/.,  T.y  and  B,  were  jointly  con- 
cerned in  the  sale  of  butters.    J. 

■■  consigned  them  to  B.,  who  sold 
"them  on  the  joint  account. 

r.,  being  requested  to  accept 
bills  for  the  firm,  refused  to  do 
■o  without  some  security,  when 
■  B.  engaged,  if  T.  paid  the  bills, 
'  to  repay  him  out  of  the  proceeds 
received  for  butters  already  sold. 
T.  having  accepted  and  paid 
the  bills:  Held,  that  he  might 
.sue  B.  for  money  had  and  re- 
ceived   to    his  use*      Coffee  v. 
Brian.  54 

2.  Goods  were  consigned  to  L.  C. 
and  Co.  or  their  assigns,  "  he  or 
Aey  paying  freight  for  the  same.*' 

^  L,  C.  and  Co.  indorsed  the  bill 
>f  lading  to  A".,  their  broker,  and 
'  then  became  bankrupt ;  the  ship- 


owner, in  ignorance  of  these  cir- 
cumstances, applied  to  L.  C  and 
Co.  for  the  freight,  and  then  sued 
K.  for  it : 

Held,  that  K.  was  liable. 
DougaU  V.  KemUe  and  Ancihefm 

Page  383 
3.  The  Defendants  had  executed 
a  charter-party,  under  which  the 
cargo  was  to  be  sent  alongside 
the  ship  at  the  merchant's  ex- 
pence,  the  captain  rendering  the 
usual  and  customary  assistance 
with  his  boats'  crew ;  some  of  the 
cargo  lying  about  thirty  yards 
from  the  edge  of  the  wharf,  the 
captain  applied  to  the  defendants' 
factor  for  labourers  to  remove  it 
into  the  boats.  The  factor  hav- 
ing refused,  saying  he  would 
abide  by  the  charter-party,  the 
captain  hired  labourers  for  the 
purpose : 

Held,  that  the  expence  ho  in- 
curred might,  notwithstanding 
the  charter-party,  be  recovered 
on  counts  for  money  paid,  and 
work  and  labour.  Fletcher  v. 
Gillespie  and  Others.  635 

ATTACHiMENT. 
See  Award,  3. 

ATTORNEY. 
See  Costs,  1. 

I  An  attorney  who  stayv  proceed- 
ings upon  an  undertaking  to  pay 
costs,  is  bound  to  fulfil  his  en- 
gagement, although  his  client 
dies  before  bail  is  put  in.  JFf^ 
lings  V.  Jones.  70 

2.  Where  an  attorney,  without  a 
regular  authority  front  the  Plain- 

tiir. 
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tiff,  commenced  an  action  of  re- 
'  pievin,  and  the  Plaintiff,  knowing 
of  the  proceedings,  suffered  the 
•  cause  to  be  carried  down  to  trial, 
but  afterwards,  concerting  with 
the  Defi^dant,  entered  up  satis- 
faction on  the  record,  without 
securing  the  attorney  his  costs, 
the  Court  refused  to  vacate  the 
entry  of  satisfaction.  Abbott  v. 
Rice.  Page  132 

S.  The  attorney  for  the  Plaintiff 
having  acted  on  both  sides,  de- 
luding the  parties,  and  prevent- 
ing an  interview,  the  Court  set 
aside  the  proceedings,  and  made 
the  attorney  pay  costs.  Berry 
V.  Jenkins,  423 

AUCTION. 
The  vendor  of  a  horse  stationed  his 
servant  to  join  in  the  bidding  at 
a  public  auction,  and  the  servant 
bid  up  to  23/.  after  a  bondjide 
bidder  had  bid  12/.: 

Held,  that  the  sale  could  not 
be  enforced  against  a  subsequent 
bidder.     Crotoder  v.  Austin   368 

AUTHORITY. 
See  Award,  1,     Attorney,  2. 

AWARD. 
See  Arbitration. 

1.  Declaration,  that  a  cause  being 

depending  in  Chancery  between 

.  M*  D,  and  divers  infants,  Plain- 

.  tiffs,  and  T,  B.  since  deceased, 

.  and  J. .  jR.  Defendants,^  it  was 

ordered,  with  the  consent  of  the 

attornies  of  the  parties  in  the 

suity  that  the  matters  in  question 

in  the  suit,  and  all  disputes  be- 

:  tween  M.  D.  and  T.  B.  should 


BANKRUPT. 
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be  referred  to  the  arbitrament  of., 
W.  C,  who  was  to  make  one  or 
more  awards,  and  in  case  cither 
of  the  parties  should  die,  the 
death  was  not  to  abate  the  re- 
ference; that  T.  B.  afterwards 
died  before  the  making  of  the 
award ;  that  the  arbitrator  awarcl- 
ed  that  the  executor  of  T.  jl^. 
should  pay  Plaintiff  ^35/.  6ut  of 
T.  B,*8  assets,  and  that  being  so 
liable,  the  Defendant,  executor 
as  aforesaid,  promised  to  pay : 

Held,  on  demurrer,  that  the 
action  lay  against  the  executor ; 
that  the  promise  sufficieiitly  ip^  * 
peared  to  have  been  made  in  his 
representative  cf^acity;  that' a 
sufficient  authority  to  refbr  was 
shewn,  and  a  sufficient  award  to 
enable  Plaintiff  to  sue;  and.  that  ^ 
the  authority  was  not  revoked 
by  the  death  o£  T.  B.  Dome 
\n  Coxe  and  Another*      PogeSOt 

2.  Corruption  in  the  arbitrator  is 
no  answer  to  a  motion  for  an 
attachment  for  non-performance 
of  an  award.    Brazier  v.  Bryant. 

167 

3.  Attachment  refused^  upon  an 
award  which  found  a  debt,  but 
contained  no  order  to  pay*  Ed' 
gellv,  Dallimore..       .  6^ 


M 


■* 


>•> 


1        C 


BAIL  BONb.     ; 
See  PRACTICE,  8.- 16.       ,, 

BANKRUPT. 

_  .      ff         ...  I 

See  Assumpsit,  2.    Evidence.  5. 

Insolvent,  4. 
1.  Where  a  verdict  is.  found  /or 
the  Plaintiff  in  an  action  by  ,113- 

signees, 


6» 


BANKRUPT. 


BARON  AMD  FEBIE. 


1^  on  a  oQHtract  entered 
inte  wttb  e  baaksupi,  before  his 
bonkriq^logrt  it  is  no  greimd  for 
tetting  iiidke  the  Teedicl,  that  it 
did  not  apfeer  tiMt  lOCK.  of  the 
pefitieiting  creditor's  debt  was 
eostfiictedwidMi  she  years  be- 
^Saem  the  suiaft  oist  of  the  cooHnis- 
alon. 

II.'  A  rdease  executed  by  the 

baalvaiit  after  an  act  of  bask* 

Tuplefi  to  a  relessee  who  knows 

of  the  baakciipt's  insolvency^  is 

■ot   Talidy   although    executed 

store  tbaa  two  laonths  before 

die  suing  out  of  the  oommission. 

-     S.  Upon  a  contraiet  for  twenty- 

foiar  nonbers  of    a   peviedical 

;  woffky  to  be  deUrered  monthly, 

at  a  gniae*  a  number^  a  PkantifP 

inlay  sue  for  the  anmbers  actu- 

.allj  delivered^  although  the  con- 

Wadt  be  not  reduced  into  writing, 

\Wt  required   by  the  statute  of 

tftandt.    Mmmr^  A$aignee  of  W* 

;  A  Pyitt^  T»  Pyne.         Pe^e  285 

4.  Jk^  was  a  horse-derier,  and  iiyery- 
iataUe  keeper  2  after  Ins  death  his 
.w^dow  carried  on  the  business 
of  the  liTery*«table9  and  bought 
horses  to  let,  which  she  occasion- 
4dly  sold  to  customers: 

Held,  fer  AhbaU  C.  J.  at  Ifui 
PriuSf  a  sufficient  trading  to  sup- 
port a  commission  of  bankrupt 
against  the  widow.  Martin  and 
AnatheTy  Assignees  of  a  Bankrupt, 
T.  NightingaU,  421 

5.  The  5  G.4k  c.98.,  which  repealed 
the  former  bankrupt  acts,  enacted, 
that  after  «/tme  }SiM»,a  bankrupt's 
certificate  should  not  be  received 
in  Ofidence  unless  entered  of  re- 
oomL 


The  6  G.  4b «.  la.  repealed  the 
5  G.  44  c.  98.  from  Af^  fid,  IttS, 
and  the  old  statutes  firofli  Ajh 
«miifr  1st,  1825;  it  provided  also, 
that  its  enactmeats  gespartjsg 
certificates  should  take  eftct 
■  from  Afoy  2d,  1825,  and  that  Off. 
tificates  on  commissions  issued 
after  die  act  took  effect,  sbosld 
be  entered  of  record.  *^  The 
present  practice  in  bankrviptcy," 
was,  by  s.  135.,  to  be  continuedi 
unless  when  alterations  wess  (Ex- 
pressly declared :  i 

Where  a  conuniasion  was  fs- 
sued  in  January  1825,  and;  the 
certificate  obtained  ia  Novemisr 
1825, 

Held,  that  it  need  not  be  en- 
tered of  record.  TaUle  v.  Grim- 
mood.  Pmge4U 

BANKER. 
See  TaovxR,  1,  2. 

BANK  NOTE. 

See  Trover,  1.5. 

BARON  AND  FEMft. 

1.  Where  a  wife  leaves  her  husband 
under  such  an  apprehension  of 
personad  violence  as  a  jury  shsll 
esteem  to  have  been  reasonable, 
her  husband  is  liable  for  neces- 
saries furnished  for  her  support 
Houleston  v«  Smith.  Iff 

2.  A  wife  having  earriod  on  bnst- 
ness  on  her  own  aocouM  daviag 
Ae  imprisonment  trfhrrhmrtMn^ 
and  he  having  retnuiei  to  Itt 
with   her  after    his    diseltagge, 

Heidi  onmolioa  for  meNrtvb 

after 


BILL  OP  BXCHANGE. 
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after  a. verdict  agaiiat  kim,  that 
he  was  liable  for  articles  furnished 
in  this  business,  with  his  know- 
ledge»  after  his  return,  though  the 
invoices  and  reeeipta  were  in  the 
name  of  the  wife>  and  she  was 
rated  to  and  paid  the  poor's  and 
paving  rates.   Petty  v.  Anderson. 

Page  170 

BASTARDY. 
See  Iksolvekt,  1. 

Held,  upon  motion  for  a  new  trial, 
that  the  mother  of  an  illegitimate 
cbtld  miglit  recover,  in  an  action 
for  money  had  and  received, 
money  deposited  with  a  parish- 
officer  to  meet  any  charges  to 
which  the  parish  might  be  liable 
in  respect  of  the  child.  Clarke 
V.  Johnson  and  Another*         424 


BILL  OF  EXCHANGE* 

See  Trover,  2.    Pleading,  10, 1 1. 

Bills  having  been  drawn  on  the 
Defendants  by  their  agent  and 
with  their  authority,  in  respect  of 
a  property  which  they  afterwards 
tcaasfiefired  to  A,f  they  requested 
A.  to  place  funds  in  their  hands 
to  meet  the  bills  when  due,  say- 
ing, <^  It  would  be  unpleasant  to 
have  bills  drawn  on  them  paid  by 
another  party.**  A,  placed  funds 
acoordiii^ly ;  but  wlien  the  loUs 
wore  kfb  with  Defendants  for 
acceptante^  no  acceptance  wkbb 
wisttan  eo  tkem.  A.'s  agent  hair- 
ing oMiplainad  to  one  of  t&e 
Pffetidante  •m  the  aMb^oot,  he 
loid^  ^yShml  Not  mufltd? 


We  have  had  tha  laoarf,  and 
they  Might  t»  be  paid ;  bat  I  do 
mat  interfere  m  thk  butkiess: 
you  shoald  see  mj  partner  t'^ 

Held,  that  all  Mtt  amoinited 
to  a  parol  acceptance  efAe  Mis 
on  which  tlie  Deftndatr  wer^ 
liaUe  to  a»  iialoviee^  batwetn 
wfaon  and  A^  there  was  ao  fiffi- 
vity.  Fairiee  and  0(lk9f9  w  Jtftr- 
ring  and  Others.  Poge  625 

BONIX 

« 

iSee  Insolvent,  1. 

1.  T.  having  a  banking  account 
with  Plainti£&,  on  which  he  waa 
indebted  to  them  li^fXX3L  in 
1822,  Defendant  tbe&  executed 
a  bond»  eeadidonad  to  eeciiie' 
Plaintt A  ion  any  stfiaa  wkiek  fer 
ten  yeara  Plaintifia-  akeuU  ad- 
vance on  bills,  &a.  wUck  ST. 
alMMild  firem  tuae  te  tiBM!  draer 
ee  (heii  or  MAlce  payable  ai  liMir 
honse^  aiid  all  cheqiieB«,  J^  met 
exceeding  50Q0L  ist  tlie  wkale. 
It  wee  agreed  thai  Uiia  bead 
ahouM  not  affect  a  pcior  aecuvity 
given  to  Plaititifii  by  T.ii>  1817; 
but  ne  notice  waa  givea  te  De- 
fendant by  PlakaiflBi  thai  T.  waa 
indebted  to  them  lOfiOOL  afr  the 
time  the  Defendant  exettiMd  iris 
bond ;  T.,  however,  saw  the  mBr 
eouats  every  iertnigli^  and  re- 
ceived the  votichera  half-yaarifv 

At  the  dose  of  hsa 
r.  was  iadebled  to  the 
more  than  lO^OOtf.,  bel.  aabie- 
^{Haatly  to  the  exacnliDf:  ef  4ke 
Befaadanfe^  bend  ke  hkjk  {Mad 
into  the  Plaintiff's  bank  BMte 
than  50007. : 

Hel)fc 
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CARRIER. 


COSTS. 


Held,  that  the  Defendant  was 
liable  to  the  extent  of  5000^. 

Held,  also,  that  the  Defend- 
ant's bond  did  not  require  a  £5/. 
'  stamp.     Williams  and  Others  v. 
'  RatMmon.  P^g^  71 

%  A  bond  for  resigning  a  living  in 
fkrour  of  one  of  two  brothers  of 
the  patron  is  void.  Fletcher  v. 
Lord  Sondes.  501 

BROKER. 

« 

See  Factor,  1. 


CARRIER. 


The  driver  of  a  stage-coach  ga- 
thered the  bank  on  a  moonlight 
night,  and  upset  the  coach.  He 
had  passed  the  spot  where  the 
'  accidient  happened  twelve  hours 
'  before,  but  in  the  interval  a  land- 
nuOrk  had  been  removed.  In  an  ac- 
tion for  an  injury  sustained  by  this 
accident,  the  Judge  told  the  jury, 
that,  as  there  was  no  obstruction 
in  the  road,  the  driver  ought  to 
have  kept  within  the  limits  of  it ; 
and  the  accident  having  been 
occasioned  by  his  deviation,  the 
Plaintiff  was  entitled  to  a  ver- 
dict. 

A  verdict  having  been  re- 
turned accordingly,  the  Court 
granted  a  new  trial,  on  the  ground 
that  the  jury  should  have  been 
directed  to  consider  whether  or 
not  -  the  deviation  was  the  effect 
of  negligence.  Crofts  v.  Water- 
'  house,  S19 


CERTIFICATE. 

See  Bankrupt,  6. 

CHARTER-PARTY. 
See  Assumpsit,  3. 

CODICIL. 
See  Will. 

CONDITION. 
See  Bond,  1.  • 

CONDITION  PRECEDENT. 
See  Insurance,  2. 

COPY. 
See  Evidence,  2. 

COPYHOLD. 

A  feme  covert,  entitled  to  a  copy- 
hold, surrendered  it  after  secret 
examination  by  the  steward,  to 
the  use  of  her  husband,  with  his 
assent,  testified  by  his  immediate 
admittance :  Held,  that  this  sur- 
render was  valid.  Scatnon  and 
Others  v.  Matoe.  ^oge  878 

COSTS.  "^ 

See  Attorney,  3. 

1.  Tlie  circumstance  that  the  Plain- 
tiflTs  cause  has  been  conducted 
by  one  who  is  not  an  attorney 
does  not  deprive  the  PlaintifiP  of 

■  his  right  of  full  costs   gainst 
Defendant.    Reedery.  Bloom.    9 

2.  The  Court  will  not  stay  the  pro- 
ceedings in  a  writ  of  right  till 

the 


COVENANT. 


DEED,  Construction  op.  691 


the  costs  of  a  prior  ejectment 
are  paid.  Chatjleld  and  Wifcy 
Demandants ;    Soutery    Tenant. 

Page  167 

8.  Where  there  were  three  ver- 
dicts; the  first  in  favor  of  the 
Plaintiff,  the  second  in  favor  of 
the  Defendant  by  reason  of  a 
misdirection,  and  the  third  in 
favor  of  the  Defendant  upon  the 
merits,  and  the  rule  for  the  first 
new  trial  reserved  the  consider- 
ation of  costs,  the  Court  allowed 
the  Defendant  to  take  the  costs 
of  the  first  or  second,  at  his  op- 
tion, and  the  costs  of  the  third. 
Bodi/  v.  Esdaile,  174 

4.  A  tender  and  payment  into 
Court,  by  which  the  Plaintiff's 
claim  is  reduced  below  40^.,  will 
not  entitle  the  Defendant  to 
enter  a  suggestion  on  the  Lon- 
don court  of  conscience  act, 
although  the  issue  on  the  tender 
is  found  for  the  Defendant. 
WaisteU  v.  Atkinson.  289 

5*  Costs  not  allowed  in  qiuire  ini' 
pedit.   Wyndoxjoe  v.  The  Bishop  of 
Carlisle  and  Fletcher.  404 

COURT  OF  REQUESTS. 

See  Costs,  4. 

COVENANT.  (In  restraint  of 
Trade.) 

See  Venue,  2. 

Declaration,  that  the  Defendant, 
on  the  considerations  mentioned 
in  a  certain  deed,  (which  the 
Plaintiff  brought  into  court,) 
agreed  to  submit  to  certain  par- 
ticular restraints  in  the  carrying 
on  of  his  trade,  which  agreement 
Vol.  III. 


he  afterwards  violated:  Held^ 
on  general  demurrer,  that  this 
was  a  sufficient  statement  of  the 
consideration  for  the  restraint 
agreed  to.  Homer  v.  Ashford  and 
Another.  Page  322 


DAMAGES. 
See  Replevin,  1.    Interest,  2. 

DEDICATION,  to  the  Public. 
See  Evidence,  7- 

DEED. 

See  Evidence,  2. 

DEED,  Construction  op. 

1.  By  deed  of  1750,  lands  were 
limited  to  the  use  of  such  person 
as  if.,  Z).,  M.,  and  C.  should  by 
their  joint  deed,  in  the  presence 
of  two  witnesses,  appoint ; 

And  for  default  of  such  ap- 
pointment, to  the  use  of  such 
person  as  if.,  2).,  and  M.,  in 
case  they  should  all  survive  C, 
by  their;  joint  deed,  in  the  pre- 
sence of  two  witnesses*  should 
appoint ; 

And  in  default  of,  and  until 
such  appointment, 

Part  of  the  premises  to  C  for 
life,  without  impeachment  of 
waste ; 

And  that  part  after  her  de- 
cease, and  the  rest  of  the  pre- 
mises, to  the  use  of  such  person 
as  H.  by  deed,  in  the  pceftcnce 
of  two  witnesses,  should  appoint ; 
Yy  And 
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DEVISE. 
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And  for  default  of,  and  until 
such  appointment,  to  H,  and  his 
heirs  for  ever. 

By  a  settlement  made  in  1751 
on  the  marriage  of  M,  with  72., 
and  attested  by  three  witnesses, 
H^  D,y  AT.,  and  C.  granted,  bar- 
gained, sold,  released^  confirmed, 
directed,  limited,  and  appointed 
the  premises  to  L,  and  his  heirs, 
to  the  uses,  trusts,  intents>  and 
purposes  thereinafter  expressed, 
limited,  and  declared  concerning 
the  same;  among  which  was  a 
term  of  500  years  in  trust  to  the 
use  of  Z«,  to  raise  portions  for 
younger  children  by  sale  or 
mortgage  of  the  premises  there- 
by granted  and  released,  so  as 
that  thereby  none  of  the  prior 
estates  in  the  premises  should  be 
impeached  and  incumbered ;  and 

//.,  D.,  M.,  and  C.  covenanted 
that  they  (or  one  of  them)  were 
seised  of  the  premises  by  them 
thereby  granted  and  released  for 
an  absolute  estate  of  inheritance, 
and  that  they  would  make  such 
farther  assurance  of  the  premises 
thereby  released,  settled,  or  aS' 
sured,  as  should  be  required : 

Held,  that  the  legal  fee  of  \ke 
premises  did  not  become  vested 
ini.     Wynne  y.  Griffith. 

Page  179 
2.  Settlement  of  premises  to  T.  S. 
and  his  heirs,  to  the  use  of  W,  T. 
and  his  heirs,  until  a  marriage 
between  R.  T.  and  E.  G.,  then 
to  the  use  of  W.  T.  for  the  life 
of  R.  T.y  with  several  limitations 
over  on  the  death  of  72.  T.,  in 
favor  of  his  wife  and  children ; 
with  a  term  for  300  years  in 


T.  S.,  to  commence  on  the  death 
of  R.  T;  for  securing  a  rent- 
charge  to  the  wife  of  7*.  5.,  and 
to  determine  on  the  perform- 
ance of  that  trust,  and  subject  to 
the  foregoing,  to  W.  T.  and  his 
heirs: 

W.  T.  died  before  the  mar- 
riage  of  R,  T.,  who  was  his  heir 
at  law,  leaving  a  will  and  execu- 
tors: Held,  that  the  executors 
did  not  take  any  interest  in  the 
premises,  and  that  R.  T.  took  a 
fee  in  them,  subject  to  the  term 
for  300  years.  Trevelyan  v.  Trt- 
vclyan  and  Others.         P^g^  616 

DEVISK 
See  Forfeiture,  1. 

1.  Devise  of  lands  and  personalty, 
in  trust  out  of  the  rents  to  apply 
250^.  a  year  to  the  maintenance 
of  devisor*s  daughter  till  she 
should  be  twenty-one,  or  marry, 
and  out  of  the  residue  as  much 
as  should  be  thought  necessary 
for  the  maintenance  of  devisor's 
son  till  he  should  be  twenty-one 
or  his  sister  marry,  and  upon  his 
attaining  twenty-one  or  his  sis- 
ter's marrying,  to  raise  500tf., 
and  pay  the  interest  of  it  to  the 
daughter  afler  her  attaining 
twenty-one  or  marrying ;  and 
subject  thereto  that  the  trustees 
should  stand  seised  of  the  resi- 
due in  trust  for  the  son  till  he 
attained  twenty-one,  and  then  to 
the  use  of  the  son,  his  heirs,  ex- 
ecutors, and  administrators  for 
ever :  But  in  case  the  son  should 
die  under  twenty-one  and  the 
daughter  survive,  or  in  case  the 

son 


.? 
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son  should  live  to  twenty-one 
and  afterwards  die  without  law- 
ful issue,  —  to  the  use  of  the 
trustees  till  the  daughter  attain- 
ed twenty-one  or  married,  and 
then  to  the  use  of  the  daughter 
for  life,  with  divers  remainders 
. over : 

Held,  that  the  trustees  took 
the  legal  estate  till  the  5000/. 
was  raised,  and  that  but  for  the 
intervention  of  the  trustees  the 
son  would  have  taken  a  fee  with 
an  executory  devise  over  in  the 
event  of  his  dying  without  issue 
living  at  the  time  of  his  death. 
Glover  v.  Monet  on.  P^gc  13 

2.  By  a  will  reciting  that  the  de- 
visor was  seised  of  divers  free- 
hold and  certain  copyhold  estates 
in  /.,  under  mortgage  for  a  cer- 
tain sum  to  Z2.,  devisor  gave  all 
his  said  freehold  and  copyholds 
to  P,  and  A.  in  trust  for  certain 
purposes;  the  residue  of  his  free- 
hold, leasehold,  and  copyhold 
estates  he  gave  to  S.  P. 

At  the  time  of  making  his  will 
and  of  his  death,  the  devisor  was 
also  seised  of  twenty-one  acres 
in  /.,  not  under  mortgage,  and 
of  various  leaseholds : 

Held,  that  the  twenty-one 
acres  passed  to  S.  P.  under  the 
residuary  clause.  Pullen  and 
Others  v.  Pullen  and  Others.    4-7 

3.  Devise  of  lands  to  A.  for  life, 
remainder  to  B,  in  fee,  subject 
to  and  charged  with  the  payment 
of  20/.  a  year  to  C  D.  during 
her  life,  to  be  paid  by  A.  as  long 
as  she  should  live,  and  after  her 
decease  to  be  paid  by  B» : 

Held,  a  charge  on  the  land, 


for  which  C.  D,  might  distrain. 
Btiitery  v.  Robinson.     Page  392 

4.  Devisor  directed  that  his  rents 
should  be  applied  in  paying  M.D. 
and  F.  D.  the  interest  of  sums 
charged  on  his  freehold  property; 
and  subject  thereto  in  paying 
A.  D.,  widow  of  his  son  R.,  10/. 

*  a  year  till  death  or  ^econd  mar- 
riage ;  that  the  remainder  of  the 
rents  should  be  applied  to  the 
maintenance  and  education    of 
J.  D.y  his  grandson,  till  he  was 
twenty-one,  and  if  he  should  die 
before,  to  the  maintenance  and 
education  of  his  grand-daughter^ 
M.  F.  D.    That  after  J.  D.  and 
M.  F.  D,  should  have  attained 
twenty-one,  IV.  D.,  his  son,  should 
have  an  annuity  of  20L  oat  of  the 
rents  for  the  term  of  his  life^  sub- 
ject as  aforesaid ;  the  remainder 
of  the  rents  were   devised  to 
A.  D.  for  the  life  of  JV.  D.,  or 
till  her  second  marriage :  after 
the  death  of  W.  D^  devisor  gave 
the  premises  to  the  use  of  «/•  2>« 
and  his  heirs;  and  H  J.D.  should 
die  before  the  period  aforesaid 
without  lawful  issue  living  at  his 
death,  he  gave  tlie  rents  to  W.D* 
for  his  life,  subject  as  aforesaid; 
and  after  the  death  of  W.  D.i  to 
his  children,  share  and  share  alike^ 
and  in  default  of  such  issue,  to 
A.  Dn  and  her  heirs.    Devisor 
died,    leaving     A.  D.,     •/.  D., 
M.F.D.,  and    IV.D.-^JV.D. 
being  his  heir  at  law: — A*  D. 
next  died,  intestate  and  unmar- 
ried ;  J,  D.  afterwards  attained 
twenty-one,  and  died  unmarried, 

in  the  lifetime  of  IV*  D» : 

Held,   that  on   the  death  of 
Y  y  2  J.D^ 


<r 
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DISTRESS. 


EVIDENCE. 


i/«  Z>.,  W.  D.  became  entitled  to 
an  estate  for  life  in  the  lands. 
Mason  v.  Robinson  and   Others. 

Page  621 

C  devised  lands  to  a  feme 
covert  for  her  life,  and  then,  to 
the  intent  that  she  or  her  hus- 
band should  not  be  entitled  to 
receive  the  rents  of  the  tenant, 
appointed  trustees  to  receive 
them,  pay  them  over  to  the 
wife,  and  attend  to  repairs;  with 
power  to  distrain,  lease,  &c.  By 
a  codicil  C  revoked  the  devise 
in  the  will,  the  trustees  named 
therein  having  died,  and  devised 
the  land  to  other  trustees,  to  the 
same  intents,  and  in  the  same 
manner  in  all  respects,  as  if  the 
new  trustees  had  originally  been 
named  trustees  in  the  will : 

Held,  that  the  new  trustees 
took  the  legal  estate  in  the  land. 
Tenny  dem,  Gibbs  and  Others  v. 
Moody.  3 

DISTRESS. 
See  Landlord  and  Tenant, 

1.  Plaintiff  entered  a  farm  under 
an  oral  agreement  for  a  lease  for 
ten  years;  tholigh  the  time  of 
paying  rent  was  settled,  it  did 
not  appear  what  was  the  amount 
to  be  paid ;  the  lease  was  never 
executed ;  but  Plaintiff  occupied 
according  to  the  terms  of  the 
proposed  lease,  and  paid  a  cer- 
tain rent  for  two  years : 

Held,  that   the   lessor   might 
distrain.    Knight  v.  Bennett.  361 

2.  By  agreement,  as  well  as  by 
custom  o^  the  country,  a  tenant 
was  to  have  the  use  of  the  bams 


and  gate-rooms  to  thrash  out  his 
corn  and  fodder  his  cattle  till  the 
May-day  after  the  expiration  of 
his  term;  his  term  expired  at  Mi- 
chaelmas 1824;  he  was  then  re- 
strained by  injunction  from  car- 
rying off  tlie  premises  com  in 
straw  2  in  January  1825  his  land- 
lord distrained  a  rick  of  com  on 
the  premises :  Held,  that  the  dis- 
tress was  valid.  Knight  v.  Bennett. 

Pflge  364 


EJECTMENT. 

See  Forfeiture,  1 .    Execution,  1. 
Insolvent,  2. 

ERROR. 

See  Pleading,  6.  Practice,  17. 

1.  The  Court  will  not  interfere  widi 
the  allowance  of  a  writ  of  error. 
Jones  V.  De  Lisle.  125 

2.  The  record  stated  a  verdict  for 
Plaintifis  on  twelve  counts,  aod 
that  the  jury  were  discharged  on 
eight  others. 

Tlie  issues  on  these  latter 
counts  being  immaterial,  the 
Court  refused  to  reverse,  on 
error,  the  judgment  for  the  Plain- 
tiff, on  the  ground  that  the  dis- 
charge of  the  jury  was  not  stated 
on  the  record  to  be  with  the 
consent  of  the  parties.  PoomU 
and  Others  v.  Sonnett  and  Others. 

381 

EVIDENCE. 
See  Action  on  the  Case. 

1.  To  fix  a  Plaintiff  with  knowledge 

of 


EVIDENCE. 
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of  a  general  notice  by  which  a 
coach  proprietor  had  limited  his 
responsibility,  if  was  proved  that 
the  Plaintiff  had  taken  in  for 
three  years  a  newspaper  in  which 
the  notice  had  been  advertised 
once  a  week ;  the  jury  having 
nevertheless  found  a  verdict 
against  the  proprietor,  the  ('ourt 
refused  a  new  trial.  Rovoley  v. 
Horn.  Page  2 

2.  The  Defendant,  after  settling  a 
draft  of  articles  of  partnership 
with  the  Plaintiff,  having  en- 
grossed and  executed  a  deed, 
differing  in  some  respects  frora 
the  draft  of  the  articles,  the 
Plaintiff  refused  to  execute  the 
deed ;  but  having  afterwards 
commenced  an  action  for  breach 
of  agreement  to  take  him  into 
partnership,  he  moved  to  be  at 
liberty  to  inspect  and  copy  the 
deed.  The  Court  refused  to 
order  such  inspection.  Ratcliffe 
v.  Bleasby,  14-8 

3.  Where  a  sheriff's  warrant  to  levy 
execution  had,  after  the  levy, 
been  returned  by  the  bailiff  to 
the  under-sheriff  while  the  sheriff 
was  yet  in  office,  and  the  bailiff, 
upon  being  called  as  a  witness, 
did  not  produce  it :  Held,  that 
proof  of  notice  to  the  sheriff's 
attorney  to  produce  it  was  suffi- 
cient to  entitle  the  party  to  give 
parol  evidence  of  its  contents. 
Taplin  v.  Atty,  164* 

4.  The  Plaintiff  had  lost  his  part  of 
an  agreement  under  seal  after  it 
had  been  duly  stamped. 

At  the  trial  of  an  action  on 
the  agreement,  the  Defendant, 
upon  notice,  produced  his  part. 


unstamped,  and  the  Plaintiff  the 
draft  of  the  agreement : 

Held,  that  the  Defendant's 
part,  unstamped,  might  be  re- 
ceived in  evidence.  Munn  v. 
Godbold.  Page  292 

5.  Where  a  petitioning  creditor's 
debt  was  vacated,  by  his  giving 
the  bankrupt  a  check  on  the 
petitioning  creditor's  banker : 

Held,  that  to  establish  the 
debt  the  payment  of  the  check 
must  be  proved.  That  it  was 
not  sufficient  (especially  where 
the  bankrupt's  papers  came  to 
the  hand  of  the  petitioning  cre- 
ditor) to  show  the  check  to  have 
come  to  his  hands  again,  and 
that  his  bankers,  the  day  after 
the  date  of  the  check,  paid  on 
his  account  to  the  bankrupt's 
bankers  a  sum  corresponding 
with  the  amount  in  the  check. 
Dleasby  and  Another^  Assignees 
ofDyerSy  a  Bankrupt^  v.  Crossley 
and  Others.  430 

6.  The  Defendant  having  pub- 
lished imputations  against  the 
Plaintiff  as  envoy  of  the  state 
of  Chilly  and  the  Plaintiff  in  a 
declaration  for  libel  having  stated 
as  matter  of  inducement,  that  he 
was  envoy  of  that  state:  Held) 
upon  motion  for  a  new  trial,  that 
the  admission  of  these  two  facts 
upon  the  face  of  the  alleged 
libel  was  sufficient  proof  of 
them  to  enable  the  Plaintiff  to 
sustain  his  action.  Yrisarri  v. 
Clement.  432 

7.  Persons  had  for  some  years  been 
in  the  habit  of  passing  up  and 
down  a  new  unpaved  and  un- 
finished street,  which  terminated 

Yy  3  in 


..^■- 


666 


EXECUTOR. 


FACTOR. 


in  fields,  where  other  hquscs  were 
built. 

A  jury  having  found  a  dedi- 
cation to  the  public,  the  Court 
reftised  to  grant  a  new  trial, 
which  was  moved  for  on  the 
ground  that  this  was  not  suffi- 
cient evidence  of  a  dedication! 
Jarois  v.  Dean.  P^g^  ^7 

8.  A  party  who  sues  another  for 
arresting  him  on  an  illegal  war- 
rant is  not  bound  to  produce  the 
warrant.    Holroyd  v.  Doncaster. 

492 

EXECUTION. 

See  KYfiLHHy  1. 

Several  crops  having  been  taken 
under  an  habere  facias  posses^ 
sionem  issued  on  an  ejectment 
brought  against  a  tenant  for 
holding  over,  the  Court  refused 
a  rule  for  the  lessors  of  the  Plain- 
tiflP  to  pay  over  the  value  of  them 
to  the  Defendant  aflcr  deducting 
the  amount  of  rent  due.  Doe 
dent.  Upton  and  Others  v.  Wither- 
mck.  11 

EXECUTOR. 

See  Award,  1. 

When  a  rectory  falls  vacant,  the 
advowson  of  which  belongs  to  a 
prebendary  in  right  of  his  pre- 
bend, and  the  prebendary  dies 
without  having  presented,  the 
presentation  does  not  belong  to 
his  personal  representative.  Ren- 
neU  V.  Bishop  of  Lincoln.       223 


FACTOR. 

A.  and  B.  having,  by  their  brokers, 
purchased  cottons,  warrants  or 
orders  for  delivery  were  made 
out  in  the  name  of  the  brokers, 
and  the  cottons  were  lefl  in  their 
possession,  as  the  brokers  of  A* 
Immediately  after  the  purchase, 

B.  paid  A.  one-half  the  value: 
When  considerable  purchases 
had  been  made,  the  brokers  were 
informed  that  B.  had  an  interest 
in  the  goods  purchased ;  A,y  after 
this,  directed  the  brokers  to  pro- 
cure him  a  loan  on  the  security 
of  the  warrants,  and  C.  advanced 
money  by  discounting  bills  drawn 
by  A*  upon  the  brokers;  as  a 
security  for  which,  the  whole  of 
the  warrants  were  deposited  with 

C.  by  the  brokers : 

While  they  were  so  deposited, 
the  brokers,  upon  directions  from 
A.  and  ^.,  divided  the  goods  held 
on  their  joint  account,  by  appro- 
priating specific  warrants  to  each 
party,  having  first  obtained  them 
from  C.  for  that  purpose :  Before 
the  bills  became  due,  the  brokers 
were  directed  by  A.  to^get  one 
half  renewed :  C.  having  dis- 
counted fresh  bills  for  this  pur- 
pose, the  btokers  left  in  the 
hands  of  C,  as  a  security,  the 
warrants  belonging  to  B. ;  C.  not 
knowing  that  B,  had  any  interest 
in  them : 

Held,  that  B.  might  recover 
from  C.  in  respect  of  the  goods 
thus  pledged  to  him  by  A. 
Williams  and  Others  v.  Barton 
and  Another.  Poge  139 


FEME 


FOREIGN  JUDGMENT. 


INFANT. 
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FEME  COVERT. 
See  Copyhold,  1. 


FINE. 

By  a  marriage  settlement,  an  estate 
was  limited  to  the  use  of  hus- 
band and  wife  for  life,  with  re- 
mainders over  to  the  children  of 
the  marriage,  and  in  default  of 
issue,  to  the  right  heirs  of  hus- 
band and  wife :  There  was  a 
power  in  husband  and  wife  to 
charge  the  estate  during  their 
lives,  and  a  power  to  certain 
trustees,  in  whom  the  legal  estate 

f  was  vested,  to  sell  on  the  di- 
rection of  the  husband  and  wife, 
or  the  survivor : 

The  husband  and  wife  bor- 
rowed money  by  way  of  annuity ; 
created  a  term  of  1000  years,  and 
levied  a  fine  to  G.  in  fee,  which, 
by  a  deed  to  lead  the  uses,  was 
declared  to  be  "  in  trust  to 
secure  the  regular  payment  of 
the  annuity,  and  to  corroborate 
the  said  term  :*' 

Held,  that  this  fine  did  not 
extinguish  the  trustees'  power  to 
sell  under  the  direction  of  the 
wife.     Sir  J.  Tyrrell  v.  MArsh. 

Page  31 

FOREIGN  JUDGMENT. 

Unless  the  contrary  be  shewn,  the 
Court  will  presume  that  the  de- 
cision in  a  foreign  judgment  is 
consonant  to  the  justice  of  the 
case.  Arnott  v.  Rcdfern  and  An- 
other.  353 


FORFEITURE. 
See  EXECUTION)  1. 

In  ejectment  to  recover  premises 
forfeited  for  non-payment  of  rent, 
a  difference  between  the  amount 
of  rent  proved  to  be  due  and  the 
amount  demanded  in  the  lessor 
of  the  Plaintiff"s  particular  is  not 
material.  Tenny  dem.  Gibbs  and 
Otiiers  V.  Moody,  Pags  3 

FORMEDON. 

m 

See  Practice,  1. 

FRAUDS,  STATUTE  OF. 

See  Bankrupt,  S. 

<<  Messrs.  Morley  and  Co. -—We 
hereby  promise  that  your  draft 
on  William  Clarke^  Son^  and  COi 
due  at  Messrs.  Mastermani*  at 
six  months,  on  the  27th  of  Ai>- 
vember  next,  shall  be  then  paid 
out  of  money  to  be  received  from 
St.  PhiUips  church,  say  amount 
174/.  13*.  5d.  —  W.aarke,  W. 
Boothby  r 

Held,  that  this  undertaking 
was  void  within  the  statute  of 
frauds,  no  consideration  appear- 
ing for  Boothbys  promise.  Mwhf 
and  Others  v.  Boothby.  Same  ▼• 
Boothby  and  Clarke.  107 

FREIGHT. 
See  Assumpsit^  d. 


INFANT. 

Where  liable  to  costs. 
Thompson. 

Yy  4 

Paget  i* 
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INSOL- 
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INSOLVENT. 


INTEREST. 


INSOLVENT. 

1.  Obligors  in  a  bastardy  bond 
discharged  under  the  insolvent 
debtor's  act  subsequently  to  a 
judgment  on  the  bond,  are  liable 
for  expences  incurred  in  respect 
of  the  bastard  subsequently  to 

•    their    discharge.      Davies    and 
J   Others  v.  Amott  and  Others. 

Page  154? 

2.  Under  1  G.4.  c.ll9.  the  pro- 
visional assignee  of  the  insolvent 
debtor's  court  may,  without  ap- 
plication to  that  court,  sue  in 
ejectment  for  property  assigned 
to  him.  Doe  d.  Clarke  and 
Others  v.  Spencer,  203 

8.  This  Court  will  not  stay  the 
proceedings  in  an  action  brought 
by  the  provisional  assignee  of 
'  the  insolvent  debtors'  court,  on 
an  objection  that  it  was  not 
proved  at  the  trial  of  the  cause 
that  the  assignee  had,  pursuant 
to  1  G.4>.  c.  112.  ;.  11.,  the  au- 
thority of  the  insolvent's  debtors' 
court  to  proceed.  Doe  d,  Spen- 
cer y.  Clarke,  370 

4.  -  A,  agreed  to  sell  to  C.  a  copy- 

-  hold,  the  legal  title  to  which  had, 
by  mistake,  been  conveyed  to  B. 

^.subsequently  was  discharged 
under  the  insolvent  debtors'  act : 

After  his  discharge,  B>  sur- 
rendered the  copyhold  to  ^., 
who  surrendered  it  to  C,  and  C. 
paid  the  purchase  money  to  D* 
dh  A,*s  behalf: 

Held,  that  A.*s  assignee,  under 
the  insolvent  debtor's  act,  might 
recover  this  money  from  D. 

Held,  also,  that  D.  might  re- 
•  tain  out  of  it  his  charges  for  con- 


ducting the  sale  of  the  copyhold, 
and  the  amount  of  a  bond^  which, 
at  the  time  of  the  agreement  to 
sell  the  copyhold,  A.  had  given 
to  D.,  with  a  promise  to  pay  it 
out  of  the  proceeds  of  the  sale. 
Twiss,  assignee  of  JVragg,  an 
insolvent^  v.  White.         Poge  486 

INSURANCE. 

See  Pleading,  4. 

1.  An  association  of  shipowners  for 
the  mutual  insurance  of  each 
other's  ships,  in  which  each  mem- 
ber is  only  liable  to  the  extent 
o£  his  subscription,  is  not  illegal 
under  the  6  G.  1.  c.  18. 

2.  Where,  by  the  terms  of  a  policy, 
losses  were  to  be  paid  in  three 
months  after  an  adjustment  by  a 
committee  of  the  insurers,  and 
the  committee  refused  to  adjust 
upon  the  request  of  the  insured : 
Held,  he  might  sue  on  the  policy, 
notwithstanding  there  had  been 
no  adjustment.  Strong  v.  Har* 
vey  80^ 

INTEREST. 

1.  The  rate  of  interest  for  loans 
advanced  within  the  dominions  of 
native  and  independent  Indian 
sovereigns,  by  British  subjects 
domiciliated  and  residing  within 
such  dominions,  is  not  limited  to 
12  per  cent.     House  qf  Lords, 

193 

2.  Where,  after  the  creditor  has 
endeavoured  to  obtain  payment, 
there  has  been  a  wrongful  with- 
holding of  a  debt  arising  out  of 
a  contract  which  does  not  carry 

interest. 


LANDLORD  AND  TENANT. 


LIEN. 


669 


interest)  the  jury  may  .  aUow 
interest  in  the  shape  of  damages 
for  the  unjust  detention  of  the 
money.  Arnoti  v.  Redfcm  and 
Ajiother.  P^g^  353 


JUDGMENT  AS  IN  CASE  OF 
A  NONSUIT. 

See  Practice,  15. 

JOINDER  IN  ACTION. 

1.  Persons  in  partnership  as  bank- 
ers may,  without  shewing  the 
proportion  of  their  respective 
shares,  join  in  an  action  for  a 
libel  against  them  in  respect  of 
their  business.  Forster  and  two 
Others  v.  Lawson.  452 

2.  Where  several  persons  jointly 
interested,  agreed  to  horse  a 
coach,  each  of  them  one  stage, 
on  the  road  from  L.  to  JB.,  and 
that  in  case  of  default  one  of 
them  should  sue  the  defaulter 
for  a  penalty  which  should 
be  divided  among  the  non-de- 
faulters: Held,  that  an  action 
might  be  maintained  on  the 
agreement  against  a  defaulter, 
by  the  party  so  appointed  to 
sue,  and  that  the  others  need  not 
join  in  tlic  action.  Radenhurst 
v.  Bates.  463 


LANDLORD  AND  TENANT. 

See  Distress,  1,  2.     Use   and 
Occupation.     Execution. 

1.  The  Plaintiff  who  had  occupied 
lands  under  A,^  upon  //.*S|  death 


entered  into  an  agreement  to  pay 
rent  to  the  Defendant,  and  paid 
Is.  as  an  acknowledgment  of  his 
title,  being  ignorant  that  it  was 
disputed : 

It  turning  out  afterwards  that 
the  Defendant  had  no  claim  to 
the  property : 

Held,  that  the  Plaintiff  might 
dispute  the  Defendant's  title  in 
a  plea  of  non  tenuit  in  replevin^ 
Gregory  v.  Doidge  and  Another^ 

Page  474 

LIBEL. 

See  Evidence,  6.     Joinder  in 
Action. 

1.  Plaintiff,  a  surgeon,  petitioned 
parliament  against  quacks : 

Defendant,  a  joumalisty  com- 
mented severely  on  the  contents 
of  the  petition,  and  charged  the 
Defendant  with  ignorance  of  his 
profession,  pointing  out  ignorance 
of  chemistry,  which,  he  said^ 
appeared  on  the  face  of  die  pe- 
tition : 

Plaintiff  then  sued  Defendant 
for  libelling  him  in  his  profession 
of  a  surgeon :  —  the  Judge  di- 
rected the  jury,  that  if  they  con- 
sidered the  Defendant's  attack  a 
fair  comment  on  the  Plaintiff's 
petition,  -^  if  the  charge  of  igno- 
rance was  collected  from  the 
petition  alone,  and  was  not  the 
spontaneous  effusion  of  malice 
in  the  Defendant,  —  the  writing 
in  question  was  no  libel ;  he  also 
directed  them  to  consider  whe- 
ther the  Defendant  had  imputed 
to  the  Plaintiff  ignorance  in  his 
profession  of  a  surgeon^  or  igno- 

rancp 
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LIBEL. 


LIMITATIONS,  STATUTE  OF. 


ranee  of  chemistry,  for  if  they 
thought  the  latter,  the  declar- 
ation was  not  adapted  to  the 
Plaintiff's  case. 

The  jury  having  found  a  ver- 
dict for  the  Defendant,  the  Court 
granted  a  new  trial,  costs  to 
abide  the  event. 

Q,u€Bre^  Whether  a  petition  to 
parliament  on  matters  of  general 
importance  is  such  a  publication 
as  renders  the  petitioner  an  ob- 
ject of  fair  criticism  and  com- 
ment.   Dunne  v.  Anderson. 

Page  88 
2.  To  say  of  one  who  carries  on 
the  business  of  a  corn  vendor, 
^*  You  are  a  rogue  and  a  swind- 
ling rascal ;  you  delivered  me 
160  bushels  of  oats  worse  by  6^^. 
a  bushel  than  I  bargained  for,'' 
is  actionable,  and  entitles  him  to 
a  verdict  without  proof  of  spe- 
cial damage.  Thomas  v.  Jackson. 

104 

3»  An  action  of  libel  does  not 
lie  for  any  thing  written  against 
a  party  touching  his  conduct  in 
an  illegal  transaction;  but  for 
misconduct  imputed  to  him  in 
any  matter  independent  of  the 
illegal  transaction,  though  arising 
out  of  it,  an  action  lies. 

4b  Held,  that  the  following  pas- 
sage, *'  The  Plaintiff  lost  no  time 
in  transferring  himself,  toge- 
ther with  200,0002.  sterling  of 
John  Bults  money,  to  Paris, 
where  he  now  outtops  princes 
in  his  style  of  living,*'  did  not 
impute  to  the  Plaintiff  having 
conmiitted  a  fraud  on  the  English 
nation.      Yrisarri  v.  Clement. 

432 


LIMITATIONS,  STATUTE  OF. 

1.  The  following  letter  from  the 
Defendant  to  Plaintiff's  attorney, 
was  given  in  evidence  by  a  Plain- 
tiff in  answer  to  a  plea  of  the 
statute  of  limitations :  —  *<  I  have 
received  yours  respecting  Plain- 
tiff's demand;  it  is  not  a  just 
one;  I  am  ready  to  settle  the 
account  whenever  Plaintiff  thinks 
proper  to  meet  on  the  business ; 
I  am  not  in  his  debt  90^  nor  any 
thing  like  that  sum;  shall  be 
happy  to  settle  the  difference  by 
his  meeting  me :" 

Held,  that  the  Judge  was  jus- 
tified in  directing  the  jury,  ^^  that 
after  this  letter  the  statute  of 
limitations  was  out  of  the  ques- 
tion." 

Per  Burrough  J.  A  statement 
made  by  a  counsel  upon  his  ad- 
dress to  the  jury,  but  in  the 
hearing  of  his  client,  is  binding 
on  the  client  if  he  makes  no  ob- 
jection.   CoUedge  v.  Horn, 

Page  119 

2.  Defendant  being  arrested  on  a 
debt  more  than  six  years  old, 
said,  *'  I  know  that  I  owe  the 
mon^y,  but  the  bill  that  I  gave  is 
on  a  three-penny  receipt  stamp, 
and  I  will  never  pay  it ;"  Held, 
not  such  an  acknowledgement  as 
would  revive  the  debt  against  a 
plea  of  the  statute  of  limitations. 
A"  Court  V.  Cross.  329 

3.  Where,  to  a  plea  of  the  statute 
of  limitations,  the  Plaintiff  re- 
plies a  promise  within  six  years, 
and  proves  a  promise  to  pay 
vohen  of  ability,  made  three  years 

afler  the  original  cause  of  action 

accrued, 


PLEADING, 
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accrued,  and  within  six  years  of 
the  commencement  of  the  action : 

Hcldy  he  must  also  prove  the 
Defendant's  ability. 

Burrough  J.  and  Park  J.  dis- 
sentientibus.  Scales  v.  Jacob. 

Page  638 


MAGISTRATE. 
See  Trespass,  1. 

MONEY  HAD  AND 
RECEIVED. 

See  Assumpsit,  1.    Bastardy,  1. 


PARTIES. 

&e  Joinder  IN  Action.  Award,!. 
Assumpsit,  2.    Vestrymen. 

PARTNER, 
See  Arbitration,  1. 

PAYMENT. 
See  Bond,  1. 

PLEADING. 

See  Joinder  in  Action,  1>  2. 
VrENUE,  2. 

1.  In  replevin,  avowry  was  made 
in  respect  of  a  right  of  common 
claimed  by  the  corporation  of 
Alnwick  under  a  grant  from  the 
De  Vescu 

The  Plaintiff  pleaded  that  the 
corporation  had  been  accustomed 
to  appoint  a  reasonable  number 
of  herds  for,  among  other  things^ 
superintending  the  common  and 


beasts  on  it,  and  also  to  appoint, 
for  the  pains  of  each  herd,  a  rea^ 
sonqjkle  and  proper  number  of 
stints  of  each  such  herd,  to  be 
depastured  upon  the  common : 

Held,  sufficient  after  verdict. 
Elliott  V.  Hardy.  Page  61 

2.  Declaration  for  assault,  battery, 
and  tearing  clothcb.  • 

Plea,  tliat  Defendant  was  not 
guilty  of  the  said  supposed  as- 
saults in  manner  and  form  as  the 
Plaintiff  complained : 

Held,  that  the  modo  etjbrmi 
included  a  denial  of  the  battery 
and  laceravitf  as  well  as  the  as- 
sault.      WeathreU  v.  Hc/toard. 

135 

3.  The  declaration  stated  a  rule  of 
court,  by  which  it  was  ordered, 
that  the  proceedings  in  this  ac- 
tion should  be  stayed ;  that  the 
Defendant  should  be  discharged 
out  of  custody ;  and  that  Plain- 
tiff should  deliver  up  the  bill  of 
exchange  on  which  the  action 
was  brought : 

Held,  a  sufficient  allegation  of 
the  termination  of  the  first  suit 
to  support  an  action  for  a  mali- 
cious suit.    Brook  v.  Carpenter* 

303 

4.  T^licre  the  regulations  of  an  as- 
sociation of  ship-owners,  com- 
bined for  the  mutual  assurance 
of  each  other's  ships,  were  in* 
dorscd  on  the  back,  and  were 
declared  to  form  part  of  a  policy 
of  insurance,  to  which  they  were 
subscribers:  Held,  that  the  de- 
claration in  an  action  for  a  loss 
under  the  policy  ought  to  set 
out  the  regulations  as  well  as  the 
policy.     Strong  v.  Rule.         315 

5.  Tie 


i 
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PLEADING. 


POWER. 


5.  The  Plaintiff  prescribed  for  a 
right  of  sole  pasture  "  from  the 
feast  of  St.  Thomas  until  the  18th 
of  Aprily**  and  proved  the  exer- 
cise of  the  right  between  those 
periods  t 

Held,  on  motion  to  set  aside  a 
•  nonsuit,  that  it  was  not  necessary 
to  allege  the  right  in  the  plead- 
ings from  Old  St.  Thomases  day. 
Smith  V.  Fl&wer.  P^S^  4?01 

6.  Averment  in  a  declaration  on 
the  gaming  act,  that  the  party 
lost  to  the  Defendant  by  playing 
at  rouge  et  noir  : 

Held,  sufficient  on  error,  with- 
out alleging  the  money  to  have 
been  lost  by  playing  iuith  him. 

2.  The  Plaintiff  having  sued 
-  quitamy  alleged  the  loss  at  the 
parish  of  St.  James,  in  the  county 
of  Middlesex  : 

Held,  sufficient  in  error,  al- 
though in  Middlesex  there  are 
the  parishes  of  St,  James,  Clerk- 
entoell,  and  St.  James  in  the 
liberty  of  Westminster.  Taylor 
v.  J.  WUliamSk  44-9 

7*  Plaintiff  purchased  a  horse  for 
■  5^.y  the  Defendant  warranting 
him  sound,  and  agreeing  to  give 
1/.  back  if  the  horse  did  not  bring 
Plaintiff  4/.  or  5l. 

The  averment  in  the  declar- 
ation was,  that  in  consideration 
the  Plaintiff  would  buy  of  the 
Defendant  a  horse  for  a  certain 
price,  to  wit,  551*^  the  Defendant 
undertook  the  horse  was  sound  : 

Held,  a  variance,  Gaselee  J. 
dissentiente^     Blyth  v.  Bampton. 

472 
8.    Declaration,  that  in   consider- 
ation Plaintiff  had  delivered  to 


Defendant  a  watch  to  repmr. 
Defendant  undertook  to  repair 
and  re-deliver  it  to  the  PlaintiE 
^  Breach,  non-delivery;  evi- 
dence ;  that  Defendant  repwred 
and  tendered  the  watch  to  Plain- 
tiff, who  said :  "  Take  it  to  my 
uncle  in  M.,  who  will  pay  for 
it,"  when  the  Defendant  took  it 
to  another  uncle,  who  lost  it : 

Held,  no  variance.  Wilson  v. 
Potois.  Page  633 

9.  Several  pleading.  Inconsistent 
pleas  not  allowed,  except  under 
an   affidavit  of  their  necessity. 

635 

10.  The  declaration  on  a  bill  of 
exchange  stated  it  to  have  been 
drawn  payable  to  the  order  of 
the  drawer  in  London,  and  ac- 
cepted by  the  Defendant  at  Zron- 
don,  according  to  the  usage  of 
merchants ; 

Held,  that  averment  and  proof 
of  presentment  for  payment  in 
London,  or  of  excuse  for  non- 
presentment  in  London,  were  un- 
necessary.    Selby  V.Eden.     611 

11.  Where  the  acceptor  of  a  bill  of 
exchange  accepts  it  payable  at  a 
banker's,  it  is  not  necessary  in  an 
action  against  the  drawer  to  al- 
lege that  the  bill  was  presented 
to  the  acceptor  in  person,  if  there 
is  an  averment  that  it  was  duly 
presented  at  the  bankers.  De 
Bergareche  v.  Pillin.  476 

POWER. 

See  Fine. 

A  trustee  having  a  power  to  sell  an 
estate  of  which  the  cestui  que 
trust  was  tenant  for  life  without 

impeach- 


PRACTICE. 
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impeachment  of  waste,  sold  and 
conveyed  the  land  only,  received 
the  money  for  it,  and  applied  it 
to  the  purposes  of  the  trust ;  the 
cestui  que  trust,  by  the  same  con- 
veyance, sold  and  conveyed  the 
timber,  and  received  the  money 
for  it : 

Held,  that  the  power  was  not 
well  executed.  Cholmcley  v. 
Paxton,  Page  207 

PRACTICE. 

See  Award,  3.  Evidence,  2. 
Trovek,  3.  Infant.  Venue,  1. 
Attorney,  3. 

1.  Demandant  allowed  to  withdraw 
demurrer,  and  reply  dc  novo  in  a 
writ  of  formcdon,  upon  showing 
good  ground  by  affidavit.  Choi- 
meley  v.  Paxton.  1 

2.  Where  a  first  capias  is  issued  on 
an  affidavit  of  debt  filed  with  the 
filacer  of  one  county,  if,  instead 
of  a  testatum^  a  second  capias  is 
issued  into  another  county,  a  new 
affidavit  of  debt  must  be  filed 
with  the  filacer  of  the  second 
county.     Dorville  v.  Whoom'welL 

39 

3.  Wlierc,  in  a  special  case,  judg- 
ment was  given  for  the  Defend- 
ant on  a  point  not  mentioned  in 
the  case  or  argument,  and  on  a 
supposed  state  of  facts,  collected 
by  the  Court  from  a  document 
appended  to  the  case,  but  the 
reverse  of  those  which  really 
took  place,  —  the  Court  refused 
to  stay  proceedings  or  reconsider 
the  case  without  the  Defendant's 
consent,  —  although  a  statement 
of  the  real  facts  as  to  this  point, 
contained  in  the  case  when  agreed 


on  by  the  Defendant's  junior 
counsel,  engrossed,  and  signed 
by  the  Plaintiff's  leading  counsel, 
had  been  afterwards  struck  out 
by  the  Defendant's  counsel,  be- 
cause not  enumerated  in  a  col- 
lection of  facts  agreed  on  at  the 
trial  of  the  cause  with  a  view  to 
the  special  case ;  but  the  state- 
ment was  never  disputed;  and 
the  Defendant's  counsel  had  been 
instructed  to  direct,  and  had  di- 
rected, the  argument  exclusively 
to  another  point.    Pike  v.  Carter, 

Page  85 

4.  Affidavit  to  hold  to  bail  on  the 
ground  that  Defendant  was  in- 
debted to  Plaintiff  in  trust  for 
Deponent,  under  a  deed  by  which 
the  Defendant  had  covenanted 
to  pay  <<  at  certain  times  and  on 

I  certain  events  now  passed  and 
happened:"  Held, sufficient,  ^ar- 
nard  v.  Neville.  126 

5.  In  C.  B.,  provided  there  be 
fifteen  days  between  the  teste  of 
the  first  and  the  return  of  the 
second,   a  second  writ  of  scire 

facias  may  be  tested  and  issued 
before  the  quarto  die  post  of  the 
return  of  the  first. 

Sunday  may  be  reckoned  as  a 
day  in  one  of  the  four  days  which 
must  elapse  between  the  return 
of  the  second  writ  and  signing 
judgment.  Combe  and  Others  v. 
CuttilL  162 

6.  Subpoena.     Thorpe  v.  Graham. 

223 

7.  Where  a  plaintiff  does  not  ap- 
pear, a  verdict  cannot  be  taken 
against  him,  though  the  Defend- 
ant pleads  a  tender.  Anderson 
V.  Sha'w.  290 

8.  Arrest 


i 
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PRACTICE. 


RECOVERY. 


8.  Arrest  under  the  name  of  Stephen 
T,  Silk,  Bail-bond  executed  in 
the  name  of  Stephen  Thomas 
5i/it;  Held,  ill.  Lake  v.  Silk. 

Page  296 

9.  Where,  upon  the  day  appointed 
for  the  trial  of  a  writ  of  right, 
only  three  of  the  knights  ap- 
peared, and  the  sheriff  returned, 
that  the  fourth  was  too  ill  to  ap- 
pear in  that  or  the  ensuing  term, 
which  return  was  confirmed  by 
the  aflSdavit  of  a  medical  man, 
tlie  Court  granted  a  summons  for 
another  knight.  Tooth  v.  Bag- 
inelL  373 

10.  In  a  writ  of  right,  the  sheriff 
having  returned,  that  he  had 
summoned  four  lawful  knights, 
to  wit,  A^B.y  Esq.;  CD.y  Esq.; 
E.  jP.9  Esq. ;  and  G.  //.,  Esq. : 
Held,  on  demurrer,  that  this  re- 
turn could  not  be  traversed. 
AngeU  V.  Angell.  393 

11.  TVial  at  bar;  what  circum- 
stances insufficient  to  support  an 
application  for.  AngeU  v.  AngeU. 

397 

12.  Sending  process  by  the  post  in 
a  letter  which  the  Defendant  re- 
fuses to  receive,  is  not  good  ser- 
vice, although  the  refusal  may 
have  been  wilful,  and  accom- 
panied- with  a  long  avoidance  of 
service.    Redpath  v.  Williams. 

443 
IS.  At  the  trial  of  a  writ  of  right 

the  tenant  must  begin.     TootH  v. 

BagU)eU.  4i6 

14.   Demandant  took    the  record 

down  to  the  assizes.     Tlie  cause 

was  made  a  remanet.    At  the 

next  assizes  the  tenant  appeared, 

but  the  demandant  did  not  try. 


The  Court  refiised  to  allow 
the  tenant  to  enter  judgnaent  as 
in  case  of  a  nonsuit.  Denman^ 
Demandant;  Ball^  Tenant. 

Page  ^99 

15.  Bail.  Commissioner's  autho- 
rity. Moore  y.Kenrick.  60S 

16.  Wliere,in  ejectment  the  tenants 
in  possession,  —  having  under- 
taken to  appear,  enter  into  the 
common  consent  rule,  plead  in- 
stanteTf  and  take  short  notice  of 
trial,  —  made  no  defence  at  the 
trial,  but  sued  out  a  writ  of  error 
when  judgment  was  signed,  the 
Court  allowed  the  lessor  of  the 
plaintiff  to  take  his  judgment 
against  the  casual  ejector.  Doe 
dem.  Morgan  v.  Roe%  169 

PRESENTATION. 
See  Executor,  2. 

PROVISIONAL  ASSIGNEE. 
.  See  Insolvent,  2. 

PUFFERS. 
See  Auction,  1. 


QUARE  IMPEDIT. 
See  Costs,  5. 


RECOVERY. 


1.  Recovery.  Affidavit  of  present- 
ation necessary  to  admit  the  word 
<<  advowson''  in  an  amendment. 
Holmesy  Demandant ;  SetoUy  7>- 
naiU;  Foreman^  Vouchee.       176 

2.  Where 


RESIGNATION-BOND. 


SURRENDER. 
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2.  Where  the  vouchee  became  in- 
sane between  the  time  of  cxe* 
cuting  the  warrant  of  attorney 
and  the  passing  of  the  recovery, 
the  Court  refused  to  pass  the  re- 
covery.    Walcotty  Vouchee, 

Page  423 

d.  A  part  of  the  premises  named  in 
the  deed  to  lead  the  uses  had 
been  omitted  in  the  copy  of  the 
prcDcipCy  which  precedes  the  war- 
rant of  attorney  :  tlic  Court  said, 
tliey  could  not  apply  the  warrant 
of  attorney  to  premises  not  named 
in  the  prmcipe,  and  refused  the 
amendment.  Oddie,  Demandant ; 
Foster  J  Tenant  ;  Earl  of  Ply- 
mouthy  Vouchee.  4-^6 

REHEARING. 
See  Practice,  3. 

RENT-CHARGE. 
See  Devise,  3. 

REPLEVIN. 

See  Pleading,  1.     Landlord 
AND  Tenant. 

In  an  action  against  the  shcrift*  for 
taking  insufficient  sureties  in  re- 
plevin, the  assignee  of  the  reple- 
vin-bond cannot  recover  as  spe- 
cial damage  (beyond  the  penalty 
of  the  replevin-bond)  the  ex- 
pcnces  of  a  fruitless  action  against 
the  pledges,  unless  he  gives  the 
sheriff  notice  of  his  intention  to 
sue  them.  Baker  v.  Garratt  and 
Another.  56 

RESIGNATION-BOND. 
See  BoNDy  2. 


RIGHT  OF  WAY- 
See  Way,  1. 

RULE  OF  COURT, 

Page^^Q 


SCI.  FA. 
See  Practice,  5. 

SERVICE  OF  PROCESS. 
See  Practice,  12. 

SET-OFF. 
See  Insolvent,  4. 

SLANDER. 
See  Libel,  2. 

STAMP. 
See  Evidence,  4.     Bond^  1. 

STATUTES,  Construction  of. 
See  Bankrupt,  3.    Turnpike. 

SUBPCENA. 
See  Practice,  6. 

SURRENDER. 
See  CoPYHOLDy  1. 


TENDER. 


1.  Where  a  party  has  separate  de- 
mands for  unequal  sums  against 
several  persons,  an  offer  of  one 
sum  for  the  debts  of  all,  will  not 
support  a  plea  stating  that  a 

certain 


*•• 
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TROVER. 


certain  proportion  of  the  sum 
offered  was  tendered  for  one  of 
them. 
2.  An  offer  of  a  certain  sum  in  full 
of  a  demand  is  not  a  legal  tender. 
Strong  V.  Harvey,         Poge  304? 

TITHES. 

1.  An  agreement  to  take  tithes  of 
wheat  by  one  sheaf  taken  at  va- 
rying intervals  out  of  each  of 
many  shocks  of  ten,  is  not  illegal. 
Collier  v.  Jacob.  106 

2*  To  place  a  wheat  crop  in  shocks 
of  varying  numbers,  and  throw 
out  the  tenth  sheaf,  is  not  a  legal 
mode  of  setting  out  tithes,  ^- 
though  there  be  no  fraud.  fVal- 
ker  V.  Itidgtuat/.  317 

TRESPASS. 

1.  Trespass  does  not  lie  against  a 
magistrate  for  any  thing  done  in 
the  discharge  of  his  duty,  unless 
he  is  made  acquainted  with  all 
the  circumstances  under  which 
he  is  called  on  to  act.  Pike  v. 
Carter.  78 

2.  Though  the  freehold  of  the 
church-yard  is  in  the  parson, 
trespass  lies  for  the  erector  of  a 
tomb-stone  against  a  person  who 
wrongfully  removes  it  from  the 
church-yard  and  erases  the  in- 
scription.    Spooner  v.  Brewster. 

136 

TROVER. 

1.  The  Defendants,  bankers  in  a 
small  town,  gave  notes  of  their 
own  to  a  stranger,  of  whom  they 
asked  no  questions,  in  exchange 
for  a  500?.  Bank  of  England 
note: 


Held,  that  the  Flaintifi»  from 
whom  the  500^.  note  had  been 
stolen^  and  who  had  duly  adver- 
tised their  loss,  might  recover 
the  note  of  the  Defendants.  Snow 
and  Others  v.  Peacock  and  Others. 

Page40S 

2.  In  an  action  by  the  owner  of  a 
lost  bill  of  exchange  against  a 
banker  who  had  cashed  it  to  a 
stranger:  Held,  that  the  jury 
were  properly  directed  to  con- 
sider whether  the  Plaintiff  had 
used  due  diligence  in  apprising 
the  public  of  his  loss,  and  whe- 
ther the  Defendant  had  acted 
with  good  faith  and  sufficient 
caution  in  the  receipt  of  the  bill. 
Bcchuith  V.  Corrall  and  Another. 

444 

3.  In  an  action  of  Trover,  where 
the  value  of  the  goods  converted 
was  not  ascertained,  die  Court 
refused  to  stay  proceedings  upon 
delivery  of  the  goods  to  the  Plain- 
tiffor  payment  of  the  value  there- 
of.    Tucker  v.  fVright.  601 

4.  Plaintiff  being  indebted  to «/.  G., 
shipped  goods  under  a  bill  of 
lading  addressed  R.  P.,  with  di- 
rections to  him  to  sell  the  goods 
on  Plaintiff's  account,  and  place 
the  net  proceeds  to  the  credit  of 
J.G. 

R.P.  having  pledged  the  goods : 
Held,  that  the  Plaintiff  had  a 
sufficient  title  to  sue  in  trover, 
and  that  the  right  to  the  posses- 
sion of  the  goods  was  not  in  J.  G. 

Gaselee  J.  dissentienie.  Sellick 
V.  Smith  and  Others.  603 

5.  Defendant,  according  to  one 
witness,  having  admitted  taking 
"  from  his  bankers,  or  at  Don- 
caster"  and  according  to  another, 

''from 


USE  AND  OCCUPATION. 


VERDICT- 
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**  from  a  stranger  at  Doncasier 
races*  for  bets  won,**  a  30^.  bank 
of  Sngland  note,  without  inquir- 
ing or  taking  any  account  of  the 
number  of  the  note,  and  the  jury, 
.  in  an  .action  by  the  Plaintiffs, 
who  had  lost  the  note,  and  duly 
published  their  loss,  having  found 
a  verdict  for  them,  the  Court 
granted  a  new  trial.  Snow  v.  Sad- 
dler. Page  610 

TURNPIKE. 

By  the  enacting  clause  of  a  turn- 
pike act  it  was  provided  that 
there  should  be  taken  of  ever^ 
person  attending  any  cattle  or 
carriage,  for  every  horse  drawing 
any  stage  coach,  the  sum  of  6d, 

By  an  exempting  clause  it  was 
added, "  that  if  wny  person  should 
have  paid  the  toll  for  passing, 
the  same  person,  upon  producing 
a  ticket,  should  be  permitted  to 
re-pass  free  with  the  same  cattle 
or  carriage ;" 

Held,  that  the  toll  having  been 
paid  by  the  coachman  on  pass- 
ing, for  horses  drawing  a  stage 
coach,  a  second  toll  could  not  be 
demanded  for  the  same  horses 
re-passing,  though  with  a  differ- 
ent coach  and  different  coach- 
men, but  belonging  to  the  same 
proprietor.  Norris  and  Others  v. 
Poate.  4-1 


USE  AND  OCCUPATION. 

Where  a  lessee  quitted,    in   the 
middle  of  his  term,  apartments 
Vol.  III. 


which  he  had  taken  for  a  year, 
and  the  lessor  let  them  to  an* 
other  tenant : 

Held,  that  she  could  not  re- 
cover in  an  action  for  use  and 
occupation  against  the  lessee  for 
a  subsequent  portion  of  the  year 
during  which  the  apartments  had 
been  unoccupied : 

Held,  also,  that  by  the  ad- 
mission of  another  tenant  she 
dispensed  with  the  necessity  of 
a  written  surrender.  Waiis  v. 
Atcheson.  Page  462 


VARIANCE. 
See  Pleading,  5*  7»  8. 

VENUE. 

1.  An  affidavit  that  the  cause  of 
action  arose  in  Lancashire  and 
not  elsewhere,  having  been  an- 
swered by  an  affidavit  that  it 
arose  on  a  contract  for  the  pur- 
chase of  500  bags  of  cotton,  to 
be  shipped  at  Trieste  and  de- 
livered at  Liverpool,  the  Court 
refused  to  remove  the  venue 
from  London  to  Liverpool.  WU* 
kinson  v.  Tattersal.  488 

2.  In  covenant  against  the  assignee 
of  the  lessee  of  premises  described 
in  the  declaration  tu  situate  within 
the  liberties  of  Berwickupon- 
Tweedy  the  venue  cannot  be  laid  in 
Northumberland.  The  Magor^ 
BaUiff'y  and  Burgesses  ofBerMck- 
upon-Tweed  v.  Shanks.  459 

VERDICT. 

See  Practice,  7< 
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WILL. 


WRIT  OF  RIGHT. 


VESTRYMEN. 

Vestrymen  who  signed  a  resolution 
ordering  the  parish  surveyor  to 
take  steps  for  defending  an  in- 
dictment for  not  repairing  a  road, 
were  held  not  to  be  responsible 
for  the  payment  of  the  attorney 
enployedbythesurveyor.  Sprott 
V.  Ptytvell  and  Anoiker.  Page  AH^ 


WAY. 


Defendant  pleaded  a  grant  of  right 
of  way  by  deed,  subsequently 
lost.  Plaintiff,  in  his  replication, 
traversed  the  grant.  At  the  trial, 
there  being  conflicting  testimony 
as  to  the  uninterrupted  use  of 
the  way,  the  Judge  directed  the 
jury,  that  if,  upon  this  issue,  they 
thought  Defendant  had  exercised 
the  right  of  way  uninterruptedly 
for  more  than  twenty  years  by 
virtue  of  a  deed,  they  would  find 
for  the  Defendant;  if  they  thought 
there  had  been  no  way  granted 
by  deedylhey  woutd  find  for  the 
Plainti£ 

Heldy  that  this  direction  was 
right*     Levitt  \.  WUson,        115 

WILL. 
Tluree  codicils  of  different  dates 


were  indorsed  on  a  will  duly 
attested  for  passing  real  pro- 
perty. The  first  referred  to 
lands  mentioned  in  the  will,  made 
a  disposition  of  lands  purchased 
subsequently  to  the  will,  accord- 
ing to  directions  in  the  will  as  to 
the  devisor's  lands  in  general, 
gave  a  legacy  to  the  devisor'^ 
wife,  and  appointed  her  execu- 
trix, in  addition  to  the  executor5 
named  in  the  will ;  it  was  attested 
by  only  two  witnesses.  The  se- 
cond, which  also  was  attested  b\ 
only  two  witnesses,  referred  to 
lands  mentioned  in  the  will,  gave 
directions  touching  the  sale  of  a 
portion  of  them,  revoked  a  legac\ 
given  by  the  will,  and  appointed 
two  new  executors  in  the  room 
of  those  mentioned  in  the  wiD. 
The  third  merely  appointed  i 
new  executor  in  the  room  of  tbe 
executor  named  in  the  second 
codicil,  and  was  attested  by  three 
witnesses : 

Held,   that    the   third  codicil 

operated  as  a  republication  of  tlit 

first.      Gue$t    v.     fViUase^   arJ 

Others.  Page  614 

WRIT  OF  RIGHT. 

See  Practice,  9,  10,  11.  13,  U. 
Costs  2. 
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